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75th  III.— 2 


OASES 


SUPREME  COURT  OF  ILLINOIS. 


e^oethee:^  geaistd  divisio:^ 


SEPTEMBER   TERM,    1874. 


George  Laidlou  et  al. 

V. 

Fraistk  Hatch  et  al. 


1.  Contract  —  whether  an  arrangement  amounts  to  one.  Where  A,  who 
had  contracted  in  writing  to  grade,  &c.,  a  certain  portion  of  a  railway  com- 
pany's road,  sublet  a  part  of  his  work  to  B,  and  they  two  went  to  the  treas- 
urer of  the  company,  and  at  A's  request  the  treasurer  agreed  to  pay  B  for 
his  work,  instead  of  paying  to  A,  but  the  latter  was  not  released  from  his 
contract,  and  B  assumed  no  liability  to  the  company  to  perform  his  part  of 
the  work :  Held,  that  this  could  not  be  construed  to  be  a  contract  to  pay  B 
by  the  company,  there  being  no  consideration  for  one,  but  it  was  a  mere 
request  by  A  as  to  whom  his  money  should  be  paid,  which  was  assented  to. 

2.  Statute  of  Frauds — promise  to  answer  for  another's  debt.  The 
promise  of  a  railway  company  to  pay  out  of  what  it  may  become  indebted 
to  a  contractor  for  work  on  its  road,  the  sum  that  such  contractor  may  owe 
a  sub-contractor  for  work  done,  is  clearly  within  the  statute  of  frauds,  and 
will  be  void,  if  not  in  writing. 
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Statement  of  tte  caae.     Opinion  of  the  Court. 

Appeal  from  the  Circuit  Court  of  Kankakee  county  ;  the 
Hon.  I^^ATHANiEL  J.  PiLLSBUEY,  Judge,  presiding. 

This  was  a  garnishee  proceeding,  by  Frank  Hatch,  E.  C. 
Holmes  and  Wilham  Cleghorn,  against  the  Kankakee  &  Indi- 
ana Raih'oad  Company,  to  recover  of  the  company  money  owing 
by  it  to  M.  C.  Ott,  a  contractor  of  the  company.  George  Laid- 
lou and  Humphrey  Barber,  partners,  intervened  and  claimed 
the  money  owing  Ott  by  the  company  as  belonging  to  them, 
under  the  arrangement  stated  in  the  opinion  of  the  court.  The 
court  found  against  them  and  in  favor  of  the  garnisheeing 
creditors,  and  Laidlou  &  Co.  appealed. 

Mr.  James  N.  Gee,  for  the  appellants.    . 

Mr.  W.  H.  RicHAEDSON,  for  the  appellees. 

Mr.  Chief  Justice  Walkee  delivered  the  opinion  of  the 
Court : 

It  appears  from  the  record  that  one  M.  C.  Gtt  contracted 
with  the  Kankakee  and  Indiana  Railroad  Company  to  grade  a 
portion  of  their  roadway.  This  contract  was  in  writing.  Af- 
terwards, Gtt  entered  into  a  written  contract  with  appellants, by 
which  they  agreed  to  perform  the  greater  part  of  his  contract 
for  a  stipulated  price.  Under  his  agreement  with  the  company, 
Ott  commenced  the  performance  of  the  part  of  the  grading 
which  he  had  not  underlet  to  appellants,  and  they  commenced 
labor  under  their  agreement  with  Ott. 

It  likewise  appears  that  appellees  afterwards  recovered  a  judg- 
ment agahist  Gtt  for  $377.62,  on  which  an  execution  was  issued 
to  the  sheriff  of  Kankakee  county  to  execute.  He  returned  the 
execution  no  property  found.  Thereupon  appellees  sued  out 
a  garnishee  summons  against  the  railroad  company  as  the 
debtors  of  Ott.  The  garnishees  answered,  and  a  trial  was  had 
before  the  court  without  a  jury,  when  the  court  found  the  issues 
for  the  appellees  and  rendered  judgment  in  their  favor,  from 
which  appellants  prosecute  this  appeal. 
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Opinion  of  the  Court. 

It  appears,  from  the  answers  and  the  testimony  in  the  case, 
that  after  Ott  and  appellants  entered  into  their  contract  and 
the  latter  had  commenced  work,  there  was  a  verbal  agree- 
ment entered  into  between  Ott,  appellants  and  the  treasurer  of 
the  railroad  company,  which  was  that  he  should  pay  to  appellants 
the  money  coming  to  them  under  their  contract  with  Ott  when 
the  work  was  completed  and  the  final  estimate  was  made.  The 
treasurer  of  the  railroad  company  says  the  parties  came  to  him 
after  Ott  had  stated  that  appellants  would  quit  work  unless  he 
would  guarantee  the  payment,  and  Ott  said  to  him  that  he 
should  pay  Laidlou  &  Co.,  instead  of  making  payment  to  him, 
and  that  he  so  agreed,  but  that  Laidlou  said  nothing.  Under 
this,  Laidlou  &  Co.  claim  the  money,  and  the  railroad  company 
claim  they  owe  appellants,  and  not  Ott,  for  the  labor  done  by 
them. 

On  the  other  hand,  it  is  claimed  that  the  conversation  referred 
to  did  not  constitute  a  contract,  because  it  was  not  in  writing, 
was  without  consideration,  and  indefinite  and  uncertain.  What- 
ever the  parties  may  have  intended,  there  wa.s  no  pretense  that 
the  contract  between  appellants  and  Ott  was  surrendered  up  or 
canceled.  It  was  not  even  referred  to  by  either  party.  There 
is  no  evidence  that  any  new  consideration  was  paid  by  appel- 
lants to  the  treasurer  of  the  railroad  company,  or  that  appellants 
agreed  to  release  Ott  on  his  contract.  E^or  is  it  pretended  that 
Swannell,  the  treasurer,  guaranteed,  or  even  proposed  to  guar- 
antee the  payment  of  this  money  to  appellant. 

There  is  no  evidence  in  the  record  that  the  railway  company 
released  Ott  from  his  contract  with  them  for  the  completion  of 
the  work.  Nor  is  there  any  evidence  that  the  treasm-er,  even 
if  he  had  the  power,  made  any  contract  by  which  appellants 
were  to  perform  the  work,  nor  did  they  even  talk  about  what 
appellants  were  to  do  under  the  old  or  new  agreement.  All  that 
it  amounted  to  was  simply  a  request  by  Ott  to  the  treasurer  that 
he  pay  the  money  due  under  his  contract  to  appellants,  to  which 
he  assented.  We  perceive  none  of  the  elements  of  a  contract 
that  appellants  would  perform  the  labor  for  the  railroad  com- 
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Syllabus. 

pany  and  be  liable  to  them  for  its  non-performance.  Had 
appellants  failed  to  go  on  and  perform  the  labor,  does  any  one 
suppose  the  railroad  company  could  have  sued  and  recovered 
from  them  damages  for  a  breach  of  the  contract  claimed  to  have 
been  made?     We  suppose  not. 

There  can  be  no  pretense  that  the  railroad  company  guaran- 
teed the  performance  of  the  contract  by  Ott.  There  is  no  evi- 
dence of  such  a  guaranty  or  any  thing  that  resembles  one. 
There  was  no  language  used  from  which  such  a  contract  can  be 
implied.  But  all  tliat  can  be  said  is  that  Ott  requested  the 
treasurer  to  pay  a  debt  he  owed  or  would  owe  to  appellants, 
to  which  he  assented.  This  is  clearly  within  the  statute  of 
frauds,  and  not  being  in  writing  the  railroad  company  are  not 
liable.  Had  the  directors,  by  resolution  spread  on  their  records, 
assumed  the  payment,  then  a  very  different  question  would  have 
been  presented.  "We  think  the  record  shows  that  the  money  in 
the  hands  of  the  railroad  was  liable  to  the  garnishee  process, 
and  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affi'nned. 


The  Lycoming  Fire  Ijs^suEAisrcE  Company 

'C. 

John  W.  Dunmoee. 

1.  Insurance  —  waiver  of  defects  in  proofs  of  loss.  Where  formal  proofs 
of  a  loss  are  made  and  tendered  to  the  agent  of  the  company  insuring,  and 
refused  on  the  alleged  ground  that  the  company  is  not  liable  for  the  loss, 
this  will  estop  the  company  from  making  any  formal  objections  to  the 
proofs  when  sued  on  its  policy  for  the  loss. 

3.  Practice  in  supreme  court  —  errors  that  could  not  have  changed  the 
result.  Although  there  may  be  some  errors  in  the  admission  and  rejection 
of  evidence,  yet,  if  it  appears  that  it  could  not  possibly  have  prejudiced 
the  party  complaining  or  have  changed  the  result,  this  court  will  not  reverse. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 
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Statement  of  the  case.     Opinion  of  the  Court. 


This  was  an  action  of  assumpsit  by  John  W.  Dunmore 
against  tlie  Lycoming  Fire  Lisurance  Company,  upon  an  insur- 
ance policy. 

The  opinion  of  the  court  states  the  facts  of  the  case. 

Messrs.  Heevey,  Anthony  &  Galt,  for  the  appellant. 

Mr.  M.  W.  Robinson,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

That  appellee  had  an  insurable  interest  in  the  property  de- 
stroyed, is  not  contested.  It  was  upon  his  leasehold  interest  in 
a  basement  room  that  he  had  repah*ed  and  fitted  up  at  very  con- 
siderable expense.  When  finished  it  was  a  valuable  business 
room  and  well  located.  The  policy  was  for  four  years,  which 
would  cover  the  entire  period  the  lease  had  to  run.  In  case  of 
loss  by  fire  within  the  first  year,  the  company  was  to  pay  $2,000, 
and  the  policy  was  on  a  sliding  scale,  the  amounts  lessening  as 
the  lease  drew  to  a  close.  Within  the  first  year  the  property 
was  totally  destroyed  by  fire.     Of  this  there  is  no  controversy. 

The  proof  is  abundant,  the  interest  appellee  had  in  the  prop- 
erty was  worth  more  than  the  amount  insured  upon  it.  The 
risk  was  solicited  by  the  company's  agent,  the  amount  it  was 
willing  to  take  upon  the  property  was  fixed  after  examination, 
and  the  premium  paid  was  fixed  proportionately  high.  Previ- 
ous to  the  destruction  of  the  property,  the  company  was  willing 
to  take  a  risk  in  the  several  amounts  specified,  and  the  evidence 
is  full  to  the  eifect,  its  agent  did  not  place  too  high  value  upon 
it.  Our  conclusion  is,  the  damages  found  are  justified  by  the 
evidence. 

This  property  was  destroyed  by  the  same  fire  that  consumed 
so  great  a  part  of  the  city  of  Chicago  in  1871.  Great  confu- 
sion followed  that  event.  Appellee,  however,  notified  the 
company's  resident  agent  within  a  few  days,  of  what  they 
already  knew,  the  destruction  of  his  property.  He  was  told 
the  adjuster  would  be  there  soon  and  to  call  again.     Afterward 
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appellee  had  formal  proofs  of  his  loss  made  out  and  presented 
to  the  company's  agent,  who  declined  to  receive  them,  not 
because  they  were  defective  or  informal,  but  because  the  com- 
pany was  not  liable  for  the  loss.  There  is  some  conflict  in  the 
evidence  on  this  point,  but  the  jury  was  fully  justified  by  the 
evidence  in  finding  the  proofs  were  tendered  and  declined  for 
the  reason  indicated.  The  law  is,  this  fact  would  estop  the 
company  from  making  any  formal  objections  to  the  proofs  of 
loss.  Had  the  proofs  tendered  been  insufficient  it  was  the  duty 
of  the  company's  agent  to  make  objection  at  once,  so  that  the 
insured  could  supply  any  defect. 

We  perceive  no  material  error  in  the  instructions.  Taken  as 
a  whole,  they  presented  the  law  with  sufficient  accuracy,  and 
were  such  as  the  nature  of  the  case  required.  The  modification 
to  one  of  appellant's  instructions  did  not  render  it  vicious  when 
considered  in  connection  with  the  others,  even  if  it  be  conceded 
the  modification  was  not  entirely  accm-ate.  That  some  trivial 
errors  may  have  occurred  in  the  rulings  of  the  court  in  admit- 
ting and  rejecting  evidence  is  more  than  probable,  but  we  fail 
to  perceive  that  by  any  possibility  they  could  have  worked  any 
injury  to  appellant.  Should  a  new  trial  be  awarded  and  the 
slight  errors  that  appear  in  this  record  be  corrected,  and  the 
cause  submitted  to  another  jury  upon  all  legal  testimony  in  the 
case,  the  result  would  be  the  same.  We  have  examined  the 
case  with  care,  and  do  not  hesitate  to  say  a  verdict  for  appellant 
on  the  legitimate  evidence  in  this  record  could  not  be  permitted 
to  stand. 

It  does  not  appear  any  motion,  founded  upon  an  affidavit 
showing  cause,  was  made  for  a  continuance,  and  there  was,  there- 
fore, no  error  in  trying  the  case  in  the  absence  of  the  witness 
Treadwell.  The  affidavits  filed  in  support  of  the  motion  pre- 
sent no  grounds  for  a  new  trial,  and  the  motion  entered  for 
that  purpose  was  properly  overruled. 

Upon  the  whole  case,  justice  has  been  done,  and  the  judgment 
will  be  affirmed. 

JufJrjment  affirmed. 
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Maey  E.  Heald 

V. 

Chaeles  a.  Weight  et  al. 

1.  Mortgage  —  right  to  redeem  from  absolute  deed  Jield  as  a  security. 
Where  a  party  sold  a  tract  of  land  for  $3,700,  receiving  $600  down,  and  took 
two  notes  each  for  $700,  secured  by  mortgage  on  the  premises  for  the 
deferred  payments,  and  at  the  same  time  executed  an  agreement  that  he 
would  repurchase  at  the  same  price,  in  case  the  grantee  should  so  desire, 
within  one  year  thereafter,  and,  at  the  request  of  the  grantee,  the  grantor 
repurchased,  which  was  evidenced  by  an  indorsement  on  the  agreement, 
and  the  grantor  executed  his  note  to  the  grantee  for  $693,  payable  in  one 
year,  and  canceled  the  grantee's  obligations,  but  let  the  title  remain  in  him 
as  security  for  the  payment  of  this  last  note,  and  becoming  involved  and 
being  indebted  to  his  son,  it  was  agreed  that  the  latter  should  pay  the  npte 
and  on  payment  receive  a  deed,  and  for  that  purpose  the  grantor  released 
all  claims  to  the  land,  and  the  son  gave  his  note  for  the  sum  owing  by  his 
father,  and  took  a  contract  from  the  grantee  for  the  sale  of  the  land,  the 
deed  to  be  made  on  payment  of  the  son's  note,  making  time  of  the  essence 
of  the  contract  and  reserving  a  right  to  declare  a  forfeiture,  the  land  being 
worth  a  much  larger  sum  than  the  son's  note  called  for,  and  it  appeared 
that  the  holder  of  the  title  died  sometime  after  this  last  note  matured  with- 
out declaring  any  forfeiture,  and  that  the  son  of  the  original  grantor  after- 
wards died,  leaving  all  his  land  to  his  mother,  and  that  no  administration 
was  ever  had  upon  the  estate  of  the  holder  of  the  title,  and  that  he  left 
minor  heirs,  so  that  there  was  no  one  to  receive  payment  or  reconvey  upon 
payment :  3eld,  that  the  mother,  under  the  devise  to  her,  acquired  the 
right  to  redeem  the  land,  and  that  the  circumstances  showed  that  the  legal 
title  was  held  by  the  original  purchaser  as  a  mere  security  for  the  repay- 
ment of  the  money  paid  by  him,  with  interest,  and  that  a  redemption  should 
be  allowed  upon  equitable  terms. 

2.  Same  —  when  deed  for  land  becomes  a  mortgage.  Where  land  is  sold 
and  conveyed  and  the  parties  afterwards  rescind  the  sale,  or  the  grantor 
agrees  with  the  grantee  to  repurchase  at  the  price  sold  for,  and  the  notes 
and  mortgage  taken  for  a  portion  of  the  price  are  canceled,  and  the  grantee 
is  allowed  to  hold  the  title  as  a  security  for  the  repayment  of  the  purchase 
money  paid  by  him,  with  interest,  the  deed  for  the  land  becomes  thenceforth 
a  mortgage  only. 

3.  Forfeiture  —  waiver  of  right  to  declare,  in  contract.  The  right  to 
declare  a  forfeiture  reserved  in  a  contract  is  one  that  may  be  exercised  or 
waived  by  a  vendor,  and  a  failure  to  claim  it  may  be  regarded  as  a  waiver 
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of  the  right.     Until  it  is  declared.the  contract  continues  mutually  binding 
on  the  parties. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Mooeb,  Judge,  presiding. 

Mr.  KuTHVEN  W.  Pike,  for  the  appellant. 

Mr.  John  Van  Aeman,  for  the  appellee. 

Mr.  Justice  Beeese  dehvered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Superior  Court  of  Cook 
county,  by  Mary  E.  Heald,  against  the  heirs  at  law  of  J.  Augus- 
tus Wright,  deceased,  and  his  widow,  Emily  S.,  and  J.  W.  Keller, 
her  husband,  the  object  of  which  was  to  have  a  certain  deed  exe- 
cuted by  H.  N.  Heald,  the  husband  of  said  Mary,  to  J.  Augustus 
Wright,  decreed  a  mortgage,  and  for  an  account  of  rents  and 
profits,  and  that  complainant  be  permitted  to  redeem  the  prem- 
ises on  payment  of  whatever  sum  of  money  might  be  found 
due,  and  defendants  be  decreed  to  deliver  up  the  possession  to 
complainant,  and  convey  the  same  to  complainant,  free  from 
incumbrance,  done  or  suffered  by  Wright  or  those  claiming 
under  him,  and  free  from  the  dower  of  his  widow. 

The  heirs  at  law  of  J.  A.  Wright,  deceased,  who  were  made 
defendants,  were  infants,  and  for  whom  a  guardian  ad  litem  was 
appointed  who  answers  the  bill  of  complaint,  neither  admitting 
nor  denying  the  allegations  therein.  A  default  was  taken 
against  Emily  S.  Keller  and  J.  W.  Keller,  and  the  cause 
referred  to  a  master  to  take  proof. 

On  a  subsequent  day,  the  default  of  the  Kellers  was  set 
aside  and  they  answered  the  bill  of  complaint  in  full,  to  which 
there  was  a  general  replication.  Leave  was  then  given  to  com- 
plainant to  amend  her  bill  of  complaint  in  respect  to  the  probate 
of  the  will  of  Dwight  S.  Heald,  in  the  State  of  Vermont,  and 
adding  an  allegation  that  no  administration  has  been  had  on  the 
estate  of  J.  A.  Wright  since  his  decease,  and  no  person,  in  this 
State,  to  whom  payment  could  have  been  made  under  the  con- 
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tract  referred  to  in  the  bill  of  complaint  of  March  16,  1860  ; 
and  adding  an  alternative  prayer  for  a  specific  performance. 

On  the  hearing  the  bill  was  dismissed  for  want  of  equity,  at 
the  costs  of  complainant,  and  this  is  the  question  presented  on 
this  her  appeal. 

Does  the  bill  contain  equity  ?  Is  complainant  in  such  a  posi- 
tion in  respect  to  the  transaction  disclosed  by  the  pleadings 
and  proofs,  as  to  justify  the  interference  of  a  court  of  equity  ? 
What  are  the  rights  of  appellant  and  how  do  they  arise  ? 

It  is  not  denied  that  H.  IS".  Heald,  on  the  16th  of  June,  1857, 
was  the  undisputed  owner  of  the  premises  in  question.  On  that 
day  he  conveyed  the  same  to  J.  Augustus  Wright,  now  deceased, 
the  father  of  these  infant  defendants,  for  the  consideration  of 
twenty-seven  hundred  dollars,  six  hundred  dollars  of  which  was 
paid  in  cash  by  Wright,  and  his  three  promissory  notes  execu- 
ted payable  in  one,  two  and  three  years  for  seven  himdred 
dollars  each,  their  payment  secured  by  a  mortgage  on  the 
land.  Simultaneous  with  this  an  instrument  of  writing  was 
executed  by  these  parties  to  the  effect  that  the  grantor,  Heald,  in 
one  year  thereafter,  namely,  on  the  16th  June,  1858,  in  ease 
Wright  should  so  desire,  would  repurchase  the  land  and  repay 
the  six  hundred  dollars  with  ten  per  cent  interest  thereoij,  and 
surrender  to  Wright  these  three  notes  amounting  to  twenty-one 
hundred  dollars. 

On  or  about  June  16,  1858,  there  was  indorsed  on  this  agree- 
ment a  writing,  signed  and  sealed  by  the  parties,  to  this  effect : 
that  Wright  had  elected  to  resell  to  Heald  on  the  terms  specified 
in  the  agreement,  and  reciting  that  Heald  had  executed  his  note 
to  Wright  for  the  sum  of  six  hundred  and  ninety-three  dollars, 
and  had  canceled  Wright's  three  notes  and  released  the  mortgage 
given  by  Wright,  in  consideration  of  which  Wright  obliged 
himself  to  reconvey  the  land  to  Heald  upon  payment  of  this  note 
for  six  hundred  and  ninety-three  dollars,  he,  Wright,  retain- 
ing the  title  as  security  for  its  payment.  The  note  was  payable 
six  months  after  date,  and  became  due  December  16,  1858. 
On  this  day,  the  time  of  payment  was  extended  for  one  year, 


20  Heald  v.  Weight  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

which  would  be  December  16, 1859.  Three  months  thereafter, 
on  the  16th  of  March,  1860,  the  amount  of  the  note,  and  interest 
as  compounded  by  Wright,  was  seven  hundred  and  eighty-one 
dollars  and  thirty-six  cents.  Heald  indorsed  upon  the  writing 
of  defeasance  of  June  16, 1858,  a  written  admission,  that  this  note 
for  six  hundred  and  ninety-three  dollars  had  been  surrendered  to 
him  and  cancelled,  and  that  the  mortgage  was  surrendered, 
and  that  Heald  released  all  his  interest  and  right  in  the  same. 

Here  is  the  point  at  which  the  controversy  arises  : 

The  defendants  claim,  that  these  transactions  left  the  title  to 
this  land  unincumbered  in  Wright ;  that  for  the  sum  of  six 
hundred  dollars,  which  he  had  paid  to  Heald  in  1857,  and 
accrued  interest  thereon,  he  has  a  clear  title  to  the  property, 
that  is  to  say,  for  this  note  and  interest  compounded,  he  has 
obtained  the  title  to  land  for  which  he  himseK  agreed  to  pay, 
in  1857,  the  sum  of  twenty-seven  hundred  dollars,  and  which 
he  resold  to  Heald  for  the  same  price  soon  after. 

Without  some  explanation  it  might  be  possible  this  claim  of 
appellees  could  be  sustained  on  the  principle  that  aside  from 
fraud  an  owner  of  land  has  a  right  to  sell  it  for  such  price  as 
he  pleases.  But  there  are  facts  to  be  considered  in  this  case 
which  develop  the  equity  of  complainant  and  place  it  on  a 
basis  impregnable  to  assault. 

They  are  these :  At  this  time,  March  16,  1860,  Heald  was 
much  embarrassed  in  his  finances  and  was  indebted  to  his  son, 
Dwight  S.  Heald,  in  a  large  sum  of  money,  and  it  was  agreed 
between  them  that  he  should  take  the  land  from  Wright  and 
pay  the  note  and  interest  upon  it,  the  total  then  amounting  to 
seven  hundred  and  eighty-one  dollars  and  thirty-six  cents. 
Wright  assented  to  this  arrangement,  and  on  that  day,  March 
16,  1860,  executed  and  delivered  to  Dwight  S.  an  agreement 
for  the  sale  and  conveyance  of  the  land  to  him,  the  con- 
sideration being  the  payment  of  this  seven  hundred  and  eighty- 
one  dollars  and  thirty-six  cents  in  two  years  from  date,  with 
mterest  at  ten  per  cent,  payable  at  Wright's  office  in  Chicago  ; 
also  to  pay  all  taxes. 
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And  it  was  provided  in  this  agreement,  that  in  case  D  wight 
S.  failed  to  make  such  payment  or  perform  any  of  the  cove- 
nants on  his  part  the  contract  should  be  forfeited  and  deter- 
mined at  the  election  of  Wright,  and  Heald  to  forfeit  all  pay- 
ments, and  Wright  to  have  the  right  of  re-entry.  Time  was  an 
essential  part  of  the  contract.  This  contract  was  signed,  sealed 
and  acknowledged  by  Wright  only. 

It  appears  from  the  testimony  of  H.  K.  Heald,  that  the 
inducement  on  his  part  to  this  transaction  was  to  pay  off  a  debt  he 
owed  his  son,  and  Wright's  agreement  to  convey  to  his  son  upon 
the  payment  by  his  son  of  Wright's  claim  on  the  land,  the  title 
to  which  he  held  as  security ;  that  Wright  took  his  son  for  the 
indebtedness,  instead  of  himseK,  and  continued  to  hold  the  land 
as  security  for  the  same.  In  explanation  of  the  release  set  up 
by  appellees,  he  says  if  he  signed  it,  it  was  for  the  purpose  and 
with  the  understanding  that  the  release  should  go  to  the  benefit 
of  Dwight  S.  It  was  not  intended  he  should  surrender  his 
right  to  the  land  for  this  six  hundred  dollar  note,  and  interest 
thereon,  but  to  enable  Wright  to  make  the  conveyance  to 
Dwight  S.  for  witness.  The  whole  transaction  was  talked 
over  and  all  Mr.  Wright  claimed  was  his  money  and  interest. 

This  looks  reasonable.  It  is  incredible  that  a  man  should 
agree  to  lose  all  hold  upon  the  title  to  a  piece  of  land,  near 
Chicago,  which  he  had  sold  for  twenty-seven  hundred  dollars, 
for  a  sum  less  than  eight  hundred  dollars. 

At  this  date,  the  vast  preponderance  of  the  testimony  is,  the 
land  was  worth  twenty-seven  hundred  dollars,  or  even  a  larger 
sum.  One  of  the  two  witnesses  for  appellees  on  this  point 
(Perkins)  testifies,  he  did  not  know  this  land  until  1864 ;  that, 
as  the  agent  of  the  widow  —  now  Mrs.  Keller,  one  of  the  appel- 
lees—  in  1865  and  1866  he  endeavored  to  sell  it;  he  adver- 
tised and  got  offers  varying  from  twenty-five  to  fifty  dollars 
an  acre  for  it,  and  in  1867  got  an  offer  of  seventy  dollars. 
This,  considering  Mrs.  Keller,  whose  interest  he  represented, 
had  merely  a  dower  interest  in  the  land,  was  a  large  offer. 
The  other  witness  was  in  1860  a  youth  not  16  years  of  age,  and 
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not  a  judge  of  values  when  placed  in  opposition  to  the  wit- 
nesses on  the  part  of  appellant.  We  repeat,  in  the  face  of  the 
facts  as  to  the  value,  it  is  incredible  that  a  man  holding 
the  title  should  part  with  it  for  less  than  eight  hundred  dol- 
lars. 

On  the  12th  September,  1862,  about  six  months  after  the 
payment  was  due,  Wright  departed  this  life,  intestate,  without 
having  declared  a  forfeiture,  and  without  a  re-entry,  but  having 
paid  taxes  on  the  land  for  1862,  amounting  to  one  dollar  and 
fifty-two  cents. 

Late  in  June,  1863,  nine  months  after  the  death  of  Wright, 
Dwight  S.  Heald  died  in  the  State  of  Yermont,  having  paid 
nothing  on  this  contract  and  no  taxes,  leaving  his  last  will,  by 
which  he  devised  to  his  "  beloved  mother,"  appellant  herein, 
all  his  land  and  real  estate. 

This  is  the  source  of  appellant's  claim,  and  the  basis  of  her 
right  to  exliibit  this  bill.  It  is  not  disputed,  if  Dwight  S. 
Heald  had  any  rights  in  this  land,  they  passed  to  appellant  by 
his  will. 

The  uncontradicted  testimony  in  the  case,  regarded  in  the  light 
of  the  attendant  circumstances,  shows  most  clearly,  we  think, 
that  Wright  never  supposed  he  had  obtained  the  title  to  this 
land  for  the  six  hundred  dollars  he  had  paid  upon  it  in  1857, 
agreeing,  at  the  same  time,  to  pay  twenty-one  hundred  dollars 
in  addition  at  a  future  day. 

These  being  the  facts,  when,  on  June  16,  1858,  Wright 
elected  that  Heald  should  repurchase  the  land  on  the  terms 
stated,  the  deed  which  Heald  had  executed  to  Wright  became 
from  thenceforth  a  mortgage  only  —  security  merely  for  the . 
repayment  of  the  six  hundred  dollars  advanced  by  Wright 
and  the  accrued  interest  thereon.  Heald  then  verbally  trans- 
ferred all  his  interest  to  Dwight  S.,  which  was  the  right  of 
redemption,  he  (Dwight  S.,)  with  the  assent  of  Wright,  and  in 
pursuance  of  the  prior  agreement  with  him,  testified  to  by 
Heald,  assuming  to  pay  his  father's  indebtedness  to  Wright, 
which  was  the  note  and  interest. 
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This  was  the  position  of  the  parties  on  the  15th  of  March, 
1860,  Dwight  S.  standing  in  the  shoes  of  his  father,  who  was 
entitled  to  redeem. 

But  it  is  urged  by  appellees,  if  Dwight  S.  Heald  had  any 
rights  growing  out  of  this  transaction  —  which  they  deny  —  he 
had  forfeited  them  by  his  laches  /  he  waited  until  the  property 
had  largely  increased  in  value,  to  assert  his  rights,  and  it  would 
be  inequitable  now  to  decree  them  to  his  devisee,  the  appellant. 

This  case  has  been  presented  in  two  aspects  by  the  bill  of 
complaint,  one  as  occupying  the  position  of  the  mortgagors,  with 
a  right  of  redemption,  the  other,  claiming  a  specific  perform- 
ance under  the  writing  executed  by  "Wright  to  Dwight  S.  Heald, 
and  the  objections  above  stated  of  appellees  have  more  direct 
reference  to  this  aspect  of  the  case. 

But  however  made,  or  to  whichever  phase  of  the  case  the 
objections  may  be  applicable,  it  is  a  sufiicient  answer  to  them  to 
say,  that  by  the  express  terms  of  the  agreement,  the  money  was 
to  be  paid  at  the  office  of  Wright  in  Chicago,  and  the  contract 
to  be  forfeited  at  the  election  of  Wright  on  default  of  Dwight 
S.  Heald. 

The  proofs  do  not  show  that  Wright,  at  any  time,  elected  to 
declare  a  forfeiture,  consequently  the  agreement  was  in  full  life 
at  the  time  of  his  death  and  continued  to  be  mutually  binding 
on  the'  parties.  It  can  have  no  weight,  that  this  contract  was 
liable  to  forfeiture,  since  Wright  did  not  manifest  his  election  to 
forfeit.  It  may  be  said,  failing  to  claim  the  forfeiture  was  a 
waiver  of  it.     Skinner  v.  Newberry^  51  111.  205. 

Wright  died  September  12, 1862,  leaving  two  minor  children, 
quite  infants,  and  no  administration  was  had  on  his  estate  up  to 
the  time  of  the  hearing  of  this  cause.  Wright  has  had  no  per- 
sonal representative  in  this  State,  as  is  conceded,  to  whom  pay- 
ment could  have  been  made,  or  who  could  enter  satisfaction  on 
the  mortgage  or  receipt  for  the  redemption  money  orreconvey. 

It  is  true,  appellant  could  have  commenced  her  action  at  an 
earlier  period,  but  as  there  was  no  one  pressing  for  the  money, 
her  laches  may  not  be  wholly  without  excuse,  if  excuse  were 
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needed.  l!^o  effort  was  made  by  Wright  or  by  any  one  repre- 
senting him,  to  foreclose  the  equities  or  to  make  the  title  abso- 
lute in  him.  His  heirs  at  law  could  have  invoked  the  aid  of 
the  court  for  such  purpose  at  any  time. 

On  a  careful  consideration  of  the  whole  case,  we  are  rather 
disposed  to  hold  appellant,  through  the  devise  of  Dwight  S. 
Heald  by  his  last  will  and  testament,  acquired  the  right  to  re- 
deem this  land  and  not  a  mere  right  as  a  conditional  purchaser, 
and  the  court  should  have  permitted  her  to  redeem  on  equit- 
able terms. 

The  decree  of  the  Superior  Court  is  reversed,  and  the  cause 
remanded  with  directions  to  allow  appellant  to  redeem  this  land 
on  such  terms  as  to  that  court  shall  seem  equitable  and  just. 

A  Decree  reversed. 


Geanville  S.  It^geaham  et  al. 

V. 

Chaeles  O.  Whitmoee  et  al. 

1.  Sale  —  constructive  delivery.  Where  a  broker  who  had  taken  an 
order  of  the  defendants  for  sugars  of  his  principals  who  were  doing  busi- 
ness in  the  east,  gave  the  defendants  an  order  upon  a  railroad  company  for 
twenty-five  barrels  of  sugar  just  before  the  great  fire  in  Chicago,  the 
court  declined  to  express  any  opinion  whether  the  giving  of  such  order 
would  operate  as  a  delivery  so  as  to  pass  the  property  and  place  it  at  the 
purchasers'  risk,  but  held  that  no  recovery  could  be  had  for  the  price  in  the 
absence  of  proof  that  the  vendors  had  any  sugar  in  the  custody  of  the 
carrier  at  the  time,  or  that  any  sugar  shipped  by  them  had  been  in  fact 
destroyed  by  the  fire. 

2.  Arbitkation  —  when  submission  is  hy  parol  loth  parties  must  agree  to 
abide  the  award.  The  rule  is,  in  case  of  a  parol  submission  to  arbitration, 
that  it  is  necessary  to  prove  not  only  that  both  parties  promised  to  abide  by 
the  award,  but  that  the  promises  were  concurrent  and  mutual,  for  other- 
wise each  promise  is  but  a  nudum  pactum. 

3.  Same  —  agent  or  broker  has  no  power  to  submit  to  arbitration.  A  mere 
broker  or  commission  merchant  to  make  sales  for  his  principal  has  no 
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authority  by  virtue  of  his  agency  to  make  any  submission  to  arbitration 
that  will  be  binding  on  his  principal. 

4.  Same  —  action  for  breach  of  agreement  to  abide  award.  An  action  for 
the  breach  of  an  agreement  to  abide  the  award  of  arbitrators  cannot  be 
maintained,  unless  it  appears  that  the  defendant  has  in  some  way  revoked 
the  submission,  and  when  the  submission  is  not  binding  for  want  of 
mutuality  no  action  will  lie  for  a  breach  of  the  agreement. 

5.  Same  —  right  to  hearing  before  umpire.  An  umpire  chosen  to  decide 
in  case  of  disagreement  of  the  arbitrators,  having  the  right  to  make  an 
award  without  either  of  the  arbitrators  joining  with  him,  in  the  absence  of 
any  agreement  or  assent  of  the  parties  dispensing  with  a  full  hearing  by 
him,  it  is  his  duty  to  hear  the  whole  case  and  to  make  a  distinct  award 
thereon  as  the  result  of  his  judgment.  In  such  a  case,  if  he  decides  the 
case  without  a  hearing,  simply  on  the  statements  of  the  arbitrators,  his 
award  will  be  void. 

6.  Same  —  ex  parte  hearing  without  notice.  The  doctrine  is  well  settled 
that  when  an  arbitrator  proceeds  entirely  ex  parte,  without  giving  the  party 
against  whom  the  award  is  made  any  notice  of  the  proceeding  under  the 
submission,  the  award  is  void,  and  it  is  not  necessary  to  show  corruption  on 
the  part  of  the  arbitrator. 

7.  Same  —  requisites  of  award — finality  and  certainty.  It  is  essential 
to  the  validity  of  an  award  that  it  should  make  a  final  disposition  of  the 
matters  embraced  in  the  submission,  so  that  they  may  not  become  the  sub- 
ject or  occasion  of  future  litigation,  and  the  law  requires  certainty  to  a 
common  intent  in  the  award. 

8.  Same  —  certainty  of  award.  On  the  submission  of  the  liability  of  the 
defendant  on  an  alleged  sale  and  constructive  delivery  of  twenty-five 
barrels  of  sugar,  to  arbitration,  the  umpire  awarded  that  the  facts  were 
sufficient  to  constitute  a  customary  delivery  of  the  sugar,  but  failed  to 
show  the  amount  of  the  sugar  or  the  price  to  be  paid  by  the  defendant,  or 
give  any  data  from  which  the  same  could  be  ascertained  by  computation : 
Held,  that  the  award  was  void  for  uncertainty. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
William  A.  Poktek,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  by  Charles  O.  Whit- 
more  and  Charles  J.  Whitmore,  partners,  doing  business  under 
the  name  and  style  of  Whitmore  &  Son,  against  Granville  S. 
Ingrahara,  Calvin  E.  Corbin  and  Horatio  N.  May,  partners, 
doing  business  under  the  name  and  style  of  Ingraham  &  Co. 

4 — 75th  III. 
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"Whitmore  &  Son,  being  residents  and  doing  business  as 
wholesale  dealers  in  sugars  in  the  citj  of  Boston,  had  employed 
the  house  of  J.  H.  Dunham  &  Co.,  Chicago,  as  their  brokers 
and  commission  merchants,  for  receiving  orders  for  sugars  in 
the  latter  city.  The  course  of  business  on  the  part  of  the 
brokers  was  to  send  around  to  the  wholesale  grocers  in  Chicago, 
a  clerk  with  samples  and  solicit  orders ;  the  brokers  having  no 
authority  to  fix  prices,  but  received  offers  which  were  submitted 
by  telegram  to  their  principals  in  Boston.  Ingraham,  Corbin 
&  May  being  wholesale  grocers  in  Chicago,  were  called  upon 
about  October  6,  1871,  by  Dunham's  clerk  with  samples  of 
sugar  offered  on  behalf  of  the  Whitmores,  and  Mr.  Corbin,  of 
the  firm  of  Ingraham  &  Co.,  made  an  offer  of  10 J  cents  per 
pound  for  25  barrels  of  sugar  of  brand  known  as  circle  C. 
Dunham's  agent  representing  that  the  Whitmores  had  sugars 
in  transit  between  Boston  &  Chicago,  submitted  the  proposition 
by  wire  to  the  principals  for  acceptance  or  rejection.  The  case 
shows  no  notice  by  Dunham  &  Co.  to  Ingraham  &  Co.  of 
acceptance  of  the  proposition,  except  that  it  is  claimed  by  Dun- 
ham &  Co.  that  on  Friday  before  the  great  fire  of  Oct.  8  and 
9,  1871,  they  sent  an  order  to  Ingraham  &  Co.  upon  the  Mich. 
Cent.  K.  R.  Co.  for  25  bbls.  of  sugar.  The  receipt  of  such 
order  was  denied  by  Ingraham  &  Co.,  and  the  latter  did  not  in 
fact  receive  any  part  of  the  sugar  in  question,  l^or  was  there 
any  evidence  tending  to  show  that  any  portion  of  a  consign- 
ment of  sugar  from  Whitmore  &  Sons  was,  in  fact,  destroyed  by 
the  fire  referred  to  ;  but  assuming  that  it  was,  Dunham  &  Co. 
after  the  fire  made  claim,  in  behalf  of  Whitmore  &  Son,  of 
Ingraham  &  Co.  for  payment  at  the  rate  of  10 J  cents  per  pound 
for  25  barrels,  though  no  evidence  was  given  of  the  number  of 
pounds  these  barrels  contained  when  they  arrived,  if  they  ever 
did,  at  Chicago.  Ingraham  &  Co.  denying  all  liability  to  pay 
for  the  sugars,  refused  to  recognize  the  claim,  and  were  there- 
upon pressed  by  Dunham  &  Co.  to  submit  the  matter  to  arbi- 
tration.    J.  H.  Dunham,  having  no  authority  to  bind  Whitmore 
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&  Son  by  his  submission,  chose  W.  C.  D.   Grannis  as  one  of 
the  arbitrators, and  sent  the  following  communication: 

"  Chicago,  30th  January,  1872. 
"Messrs.  Ingeaham,  Cokbin  &  May: 

"  Having  selected  for  Messrs.  C.  H.  Whitmore  &  Son,  W. 
C.  D.  Grannis,  Esq.,  as  their  referee  in  the  question  of  diifer- 
ence  between  them  and  you,  with  reference  to  the  payment  for 
the  sugars  sold  you  previous  to  the  late  fire,  you  -vsall  please 
advise  me  who  you  have  selected  as  your  referee,  also  when 
and  where  they  will  meet  to  hear  the  proof  and  determine  the 
question ;  the  two  so  selected  failing  to  agree,  they  to  choose  a 
third  person. 

"  Yery  respectfully  yours, 

"J.  H.  DUNHAM." 

The  evidence  tends  to  show  that  Ingraham  &  Co.  acceded  to 
Dunham's  proposition  and  selected  one  W.  O.  George.  The 
parties  appeared  before  these  arbitrators  and  their  respective 
statements  were  made,  but  neither  the  arbitrators  nor  any  wit- 
nesses were  sworn.  These  two  failing  to  agree,  they  chose  as 
umpire  C.  H.  Beckwith.  Intervening  the  disagreement  of  the 
two  arbitrators  and  any  action  of  the  umpire,  Corbin,  one  of 
the  firm  of  Ingraham  &  Co.,  notified  the  arbitrators  that  he 
wished  to  be  heard  and  introduce  testimony  before  the  umpire. 
No  notice  having  been  given,  the  umpire,  taking  the  statements 
of  the  two  arbitrators  who  did  not  agree  as  to  the  facts,  and 
without  any  opportunity  having  been  given  to  Ingraham  &  Co. 
made  his  award  as  follows  : 

Chicago,  February  2d,  1872. 
The  case  of  the  delivery  of  sugars  by  a  broker  to  certain 
parties  (names  not  given)  by  proof  of  delivery  of  a  written  order 
to  receiving  or  shipping  clerk  of  the  buyers,  and  his  attention 
called  to  it.  Also,  on  the  other  hand,  contended  that  the  said 
receiving  or  shipping  clerk  has  no  recollection  of  the  receipt  or 
delivery  of  such  a  notice,  and  all  the  attending  circumstances 
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and  customs  concerning  the  delivery  of  sucli  notice  being 
mutually  submitted  to  me  by  Messrs.  Grannis  and  George,  I 
hereby  consider  such  proof  of  notice  given  as  represented  on 
Friday,  Oct.  6,  to  be  sufficient,  aud  to  constitute  a  customary 
delivery  of  said  goods,  and  would  also  consider  that  they  were 
therefore  the  property  of,  and  at  the  risk  of,  the  buyers. 

Il^ames  afterward  given  me,  and  I  still  consider  that  order,  as 
delivered  by  Mr.  Briggs,  as  a  delivery  to  Messrs.  Ingraham, 
Corbin  &  May. 

(Signed)  C.  H.  BECKWITH. 

Messrs.  Williams  &  Thompson,  for  the  appellants. 

Messrs.  Hawes  &  Lawkence,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

The  evidence  is  wholly  insufficient  to  sustain  the  verdict  upon 
the  count  for  goods  sold  and  delivered.  No  actual  delivery  is 
pretended.  A  constructive  delivery  is  relied  upon,  arising  out 
of  the  alleged  delivery  by  Dunham  &  Co.,  to  the  defendants,  of 
an  order  upon  the  railroad  company  for  twenty-five  barrels  of 
sugar.  This  order,  it  is  said,  was  upon  the  Michigan  Central 
R.  R.  Co.  It  might  as  well  have  been  any  other  company 
having  a  freight  depot  in  Chicago,  because  there  is  no  evidence 
tending  to  show  that,  at  the  time  the  alleged  order  was  given, 
the  company  to  whom  it  was  directed  had  any  sugar  in  their 
custody  under  any  shipment  from  the  plaintiffs,  l^or  is  there 
any  evidence  in  the  case  tending  to  show  that  any  sugar  which 
plaintiffs  had  shipped,  or  had  any  connection  with,  was  in  fact 
destroyed  in  the  great  fire,  October  9,  1871. 

We  express  no  opinion  upon  the  question  whether  the  mere 
giving  such  an  order  would  operate  as  delivery  so  as  to  pass  the 
property  to  the  buyer  and  place  it  at  his  risk,  because  it  is 
clear  it  could  have  no  such  effect,  unless  the  goods  were,  at  the 
time,  in  the  custody  of  the  carrier  at  Chicago,  and  ready  to  be 
delivered.     Tliere  is  a  further  difficulty.     There  was  no  evi 
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dence  tending  to  show  how  many  pounds  of  sugar  would  be 
contained  in  the  supposed  twenty-five  barrels  on  their  arrival 
at  Chicago,  assuming  that  they  had  arrived. 

The  next  question  in  order  is,  whether  a  cause  of  action  was 
shown  under  any  of  the  three  counts  upon  the  alleged  breach 
of  a  parol  promise  to  abide  and  perform  the  award  of  the  um- 
pire, Beckwith.  The  court  is  of  opinion  there  was  not.  This 
was  a  submission  by  parol,  notwithstanding  Dunham  made  a 
proposition  in  writing.  ISTo  writing  was  executed  by  the  de- 
fendants. The  rule  is,  that  if  the  submission  was  by  parol  it  is 
material  to  prove,  not  only  that  both  parties  promised  to  abide 
by  the  award,  but  that  the  promises  were  concurrent  and 
mutual ;  for  otherwise  each  promise  is  but  7iudum  jpactum. 
2  Greenl.  Ev.  sec.  Y3 ;  Keep  v.  Goodrich^  12  Johns.  R.  397 ; 
Kingston  v.  Phelps,  Peake's  Cas.  227. 

Dunham  was  the  mere  broker  or  commission  merchant  of 
plaintiffs.  He  had  no  authority  from  his  agency  to  make  any 
submission  that  would  be  binding  upon  his  principals.  At  the 
time  he  selected  Grannis  as  arbitrator,  he  had  no  color  of  authority 
to  bind  plaintiffs.  Letters  were  received  subsequently  in  ref- 
erence to  it,  but  they  were  not  written  by  any  member  of 
the  firm  of  plaintiff's,  and  the  writer's  authority  in  the  premises 
was  not  shown.  It  did  not  appear  even  that  he  was  a  clerk. 
Dunham  claimed,  upon  the  trial,  to  have  received  another  letter 
authorizing  him  to  submit  the  matter  to  arbitration.  But,  upon 
being  specifically  asked,  he  said  he  did  not  know  by  whom  it 
was  written.  In  any  view  we  can  take  of  the  evidence,  it  fails 
to  prove  that  plaintiffs  were  legally  bound  by  the  submission. 

The  action  for  breach  of  an  agreement  to  abide  the  award  of 
arbitrators  cannot  be  maintained,  unless  it  appears  that  the  de- 
fendants have,  in  some  way,  revoked  the  submission.  Marshall 
V.  Heed,  48  ]N^.  H.  36,  and  cases  there  cited. 

There  is  no  allegation  of  revocation  in  either  of  the  counts, 
or  proof  of  such  revocation  in  the  record,  and  if  the  plaintiffs 
were  not  bound  by  the  submission  made  by  Dunham,  the  award 
is  not,  for  that  reason,  binding  and  conclusive   upon  them. 
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Therefore  the  action  for  breach  of  the  agreement  cannot  be 
maintained.  This  objection  also  lies  to  a  recovery  on  the 
count  npon  the  award  itself,  which  is  subject  to  still  other 
objections. 

The  original  claim  of  the  plaintiffs,  so  far  as  this  record 
shows,  was  destitute  of  merits ;  and  the  manner  m  which  the 
proceeding  inaugurated  by  Dunham  resulted  in  the  award  ui 
question,  seems  very  much  like  a  snap-judgment. 

The  original  arbitrators  were  occupied  only  about  40  minutes 
in  receiving  statements,  which  were  without  oath,  and  coming 
to  a  disagreement.  As  soon  as  the  disagreement  became 
known,  Corbin,  one  of  the  defendants,  explicitly  informed 
these  arbitrators  that  he  desired  to  be  heard  and  to  introduce 
evidence  before  the  umpire,  and  he  was  assured  by  them  that 
the  umpire  should  be  so  notified.  ISTo  notice,  however,  was 
given  to  defendants  when  the  hearing  would  take  place  before 
the  umpire,  and  they  were  not  present  or  represented. 

In  Haven  v.  Winnisimet  Company,  11  Allen,  384,  the  court, 
by  BiGELOw,  C.  J.,  said :  "  An  umpire  is  a  person  whom  two 
arbitrators,  appointed  and  duly  authorized  by  parties,  select  to 
decide  the  matter  in  controversy,  concerning  which  the  arbi- 
trators are  unable  to  agree.  His  province  is  to  determine  the 
issue  submitted  to  the  arbitrators  on  which  they  have  failed 
to  agree,  and  to  make  an  award  thereon,  which  is  his  sole  award. 
ISTeither  of  the  original  arbitrators  is  required  to  join  in  the 
award  in  order  to  make  it  valid  and  binding  on  the  parties.  In 
the  absence  of  any  agreement  or  assent  by  the  parties  to  the 
controversy,  dispensing  with  a  full  hearing  by  the  umpire,  it  is 
his  duty  to  hear  the  whole  case,  and  to  make  a  distinct  award 
thereon  as  the  result  of  his  judgment.  He  stands,  in  fact,  in 
the  same  situation  as  a  sole  arbitrator,  and  he  is  bound  to  hear 
and  determine  the  case  in  like  manner  as  if  it  had  been  origi- 
nally submitted  to  his  determination." 

"We  fully  concur  in  these  views,  and,  in  analogy  to  the  settled 
principles  applicable  to  all  judicial  proceedings,  it  follows  that 
the  defendants  were  entitled  to  notice  and  opportunity  for  a 
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hearing  before  the  umpire,  there  being  nothing  in  the  terms  of 
submission  tending  to  waive  that  right.  Daniel  v.  David,,  6 
Dana,  93 ;  Small  v.  Courtney^  1  Brev.  (S.  C.)  205 ;  Taber  v. 
Jen7iy,  Sprague,  315  ;  Thornton  v.  Chapinan^  2  Cranch,  C. 
Ct.  R.  244 ;  WalJcer  v.  Walker,  28  Geo.  140 ;  Falcone7*-\.  Mont- 
gomery, 4  Dall.  232 ;  Passmore  v.  Petit,  ib.  271. 

The  doctrine  is  well  established  that  where  an  arbitrator  pro- 
ceeds entirely  ex  parte,  without  giving  the  party  against  whom 
the  award  is  made  any  notice  of  the  proceeding  under  the  sub- 
mission, the  award  is  void,  and  it  is  not  necessary  to  show  cor- 
ruption on  the  part  of  the  arbitrator.  Elmendorf  v.  Harris, 
23  Wend.  628  ;  Lutz  v.  Lithieum,  8  Peters,  178,  and  authori- 
ties cited. 

The  law  requires  certainty  to  a  common  intent  in  an  award. 
The  want  of  such  certainty  is  a  defense.  2  Greenl.  Ev.,  sec. 
78,  and  cases  in  notes.  In  Waite  v.  Barry,  12  Wend.  377,  the 
court  said  :  "  It  is  essential  to  the  validity  of  an  award,  that  it 
should  make  a  final  disposition  of  the  matters  embraced  in  the 
submission,  so  that  they  may  not  become  the  subject  or  occasion 
of  future  litigation  between  the  parties.  It  is  not  indispensable 
that  the  award  should  state,  in  words  or  figures,  the  precise 
amount  to  be  paid.  If  nothing  remain  to  be  done,  in  order  to 
render  it  certain  and  final,  but  a  mere  ministerial  act  or  arith- 
metical calculation,  it  will  be  good." 

In  McDonald  v.  Bacon,  3  Scam.  431,  this  court  said :  "  The 
award  must  be  certain  to  a  common  intent,  capable  of  being 
understood  and  carried  into  specific  execution,  without  the  aid 
of  extraneous  circumstances."  Referring  to  Kyd  on  Awards, 
183,  191 ;  Watson  on  PI.  117,  119. 

It  is  impossible  to  ascertain,  from  any  thing  appearing  upon 
the  face  of  the  award,  in  the  terms  of  the  submission,  or  from 
any  thing  in  the  proceeding  upon  the  submission,  what  specific 
amount  was  to  be  paid  by  the  defendants.  Indeed,  if  resort 
be  had  to  extraneous  cu'cumstances,  which  would  be  improper, 
it  would  be  difficult  to  ascertain  how  many  pounds  were  com- 
prised in  20  barrels  of  sugar,  after  the  completion  of  their 
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transportation  from  Boston  to  Chicago  by  rail,  when  their 
weight  is  unknown  and  no  particular  barrels  are  capable  of 
identification.  We  do  not  say  that  facts  might  not  be  put  in 
evidence  from  which  a  jury  could  approximate  to  the  true 
amount ;  but  that  is  not  such  final  disposition  of  the  matter  in 
controversy  as  that  it  might  not  become  the  subject  or  occasion 
of  future  htigation  between  the  parties.  No  such  facts  were 
put  in  evidence,  and  the  verdict  in  this  case  was  against  the 
law  and  unsupported  by  the  evidence. 

The  judgment  will  therefore  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


JoHJsr  Long 

V. 

James  E.  Conklin  et  al. 

1.  Pleading  and  pkoof  —  as  to  date  of  contract.  Where  the  day  of 
making  a  contract  is  laid  under  a  videlicet,  it  need  not  be  proved  as  laid, 
and  the  fact  of  there  being  an  issue  upon  a  plea  that  the  contract  set  forth 
is  void  under  the  statute  of  frauds  in  not  being  by  its  terms  to  be  per- 
formed within  one  year,  w^ill  not  vary  the  rule. 

2.  Contract  —  measure  of  damages.  A  contract  to  deliver  to  the  plain- 
tiflfa  what  wood  they  would  need  in  their  business  and  as  they  should 
require  it,  is  a  continuing  contract  and  is  not  avoided  by  a  refusal  in  the 
early  part  of  the  season,  and  in  such  a  case  the  plaintiffs  will  have  the  right 
to  buy  wood  at  the  different  times  when  needed  for  use,  and  will  not  be  re- 
stricted.in  a  suit  for  breach  of  the  contract,  to  the  difference  in  the  price  of 
wood  at  the  time  of  the  repudiation  of  the  contract  and  the  contract  price, 
unless  it  be  shown  there  was  a  possibility  of  their  making  a  similar  con- 
tract as  to  the  time  of  delivery. 

3.  Evidence  —  iooTc-keeper,  as  to  facts  shown  by  boohs.  In  a  suit  where 
it  became  material  to  show  the  amount  of  wood  purchased  by  the  plaintiffs 
and  the  prices  paid,  it  was  held  not  erroneous  to  permit  the  plaintiffs'  book- 
keeper to  testify  to  the  facts,  although  he  did  not  make  the  purchases,  he 
testifying  that  he  knew  of  the  purchases  and  that  he  kept  the  books,  one 
of  which  he  produced  on  the  trial. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henky  Booth,  Judge,  presiding. 

Mr.  Allen  C.  Stoky,  and  Mr.  Rufus  King,  for  the  appel- 
lant. 

Messrs.  Scoville  &  Bayley,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellees  in  the 
Circuit  Court  of  Cook  county,  to  recover  damages  from  appel- 
lant for  refusal  to  perform  an  alleged  parol  contract  made  by 
him  on  the  20th  day  of  JSTovember,  18Y1,  to  sell  and  deliver  to 
appellees  what  wood  they  would  need,  and  as  they  would 
require  it,  for  their  brick-making  business,  at  their  two  yards, 
during  the  brick-making  season  of  1872,  at  $6.50  per  cord  at 
one  yard,  and  $6.75  per  cord  at  the  other,  to  be  body  beech 
wood. 

The  plaintiffs  below  recovered  a  verdict  and  judgment  for 
$1,620  and  the  defendant  appealed. 

There  is  nothing  in  the  point  which  is  made,  of  a  variance 
between  the  declaration  and  proofs,  in  that  the  contract  is 
alleged  to  have  been  made  on  the  20th  day  of  Kovember,  1871, 
and  the  proof  shows  that  it  was  made,  if  at  all,  in  January,  1872. 

The  day  of  making  the  contract  is  laid  under  a  mdelicet^  and 
according  to  the  familiar  rule  of  pleading  is  not  required  to  be 
proved  as  laid.  The  fact  of  there  being  an  issue  upon  a  plea 
that  the  contract  set  forth  was  void  under  the  statute  of  frauds, 
in  not  being  by  its  terms  to  be  performed  within  one  year,  does 
not  vary  the  case,  as  is  contended. 

It  is  next  insisted,  that  the  court  below  erred  in  admitting 
evidence  in  relation  to  damages.  It  was  in  evidence  that  one 
of  the  plaintiffs,  about  the  10th  of  May,  1872,  told  the  defend- 
ant they  wanted  a  cargo  of  wood  immediately,  at  their  south 
yard,  on  the  contract,  and  that  the  defendant  denied  the  exist- 
ence of  any  contract.  And  afterward,  on  the  21st  of  May, 
1872,  a  notice  in  writing  was  served  upon  the  defendant,  to 
5 — 75th  III. 
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send  to  plaintiffs  a  cargo  of  wood  on  the  next  day.  It  is  insisted 
by  appellant  that  this  denial  by  him  of  the  existence  of  any 
contract  between  him  and  appellees,  abrogated  the  contract,  if 
one  had  been  made,  and  that  the  breach  occurred  at  that  time ; 
and  that  the  measure  of  damages  should  be  the  difference 
between  the  prices  named  in  the  contract,  and  the  market 
value  of  that  amount  of  wood  at  the  time  of  such  breach,  to  be 
delivered  through  the  brick-making  season.  The  court  below, 
against  objection,  allowed  appellees  to  show  the  market  price 
for  wood  all  through  the  brick-making  season,  as  they  required 
it  for  use ;  and  it  is  the  admission  of  this  evidence  to  which 
the  objection  is  taken.  The  brick-making  season,  according  to 
the  evidence,  was  from  about  April  10  to  Kovember  10.  The 
breach  in  this  case  would  seem  to  have  been  a  continuing  one, 
occurring  whenever  through  the  season  the  necessities  of  appel- 
lees required  the  purchase  of  a  cargo  of  wood.  Appellant's 
denial  of  the  contract  in  May  did  not  release  him  from  the 
obligation  to  deliver  according  to  the  contract,  from  time  to 
time,  through  the  season. 

Appellees  had  a  right  to  make  purchases  at  the  times  w^hen, 
by  the  contract,  appellant  was  to  have  delivered  the  wood ;  that 
is,  at  the  times  they  should  need  it  through  the  season  for  use. 
The  law  would  not  compel  them  to  buy  all  at  once  that  which 
they  could  only  use  in  parcels,  from  time  to  time,  nor  would  it 
compel  them  to  enter  into  a  continuing  contract  with  any  other 
person;  certainly  not  without  it  was  practicable  to  have 
made  a  contract  of  such  a  sort.  But  the  jury  were  expressly 
instructed,  on  the  part  of  both  plaintiffs  and  defendant,  that 
upon  the  repudiation  of  the  contract  by  defendant,  it  was  the 
duty  of  the  plaintiffs  immediately  thereon  to  purchase  other 
wood  at  the  current  market  rates,  in  Chicago,  for  their  purposes, 
for  the  season  of  1872,  provided  it  was  practicable  to  do  so ;  and 
that  if  they  could  have  so  purchased,  then  ,the  measure  of 
damages  would  be  the  excess  in  price,  if  any,  which  they  would 
liave  been  compelled  to  pay  above  the  contract  prices ;  and  if 
they  could  have  purchased  at  prices  as  cheap  as  those,  then  the 
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jury  should  find  nominal  damages  only.  The  testimony  of  one 
of  defendant's  witnesses,  Johnson,  was,  that  such  a  contract 
could  not  have  been  made  on  the  21st  or  22d  of  May,  1872,  if 
at  all,  at  less  than  $7.50  per  cord.  The  difference  between  tliat 
price  and  the  contract  prices  in  this  case,  calculated  on  the 
whole  quantity  of  the  wood,  would  exceed  the  amount  of  the 
verdict. 

The  position  taken  in  the  court  below,  by  appellant,  seems  to 
have  been,  that  the  written  notice  of  May  21,  was  the  limit  of 
tune  as  to  the  contract,  and  it  was  only  the  testimony  as  to  the 
price  of  wood  after  that  date  to  which  objection  was  made. 

The  testimony  seems  to  leave  it  rather  in  doubt,  whether 
such  a  contract  might  have  been  made  in  May,  for  the  delivery 
of  such  a  quantity  of  wood  as  it  might  be  needed  through  the 
season.  The  witness  Johnson  appears  to  be  the  only  one  who 
testified  directly  to  that  point,  and  the  terms  upon  which  such 
a  contract  might  have  been  made. 

The  witness  Ripley,  the  only  other  one  who  testified  touch- 
ing the  point,  did  say  that  wood  could  have  been  contracted  for 
at  any  time  in  May,  1872,  in  quantity  to  supply  both  of  plain- 
tiffs' yards,  at  $6.50  per  cord.  This  did  not  leave  it  clear 
whether  his  meaning  was  that  wood  might  have  been  so  con- 
tracted for  to  be  delivered  from  time  to  time  as  needed  through 
the  season,  or  that  a  suflicient  quantity  of  the  wood  required 
might  have  been  purchased  at  that  price  any  time  in  May.  At 
any  rate,  then,  as  the  case  was  given  to  the  jury  by  instructions 
on  both  sides,  and  in  view  of  the  foregoing  evidence,  we  do 
not  think  that  the  admission  of  testimony  as  to  the  value  of  the 
wood  at  the  times  it  was  required  for  plaintiffs'  use  through  the 
season,  affords  sufficient  reason  for  reversing  the  judgment. 

It  is  objected  that  the  court  improperly  admitted  the  testi- 
mony of  the  book-keeper,  Perrine,  as  to  the  quantity  of  wood 
purchased,  and  prices  paid  by  plaintiffs.  Campbell,  one  of  the 
plaintiffs,  testified  that  he  attended  to  the  buying  of  the  wood, 
stating  about  what  quantity  was  purchased  and  the  range  of  the 
market  prices  from  $7  to  $10  per  cord,  and  that  Perrine  kept 
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the  account  of  it.  Perrine  testified  that  he  knew  about  the 
wood  purchased  by  plamtiffs ;  that  he  kept  theu"  books,  and,  pro- 
ducing one  kept  by  hhn,  testified  as  to  the  several  purchases  of 
the  wood  and  prices,  referring  to  the  book.  We  see  no  error  in 
the  admission  of  the  testimony. 

The  purchases  included  maple,  oak,  ash  and  other  kinds  of 
wood,  and  Perrine  was  permitted  to  testify  to  the  difference  in 
the  heating  properties  between  these  kinds  of  wood  and  beech 
wood,  the  kind  appellant  was  to  furnish,  and  this  is  objected 
to.  Wliile  such  testimony  was  improper,  and  the  inquiry 
should  have  been  as  to  the  market  value  of  the  wood,  yet  in 
view  of  other  evidence  in  the  case,  we  regard  it  as  immaterial, 
and  harmless  in  effect,  there  being  testimony  as  to  the  prices 
of  all  the  several  kinds  of  the  wood,  and  their  relative  differ- 
ence of  value. 

It  is  insisted  that  the  verdict  is  against  the  evidence.  The 
respect  in  which  it  is  claimed  to  be  so,  is  as  to  the  making  of 
the  alleged  contract.  The  evidence  upon  this  point  was  con- 
flicting, and  we  see  no  reason  for  disturbing  the  finding  of  the 
jury  upon  it.     The  judgment  will  be  affirmed. 

Judgment  ajflriaed. 


Lucy  Smith 

V. 

The  People  ex  rel.  JuLiAisr  S.  Eumsey,  Treasurer,  &c. 

Special  assessment  —  return  to  general  officer.  Under  the  act  of  1873, 
for  the  collection  of  revenue  and  sale  of  real  estate  for  non-payment  of 
taxes,  special  assessments,  &c. ,  collectors  having  warrants  for  the  collection 
of  taxes  or  special  assessments  were  required  to  return  the  same  to  the 
county  collector,  and  he  was  to  apply  for  judgment,  &c.,  but  in  cities  having 
legislative  authority  to  direct  the  time  and  manner  of  return,  such  warrants 
were  to  be  returned  at  the  time  so  fixed  by  such  city  authority.  In  this 
case  the  city  of  Chicago  had  no  legislative  authority  to  fix  the  time  of  such 
returns,  it  being  fixed  in  its  charter,  and  the  warrants  were  returned  as 
directed  by  the  city  ordinance  :  Held,  on  application  for  judgment  based 
on  such  returns,  that  the  court  had  no  jurisdiction  to  render  judgment. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Mr.  DAvm  Fales,  for  the  appellant, 

Mr.  T.  Ltle  Dickey,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  an  application,  made  in  the  name  of  the  appellees, 
for  judgment  against  certain  land  of  appellant,  upon  a  special 
assessment  for  curbing  with  curb  walls  and  paving  with  wooden 
blocks  Larabee  street,  in  the  city  of  Chicago,  from  the  north 
line  of  Chicago  avenue  to  the  south  line  of  Clyburne  avenue. 
The  application  was  made  in  the  county  court  of  Cook  county, 
on  the  second  day  of  September,  1872.  Objections  in  writing 
were  there  filed  by  the  appellant,  which  were  sustained  by  the 
court,  and  judgment  was  refused.  From  this  an  appeal  was 
prosecuted  to  the  circuit  court  of  that  county,  where,  on  hear- 
ing, appellant's  objections  were  overruled,  and  judgment  was 
given  as  asked  on  behalf  of  appqjlees.  The  present  appeal  is 
prosecuted  to  procure  a  reversal  of  that  judgment. 

We  deem  it  necessary  to  notice  but  one  of  the  several  objec- 
tions taken  to  the  judgment,  as  that,  in  our  opinion,  is  vital  to 
the  jurisdiction  of  the  court. 

It  is  claimed  on  behalf  of  appellees,  that  the  judgment  was 
rendered  under  and  by  virtue  of  the  several  sections  of  the  act 
approved  March  22,  1872,  entitled  "  An  act  to  provide  for  the 
collection  of  revenue,  and  for  the  sale  of  real  estate  for  non 
payment  of  taxes  or  special  assessments  for  State,  county,  mu- 
nicipal or  other  purposes."  2  Gross,  329.  And  it  is  not  claimed 
that  it  can  be  sustained  under  any  other  law. 

The  sixth  section  of  that  act  is  as  follows :  "  Collectors  having 
the  collectors'  rolls  and  warrants  for  the  collection  of  taxes  or 
special  assessments,  or  both,  for  municipal  or  other  purposes  shall, 
at  such  time  as  may  be  determined  by  the  legislative  authority  of 
any  incorporated  city,  town  or  village  having  the  right  to  direct 
the  time  and  manner  of  the  return  herein  provided  for,  return 
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to  the  sheriff  or  county  treasurer,  as  the  case  may  require,  a 
list  of  the  real  estate  on  which  taxes  or  special  assessments 
levied  or  assessed  by  such  municipal  or  other  authority  shall 
have  become  delinquent,  and  at  such  time  as  may  be  designated 
by  said  legislative  authority  of  such  city  or  incorporated  town 
or  village,  it  shall  be  the  duty  of  the  shei'iff  or  county  treasurer 
to  advertise,  apply  for  judgment  and,  when  judgment  is  obtained, 
sell  or  offer  for  sale  such  delinquent  real  estate  in  the  manner 
that  real  estate  dehnquent  for  State  and  county  taxes  is  dis- 
posed of  under  the  revenue  laws  of  this  State,  in  force  and 
applicable  to  the  county  in  which  such  real  estate  is  situated ; 
but  it  shall  not  be  required  that  the  dates  fixed  in  the  revenue 
laws  of  this  State  shall  be  observed  witli  respect  to  the  returns 
required  to  be  made  to  the  sheriff  or  county  treasm*er  as  county 
collector  under  this  section.  But  the  relative  times  fixed  and 
determined  by  said  revenue  laws  for  advertisement,  judgment, 
sale  and  redemptions,  shall  be  observed  in  all  proceedings  under 
this  act  unless  otherwise  in  this  act  provided." 

The  city,  acting,  as  is  claimed,  pursuant  to  the  authority  con- 
ferred by  this  section,  on  the  14:th  June,  1872,  adopted  the  fol- 
lowing ordinance : 

Be  it  ordained  by  the  common  council  of  the  city  of  Chicago : 

Section  1.  That  the  city  collector  of  the  city  of  Chicago 
shall,  on  the  28th  day  of  June,  A.  D.  18Y2,  return  to  the  treas- 
urer of  Cook  county  a  list  of  the  real  estate,  as  shown  by  the 
rolls  or  warrants  in  his  hands  for  collection,  upon  which  taxes 
or  special  assessments  levied  or  assessed  by  or  under  authority 
of  said  city  shall  have  become  delinquent. 

Sec.  2.  That  said  collector  shall  add  to  the  taxes  of  the  year 
1871,  which  are  ordered  by  section  one  hereof  to  be  returned, 
the  amount  of  all  taxes  and  assessments  due  on  any  real  estate, 
and  remaining  unpaid  for  any  prior  year  or  years,  and  report 
the  same  to  said  treasurer,  with  tlie  amount  of  the  taxes  or 
assessments  for  said  year  1873. 

Sec.  3.  The  said  county  treasurer  shall  advertise  the  said  taxes 
and  special  assessments  so  returned  to  him  as  delinquent,  and  as 
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due  and  remaining  unpaid,  at  least  four  weeks  prior  to  the 
first  day  of  the  September  term,  A.  D.  1872,  of  the  county- 
court  of  Cook  county,  and  shall  apply  for  judgment  and  order 
of  sale  of  such  real  estate  for  the  said  taxes  and  assessments 
returned  to  him  as  delinquent  and  as  remaining  due  and  unpaid 
at  the  said  September  term  of  said  county  court,  and  shall,  in 
the  said  advertisement,  give  notice  of  his  intention  to  apply  for 
such  judgment  and  order  of  sale,  and  that  the  time  when  the 
sale  of  said  real  estate  for  the  payment  of  said  taxes  and  assess- 
ments delinquent  will  commence  will  be  on  the  second  Monday 
of  October,  A.  D.  1872. 

It  may  be  assumed  that  the  notice  given  and  the  several  steps 
taken  preceding  the  application  for  judgment,  were  in  con- 
formity with  this  ordinance.  %- 

The  question  is,  does  the  section  of  the  act  of  March  22, 
1872,  quoted,  apply  to  the  city  of  Chicago  ? 

It  will  be  observed  that  it  does  not  profess  to  be,  and  is  not, 
a  grant  of  power  to  the  legislative  authority  of  incorporated 
cities,  towns  or  villages  to  direct  the  time  and  manner  of 
the  return  therein  provided  for,  but  it  simply  requires,  where 
incorporated  cities,  towns  and  villages  have  the  right  to  direct 
the  time  and  manner  of  the  return,  collectors  having  the  rolls 
and  warrants,  etc.,  shall  return  them  to  the  sheriff  or  county 
treasurer,  as  the  case  may  be,  at  such  time  as  may  be  determined 
by  the  legislative  authority  of  any  such  incorporated  city,  town 
or  village ;  and  at  such  time  as  may  be  designated  by  said  legis- 
lative authority  of  such  city,  etc.,  it  shall  be  the  duty  of  the 
sheriff  or  county  treasurer  to  advertise,  etc. 

Appellant  contends  that  by  the  charter  of  the  city  of  Chicago, 
in  force  when  this  application  was  made  for  judgment,  the  legis- 
lative authority  of  the  city  had  no  right  to  direct  the  time  and 
manner  of  the  return,  which  is,  by  the  section  quoted,  provided 
for ;  while  the  appellee  insists,  on  the  other  hand,  that  such 
right  was  conferred  by  sec.  21,  chap.  5,  and  sec.  1,  chap.  8,  of  "An 
act  to  reduce  the  charter  of  the  city  of  Chicago  and  the  several 
acts  amendatory    thereof  into    one   act,   and   to   revise    the 
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same ; "  approved  February  13,  1863.  Private  laws  of  1863, 
pp.  69,  96. 

By  sec.  21,  chap.  5,  it  is  enacted  that  "it  shall  be  the  duty  of 
the  city  collector  to  collect  all  taxes  and  assessments  vrhich  may 
be  levied  by  said  city,  and  perform  such  other  duties  as  may  be 
herein  prescribed  or  ordained  by  the  common  council."  And  by 
sec.  1,  chap.  8,  power  is  granted  to  the  common  council  "  to 
annually  levy  and  collect  taxes,"  etc. 

If  these  sections  were  unqualified  by  any  thing  else  in  the 
act,  the  position  of  appellee  might  possibly  be  tenable  ;  but,  in 
the  manner  they  are  qualified  by  other  sections,  we  think  it 
clear  that  they  have  no  reference  whatever  to  the  issuing  of 
warrants  to  the  collector  for  the  collection  of  taxes  and  assess- 
ments, f«.d  the  time  and  manner  of  their  return. 

Sees.  5,  6,  Y,  8,  9,  10  and  11,  of  chap.  8,  of  that  act  pre- 
scribe how  warrants  shall  be  issued  for  the  collection  of  taxes 
and  assessments,  the  duties  of  the  collector  with  regard  to 
making  collections  thereon,  etc.,  and  sec.  12  provides  that 
"  it  shall  be  the  duty  of  the  collector,  between  the  15th  day  of 
January  and  the  last  day  of  February,  in  each  year,  to  make 
report  to  some  court  of  general  jurisdiction,  held  in  said  city,  at 
any  special  or  general  term  thereof,  of  all  the  taxes  and  assess- 
ments then  remaining  unpaid  upon  the  real  estate  tax  list,  and 
all  special  assessment  warrants  which  were  delivered  to  him  on 
or  before  the  last  day  of  the  preceding  October,  asking  for 
judgment,"  etc. 

Instead,  therefore,  of  the  legislative  authority  of  the  city 
having  the  right  to  direct  the  time  and  manner  of  the  return  of 
the  warrants,  the  subject  is  regulated  by  the  charter  of  the  city, 
and  its  legislative  authority  has  nothing  to  do  with  it. 

But  it  is  said  the  sections  referred  to  were  repealed  by  sec.  4, 
art.  9  of  the  constitution,  and  if  it  be  held,  that  the  section  of 
the  act  of  March  22d,  1872,  before  quoted,  does  not  apply  to 
the  city  of  Chicago,  the  collection  of  the  taxes  and  assessments 
of  the  city  becomes  impossible,  for  want  of  power  in  the  council 
to  direct  a  return  to  the  county  treasurer. 
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This  conclusion  does  not,  in  our  opinion,  necessarily  follow. 
Sec.  4  of  art.  9  of  the  constitution,  only  repealed  so  much  of 
the  charter  of  the  city  as  authorized  the  city  collectors  to  apply 
for  judgment  against  real  estate  for  delinquent  taxes  and  assess- 
ments, and  provided  that  return  should  be  made  for  that  purpose 
to  some  general  officer  of  the  county,  having  authority  to  receive 
State  and  county  taxes.  "When,  therefore,  sec.  1  of  the  act  of 
March  22d,  1872,  designated  the  county  treasurer  as  such  gen- 
eral officer,  and  directed  that  return  of  the  delinquent  taxes  and 
assessments  should  be  made  to  him,  it  would  seem  pretty  cer- 
tain, in  the  absence  of  any  requirement  to  the  contrary,  that  at 
the  time  and  in  the  manner  the  city  collector  was  required  to 
make  return  to  the  court,  before  the  passage  of  that  act,  he  was 
then  required  to  make  return  to  the  county  treasurer.  But 
even  if  it  were  true  that  no  way  is  provided  for  the  collection 
of  those  taxes,  this  would  not  authorize  us  to  substitute  other 
words  for  those  used  by  the  legislature.  It  has  said  that  the 
provisions  of  the  section  shall  apply  to  cities,  the  legislative 
authorities  of  which  have  the  right  to  direct  the  time  and  man- 
ner of  the  return,  etc.  The  legislative  authority  of  Chicago 
has  no  "right  to  direct  the  time  and  manner  of  the  return,"  and 
cannot,  consequently,  be  within  the  contemplation  of  the  section. 

This  view  disposes  of  the  case,  and  no  opinion  will  be  expressed 
on  the  other  questions  which  are  discussed  in  the  briefs.  The 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Chicago  &,  Pacific  Railroad  Company 

V. 

Solomon  Stein  et  al, 

1.  Amendment  —  as  cause  for  continuance.  In  an  action  on  tlie  case,  to 
recover  damages  to  the  plaintifFa  property  occasioned  by  the  erection  and 
maintenance  of  a  bridge,  its  piers  and  protections,  by  a  railroad  company, 
the  court  permitted  the  plaintiff,  after  the  evidence  was  closed  and  the  ar- 
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gument  commencedj  to  amend  liis  declaration  by  adding  a  count  in  trespass, 
and  refused  a  motion  of  defendant  for  a  continuance  on  that  ground,  there 
being  no  affidavit  in  support  of  the  last  motion :  Held,  that  the  amendment 
was  properly  allowed,  and  that  the  motion  for  a  continuance  was  properly 
overruled  for  the  want  of  an  affidavit  as  required  by  the  statute  in  such  a 
case. 

2.  Riparian  proprietors  —  State  cannot  grant  away  rights  of,  without 
compensation.  As  the  title  of  one  owning  land  bounded  upon  a  stream, 
not  navigable  at  the  common  law,  extends  to  the  center  of  the  stream,  and 
as  the  State  cannot  take- or  damage  such  owner's  property  so  situated  with- 
out compensation,  it  follows  that  the  State  cannot  grant  a  charter  to  a  rail- 
way company  to  do  the  same  thing.  Therefore,  if  such  a  company,  under 
its  charter,  erects  a  bridge  across  such  a  stream,  and  the  property  of  another 
bounded  by  the  stream  is  either  taken  or  damaged  thereby,  a  right  of  action 
exists  in  his  favor,  hut  such  party  can  only  recover  for  damages  which  are 
special  to  his  property  and  not  for  such  as  are  incidental  to  and  shared  by 
the  public  at  large. 

3.  Damages  —  decrease  in  value  of  property  by  erection  ofhridge  near  to. 
Where  the  erection  of  a  railroad  bridge  across  a  river  in  a  city  causes  a 
permanent  injury  or  depreciation  in  the  value  of  a  lot  in  the  immediate 
vicinity  which  is  used  for  dock  purposes,  such  injury  is  a  proper  element 
of  damages  in  a  suit  by  the  owner  against  the  company,  and  it  is  proper  to 
allow  the  lot-owner  to  show  such  damage  by  proving  the  value  of  his  prop- 
erty before  the  erection  of  the  bridge  and  its  value  after,  or  in  other  words, 
to  prove  how  much  less  the  property  would  sell  for  in  consequence  of  the 
building  of  the  bridge. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Heney  Booth,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Solomon  Stein 
and  Morris  M.  Hirsh,  partners,  etc.,  against  tlie  Chicago  & 
Pacific  Pailroad  Company.  The  material  facts  are  stated  in 
the  opinion  of  the  Court. 

Messrs.  Sawin  &  Wells,  for  the  appellant. 

Messrs.  Wood  &  Loomis,  for  the  appellees. 

Mr.  Justice  Ceaig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellees,  in  the  circuit  court 
of  Cook  county,  against  the  Chicago  &  Pacific  Railroad  Com- 
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pany  to  recover  damages  claimed  to  have  been  sustained  by 
reason  of  the  construction  and  maintenance  of  a  bridge,  its 
piers  and  protections,  by  appellant,  across  the  north  branch  of 
the  Chicago  river. 

A  trial  of  the  cause  was  had  before  a  jury,  which  resulted  in 
a  verdict  and  judgment  against  the  railroad  company  for 
$2,692.51. 

The  declaration  originally  contained  two  counts  in  case. 
After  the  evidence  had  been  introduced  and  the  cause  in  part 
argued  before  the  jury,  appellees  asked  and  obtained  leave  to 
file  an  amended  count  to  the  declaration.  A  count  in  trespass 
was  prepared  and  filed  ;  appellant  entered  a  motion  for  a  con- 
tinuance, which  the  court  overruled.  The  decision  of  the  court 
in  allowing  the  amendment  and  denying  a  continuance  is  the 
first  question  presented  by  appellant  for  consideration. 

By  the  23d  section  of  the  act  in  regard  to  practice  in  courts 
of  record  (Laws  of  1871-2,  p.  342),  it  is  provided  that  in  a  civil 
suit,  at  any  time  before  final  judgment,  amendments  may  be 
allowed  on  such  terms  as  are  just  and  reasonable,  introducing 
new  parties,  changing  the  form  of  action,  and  in  any  matter  of 
either  form  or  substance,  in  any  process,  pleading  or  proceed- 
ing, which  may  enable  the  plaintiff  to  sustain  the  action  for  the 
claim  for  which  it  was  intended  to  be  brought,  or  the  defendant 
to  make  a  legal  defense. 

By  sec.  25  of  the  same  act  it  is  declared  that  no  amend- 
ment shall  be  a  cause  for  continuance  unless  the  party  affected 
thereby,  or  his  agent  or  attorney,  shall  make  aflidavit  that  in 
consequence  of  the  amendment  he  is  unable  to  proceed  with 
the  trial  at  that  term,  and  that  he  believes  if  the  cause  is  con- 
tinued he  will  be  able  to  make  such  preparation. 

Under  this  statute  it  was  proper  for  the  court  to  allow  the 
amendment  to  the  declaration,  and  as  appellant  failed  to  file  an 
affidavit,  as  required  by  the  act,  for  a  continuance,  the  motion 
entered  to  continue  the  cause  was  properly  overruled.  • 

Appellees'  property,  claimed  to  have  been  damaged  by  the 
erection  of  the  bridge,  lies  fronting  upon  the  river  opposite 
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where  the  bridge  was  built,  and  it  is  insisted  by  appellant,  as  it 
is  averred  in  two  counts  of  the  declaration,  that  the  river  is  a 
public,  navigable  stream,  and  as  the  bridge  was  built  under  the 
power  conferred  on  the  railroad  company  by  the  State,  with 
permission  from  the  city  of  Cliicago,  the  municipality  within 
which  the  river  runs,  any  consequential  damage  resulting 
from  the  erection  of  the  bridge  must  be  regarded  as  damnum 
absque  injuria.  In  the  amended  count  of  the  declaration  it  is 
not  averred  that  the  river  is  a  pubHc,  navigable  stream,  and  the 
navigable  qualities  of  the  river  were  clearly  proven  by  the 
evidence  introduced  upon  the  trial,  from  which  there  can  be  no 
pretense  that  the  north  branch  of  the  Chicago  river  will  fall 
within  the  common  law  definition  of  a  navigable  stream. 

The  authorities  therefore  cited  by  the  attorneys  for  appellant 
upon  this  branch  of  the  case,  while  they  might  be  conclusive 
upon  the  right  of  recovery  of  a  riparian  proprietor  on  a  river 
navigable  at  common  law,  have  no  application  to  the  case  at  bar. 

In  case  of  The  People  v.  The  City  of  St.  Louis,  5  Gilm. 
351,  it  was  held  that  while  the  State  possessed  the  power  to 
change  the  current  of  the  Mississippi  river,  or  even  stop  up 
some  of  its  confessedly  navigable  channels  when  necessary  for 
the  weKare  of  the  State,  yet,  if  in  doing  this,  private  property 
should  be  damaged,  compensation  would  first  have  to  be  made 
for  that. 

In  the  case  of  Middleton  v.  Pritchard,  3  Scam.  510,  it 
was  held  that  the  owner  of  land  bounded  by  a  stream  not  navr 
igable  in  the  technical  sense  of  the  term,  held  the  land  to  the 
center  of  the  thread  of  the  stream,  and  that  the  water  and  the  soil 
under  it  were  exclusively  that  of  the  riparian  owner  to  that  point. 

In  Canal  Trustees  v.  Haven,  11  lU.  554,  this  court  held  that, 
by  the  common  law,  a  grant  of  land  bordering  upon  a  highway 
or  river,  carried  the  exclusive  right  and  title  in  the  highway  or 
river  to  the  center  thereof,  subject  to  the  right  of  passage  in  the 
public,  unless  the  terms  of  the  grant  clearly  indicated  an  inten- 
tion on  the  part  of  the  grantor  to  confine  the  grantee  to  the 
edsce  or  margin. 
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In  City  of  Chicago  v.  Laflin,  49  111.  172,  it  was  said,  "  The 
rule  is  well  settled  that  the  title  of  a  riparian  owner  extends  to 
the  middle  thread  of  the  stream,  if  it  is  called  for  as  a  boundary, 
and  if  he  is  the  owner,  subject,  it  is  true,  to  the  public  ease- 
ment." 

From  these  authorities  it  is  clear  that  appellees  were  the 
owners  of  the  lots  fronting  upon  the  river  to  the  center  of  the 
current,  subject  only  to  the  right  of  the  pubHc  to  the  free  and 
imdisturbed  navigation  of  the  river. 

The  State  could  not  take  or  damage  appellees'  j)roperty,  front- 
ing upon  or  in  the  bed  of  the  river,  without  first  making  com- 
pensation therefor,  nor  could  it  by  granting  a  charter  to  appellant 
authorize  appellant  to  do  what  it  could  not  in  its  sovereign 
capacity  do  itself. 

If,  therefore,  appellees'  property  was  taken  or  damaged  by 
the  erection  of  the  bridge,  a  right  of  action  exists  in  their  favor. 

The  damages  for  which  they  may  however  recover,  must  be 
special  to  their  own  property,  and  not  such  as  are  incident  to, 
and  shared  by,  the  public  at  large. 

The  construction  of  any  great  thoroughfare  may  discommode 
those  who  may  reside  in  the  vicinity  of  the  route  where  the 
improvement  is  made,  and  to  some  extent  damage  or  lessen  in 
value  property,  yet  if  damages  could  be  recovered  for  incon- 
veniences which  are  shared  by  all  alike,  it  would  retard  the 
improvement  and  development  of  the  country  to  such  an  extent 
that  it  would  be  difficult  to  construct  a  railroad  or  build  a 
canal. 

The  claim  made  by  appellees  in  this  case  is,  that  by  the 
erection  of  the  bridge  and  the  bridge  protection  in  the 
river,  boats  and  vessels  could  not  pass  and  repass  in  the  river, 
and  land  at  appellees'  dock  with  that  facility  that  they  otherwise 
could,  were  it  not  for  the  erection  of  the  bridge. 

The  proof  shows  that  the  nearest  part  of  the  bridge  protec- 
tion to  the  dock  is  a  distance  of  thirty-six  to  forty  feet ;  it  also 
appears  that  when  the  bridge  was  built,  boats  could  not  land 
upon  appellees'  premises  owing  to  shallow  water ;  that  since  the 
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erection  of  the  bridge,  appellees  have  dredged  in  front  of  their 
premises  and  built  a  dock ;  that  the  premises  fronting  the 
river  were  filled  up  and  the  dock  Kne  extended  into  the  river 
tvi^enty  feet,  so  that  at  the  time  the  bridge  protection  was  built 
it  was  a  distance  of  about  sixty  feet  from  the  front  of  appellees' 
premises  at  the  water's  edge. 

We  have  given  the  evidence  in  this  record,  bearing  upon  the 
question  of  damages  sustained  by  appellees,  a  careful  considera- 
tion, and  we  can  find  no  testimony  outside  of  bare  conjecture 
upon  which  to  base  the  verdict  of  the  jury. 

One  of  the  appellees  testified,  he  considered  the  damages 
$4,500.  When  asked  to  give  the  items  upon  which  he  based 
the  amount,  he  says  $2,000  of  it  was  the  cost  of  di'edging  and 
docking ;  the  remaining  $2,500  is  predicated  upon  the  belief  of 
the  witness  that  he  might  have  reahzed  that  sum  from  rents 
during  the  fall  season. 

As  to  the  $2,000  expended  in  dredging  and  docking,  which 
it  is  claimed  was  expended  in  consequence  of  the  obstruction 
of  the  river  by  the  company,  the  proof  is  clear  that  boats  could 
not  land  upon  the  premises  before  the  bridge  was  built,  in  con- 
sequence of  shallow  water ;  when  it  became  necessary  to  remove 
goods  from  a  boat,  upon  the  premises,  the  boat  had  to  be  stopped 
in  the  channel  of  the  river,  and  wooden  horses  placed  in  the 
water  from  the  shore  to  the  boat,  plank  placed  upon  them,  and 
the  goods  carried  over  the  plank.  This  was  the  only  manner 
in  which  goods  could  be  removed  from  the  boats  to  the  shore 
prior  to  the  erection  of  the  railroad  bridge. 

Since  the  dredging  and  docking,  boats  can  and  do  land  upon 
the  dock  of  the  premises,  and  remove  goods  directly  upon  the 
shore.  Capt.  Martin  testified  that  he  had  been  up  and  down 
the  north  branch  of  the  Chicago  river  from  four  to  eight  times 
a  day,  with  his  steam  propeller,  diu^ing  1871,  1872  and  1873  ; 
that  boats  could  be  loaded  and  unloaded  in  the  river  opposite 
the  premises  after  the  erection  of  the  bridge  as  well  as  before. 
He  also  testified  that  the  property  could  not  have  been  made 
available  for  dock  purposes  at  any  time  without  the  dredging. 
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with  or  without  the  bridge ;  that  no  damage  has  resulted  from 
the  buikliug  of  the  bridge  ;  that  there  is  no  trouble  in  getting 
a  vessel  in  and  out  between  the  bridge  and  the  dock ;  that  since 
the  dock  was  completed  he  has  landed  there  with  his  boat. 

A  number  of  other  witnesses  were  sworn  who  had  large 
experience  in  the  navigation  of  the  river,  and  they  agree  in 
saying  no  damage  has  resulted  from  the  erection  of  the  bridge. 

As  to  the  $2,000  spent  in  improvements  by  appellees,  it  is 
apparent  their  property  was  not  available  for  unloading  boats 
until  that  money  was  spent  in  the  improvement. 

And  if  the  property  was  in  demand  for  rent,  when  all  the 
evidence  is  considered,  we  fail  to  see  in  what  manner  the 
erection  of  the  bridge  deprived  appellees  of  large  rents  which 
they  otherwise  would  have  received. 

The  verdict  in  this  case  is  so  clearly  against  the  weight  of 
evidence  that  it  was  the  duty  of  the  court  to  have  set  it  aside 
and  awarded  a  new  trial. 

The  appellees  here  assigned  a  cross  error,  that  the  court  erred 
in  refusing  to  permit  them  to  prove  the  damages  suffered  in 
the  deterioration  in  value  of  the  premises  occasioned  by  the 
erection  of  the  bridge. 

If  the  erection  of  the  bridge  was  an  injury  or  damage  to  the 
premises,  permanent  in  its  character,  and  not  such  as  was  shared 
by  the  public  at  large,  then  it  was  proper  for  the  appellees  to 
estabhsh  the  fact  that  the  value  of  the  premises  had  decreased 
by  the  erection  of  the  bridge. 

We  see  no  reason  why  it  would  not  have  been  proper  for  ap- 
pellees to  have  proved  the  value  of  their  property  before  the  erec- 
tion of  the  bridge,  and  tlie  value  after  the  building  of  the  bridge. 

In  other  words,  it  would  have  been  proper  to  have  shown 
how  much  less  the  property  would  sell  for  in  consequence  of 
the  erection  of  the  bridge  than  if  it  had  not  been  built. 
Ottawa  Gas  Light  Co.  v.  Graham,  28  111.  73  ;  III.  Cent.  R.  R. 
Co.  V.  Gralill,  50  ib.  242. 

For  the  errors  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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S.  GooDENow  et  al. 

V. 

Henry  Jones. 

1.  Joint  liability  —  partners  for  contract  of  co-partner  before  entering 
into  partnersJdp.  Where  A  agreed  in  writing  to  deliver  3,000  cords  of  wood 
at  a  specified  price  per  cord,  to  the  plaintiff,  and  afterwards  formed  a  co- 
partnership with  B  &  C  in  the  lumber  and  wood  business,  and  he,  through 
the  firm,  delivered  a  part  of  the  wood,  the  firm  taking  the  pay  in  their  name 
and  remitting  the  same  to  A,  after  deducting  commissions,  it  was  held,  in  a 
suit  by  the  plaintiff  against  the  firm  for  failing  to  deliver  the  balance  of  the 
wood,  that  B  &  C  were  not  liable. 

2.  Partnership  —  does  not  become  liable  on  partner's  indimdual  con- 
tracts. By  the  formation  of  a  partnership  the  firm  does  not  become  liable 
for  the  individual  contracts  of  one  of  its  members,  or  to  pay  his  debts. 
Even  if  the  firm  promises  to  fulfill  such  contracts  there  must  be  shown  a 
new  consideration  to  support  the  promise,  and  the  individual  member 
must  be  released. 

3.  Same  —  agreement  of  partners  inter  se  to  perform  one  partner's  indi- 
vidual contracts.  If,  after  the  formation  of  a  partnership,  two  of  its  mem- 
bers should  expressly  covenant  with  the  third  member  to  perform  his  con- 
tract made  before  with  a  third  party,  the  latter  could  maintain  no  action 
for  a  breach  of  such  contract  against  the  firm,  or  the  two  partners  so  cove- 
nanting, for  the  reason  that  the  plaintiff  would  be  no  party  to  such 
covenant. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Heney  Booth,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Henry  Jones  against 
S.  Goodenow,  E.  P.  Hinds  and  E..  L.  Bell,  for  the  breach  of  a 
contract  to  sell  and  deliver  2,000  cords  of  wood. 

The  material  facts  of  the  case  are  stated  in  the  opinion  of  the 
court.  On  the  trial  of  the  case  the  plaintiff  recovered  judgment 
against  all  the  defendants,  from  which  Goodenow  and  Hinds 
appealed. 

Messrs.  Hervet,  Anthony  &  Galt,  for  the  appellants. 

Mr.  S.  M.  Davis,  for  the  appellee. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

On  the  10th  day  of  February,  1872,  R.  L.  Bell  entered  into 
this  agreement  with  appellee :  "  R.  L.  Bell  agrees  to  deliver  to 
Henry  Jones,  at  his  dock  in  the  city  of  Chicago,  during  the 
sailing  season  of  1872,  2000  cords  of  wood,  more  or  less, 
chopped  beech  wood,  for  which,  as  delivered,  Henry  Jones 
shall  pay  $6.25  per  cord,  measured  on  the  dock."  Afterwards, 
on  the  1st  day  of  April,  Bell,  Goodenow  and  Hinds  formed  a 
partnership  in  a  general  commission  business  in  selling  lumber, 
wood,  ties,  etc.  The  partnership  continued  until  in  July,  when, 
by  mutual  consent,  it  was  dissolved  by  Bell  retiring  from  the 
firm. 

During  the  continuance  of  the  firm  there  was  delivered  to 
Jones  by  Bell  739  cords  of  wood  which  had  been  consigned  to 
the  firm.  Jones'  checks  were  given  to  the  firm,  and  when  col- 
lected the  money  was  remitted  to  the  consignor,  after  deducting 
commissions  as  in  other  cases. 

The  contract  not  having  been  complied  with  by  Bell,  or  other- 
wise, Jones  sued  the  members  of  the  firm,  and  on  a  trial  by 
the  court  and  a  jury,  recovered,  against  the  members  of  the 
firm,  a  judgment  for  $1,804.13,  from  which  this  appeal  was 
prosecuted. 

In  the  court  below  Goodenow  and  Hinds  filed  a  plea  deny- 
ing their  joint  liability,  so  that  question  was  raised  and  fairly 
presented  in  the  court  below.  And  to  the  consideration  of  that 
issue  we  propose  to  direct  our  attention,  as  upon  it,  in  tlie  view 
we  take  of  the  case,  its  decision  depends. 

We  presume  no  one  would  contend  that  by  forming  the  part- 
nership Goodenow  and  Hinds  became  liable  to  perform 
Bell's  individual  contracts  or  pay  his  debts.  And  if  liable  to 
perform  this  contract  it  may  be  asked,  how  or  when  was  the 
liability  incurred  ?  The  evidence  will  be  searched  in  vain  to 
find  that  Goodenow  and  Hinds  ever,  with  or  without  any  con- 
sideration, promised  Jones  to  perform  the  contract  or  that  the 
firm  would  perform  it.  It  was  in  writing,  and  there  was  no 
7— 75th  III. 
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agreement  in  writing  by  Goodenow  and  Hinds  that  tliey,  as 
individuals,  or  jointly  as  a  firm,  would  perform  the  contract. 
Jones  did  not  even  demand  its  performance  of  them.  Does 
any  one  suppose  that  had  Jones  refused  to  receive  the  wood 
the  firm  could  have  maintained  an  action  on  this  agree- 
ment for  the  recovery  of  damages  ?  Surely  not.  And  why  ? 
Because  Jones  had  never  made  any  contract  with  the  firm.  His 
contract  was  with  Bell  and  with  him  alone.  Any  thing  that 
may  have  been  agreed  or  done  between  the  members  of  the 
partnership  without  the  assent  of  Jones,  could  not  aifect  his 
rights. 

If  Goodenow  and  Hinds  agreed  with  Bell  that  the  new  firm 
should  fulfill  this  contract,  that  was  an  agreement  with  Bell  and 
not  with  Jones,  and  not  being  a  party  to  it,  he  acquired  no 
interest  in  it.  Suppose  Goodenow  and  Hinds  had  covenanted 
with  Bell  that  they  would  fulfill  this  agreement  for  him,  does 
any  person  having  the  slightest  knowledge  of  the  law  of  con- 
tracts suppose  that  Jones  could  sue  in  his  name  for  the  breach 
of  the  covenant  ?  Surely  not,  because  Jones  was  no  party  to 
the  covenant  and  would  not  be  the  covenantee.  The  case  of 
Brooks  V.  Evans^  5  Watts,  196,  is,  in  all  of  its  material  features, 
like  the  present,  where  it  was  held  that  a  person  on  such  a 
contract  with  a  member  of  the  partnership  could  not  recover 
against  the  firm. 

Even  if  an  agreement  with  Jones  by  the  new  firm,  to  per- 
fonn  the  contract,  had  been  proved,  still  there  was  no  consider- 
ation passed  to  bind  the  firm.  Nor  is  there  the  slightest  pretense 
that  Bell  was  released  from  the  agreement.  He  was  still  liable 
individually  for  its  performance.  (See  Laidlou  v.  Hatch,  ante, 
p.  11.)  Nor  is  there  the  slightest  pretense  that  the  new  firm 
ever  attempted,  by  any  agreement  with  Jones,  to  guarantee  the 
performance  of  the  contract,  and  if  tliey  had,  no  new  consider- 
ation was  paid,  received,  or  expected.  All  that  was  done  was 
the  delivery  of  a  portion  of  the  wood  consigned  to  the  firm  by 
Bell,  who  had  charge  of  such  matters  of  the  firm,  he  being  the 
salesman  and  having  charge  of  its  outdoor  affairs.     And  in 
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delivering  this  wood,  there  was  notliing  to  distinguish  it  from 
ordinary  sales  of  wood  by  the  firm.  The  firm  received  its 
nsual  commissions  and  the  wood  was  paid  for  in  the  usual  course 
of  their  business,  and  nothing  to  induce  Jones  even  to  suppose 
that  the  firm  had  entered  upon  the  performance  of  Bell's  part 
of  the  agreement.  The  wood  was  delivered  by  Bell,  the  money 
collected  by  him,  and  it  in  nowise  concerned  Jones  as  to  where 
Bell  procured  the  wood,  whether  of  his  firm  or  others.  He  was 
receiving  the  wood  from  the  man  with  whom  he  had  contracted. 
We  are  clearly  of  the  opinion  that  there  is  no  evidence  in  this 
record  to  hold  Goodenow  and  Hinds,  or  either  of  them,  liable 
in  any  manner  on  this  contract.  And  the  judgment  of  the 
court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Dawson  Keer  et  al. 

V. 

Willis  M.  Hitt. 

1.  Pttblication  —  Chicago  Legal  News  is  a  newspaper,  and  notice  may  be 
published  in  it.  The  Chicago  Legal  News,  published  in  the  eity  of  Chicago, 
although  devoted  principally  to  legal  intelligence,  is  a  newspaper  in 
which  notices  required  by  statute  or  the  order  of  courts,  may  be  published, 
and  comes  within  the  statutory  definition  of  a  newspaper,  for  the  publication 
of  legal  notices. 

2.  Limitation.  Twenty  years  adverse  possession  of  land  accompanied 
by  payment  of  taxes  under  a  continuous  assertion  of  ownership  hostile  to 
all  others,  will  constitute  a  bar  to  a  right  of  entry  by  any  one,  not  within 
any  saving  clause  of  the  statute,  claiming  to  have  paramount  title,  whether 
the  claim  of  the  party  in  possession  is  rightful  or  even  under  a  muniment 
of  title  or  not. 

3.  Same — what  is  possession.  To  constitute  possession  under  the  limi- 
tation laws,  it  is  not  necessary  a  party  should  have  his  land  all  inclosed 
with  a  fence.  As  a  general  rule  it  is  sufficient  if  the  land  is  appropriated 
to  individual  use  in  such  a  way  as  to  apprise  all  persons  in  the  vicinity  who 
has  the  exclusive  use  and  enjoyment. 

4.  BouNDABY — between  owners  may  be  fixed  by  act  of  parties.  Monu- 
ments, established  by  acts  of  the  owners  of  adjacent  lands,  are  as  effectual 
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to  limit  tlie  boundaries  of  tlieir  respective  lands,  when  accompanied  by 
actual  possession,  as  appropriate  descriptions  in  their  deeds. 

5.  Same  —  estoppel  to  dispute  after  long  acquiescence.  Where  the  pat- 
entee of  a  fractional  tract  of  land  made  a  conveyance  of  the  north  half 
thereof  in  pursuance  of  a  prior  agreement  to  convey  to  the  grantee  a  strip 
20  rods  wide  off  the  north  end,  and  about  the  date  of  the  deed  a  blazed  line 
was  made  across  the  entire  tract  so  as  to  cut  a  strip  20  rods  wide  off  the 
north  side,  and  the  patentee  afterwards  conveyed  to  D  all  of  the  tract, 
excepting  the  part  previously  conveyed,  and  it  appeared  that  all  the  parties 
acquiesced  in  the  line  run  as  the  boundary  of  their  respective  lands,  and 
exercised  continuously  for  over  thirty  years  acts  of  ownership  over  the 
land  with  reference  to  such  line  as  the  true  boundary,  and  made  division 
fences  upon  such  line,  neither  claiming  any  of  the  land  beyond  such  line  : 
Ileld,  that  the  heirs  of  the  first  grantee  were  estopped  to  deny  that  such 
division  line  was  correct,  and  from  claiming  any  of  the  land  south  of  such 
line,  and  that  the  second  grantee  was  protected  in  his  possession  also  under 
the  twenty  years  limitation  law. 

Appeal  from  the  Superior  Court  of  Cook  count j ;  the  Hon. 
S.  M.  MooKE,  Judge,  presiding. 

This  was  a  petition  filed  by  Willis  M.  Hitt  against  Dawson 
Kerr,  Jr.,  Luther  L.  Greenleaf,  Lombard  Decham,  Maximillian 
Decham,  George  S.  Robinson  and  Asbel  Gage,  under  the  act 
of  the  legislature,  entitled  "  An  act  to  remedy  the  evils  conse- 
quent upon  the  destruction  of  any  public  records  by  fire  or 
otherwise,"  in  force  July  1,  1872. 

Lombard  Decham  filed  a  cross  bill  alleging  a  mistake  in  the 
deed  of  John  S.  Clark  to  Mary  J.  Dennis  in  conveying  the 
north  half  of  the  fractional  quarter,  instead  of  the  north  20  rods 
thereof,  and  prayed  that  Willis  M.  Hitt  be  enjoined  from  prose- 
cuting his  claim,  and  that  the  deed  to  him  be  set  aside  as  a 
cloud  upon  the  title  of  Decham. 

Luther  L.  Greenleaf  filed  his  original  bill  against  Willis  M. 
Hitt  and  others  in  which  he  set  up  the  facts  of  the  case  in 
respect  to  the  conveyance  from  Clark  to  Mrs.  Dennis,  and  the 
establishing  the  boundary  line  of  her  land,  substantially  as  in 
the  opinion  of  the  court,  and  prayed  that  certain  defects  in  his 
title  be  corrected,  and  for  general  relief.     The  opinion  of  the 
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court  contains  a  substantial  statement  of  the  facts  giving  rise  to 
the  controversy. 

Mr.  W.  T.  Burgess,  and  Mr.  B.  M.  Munn,  for  the  appellants. 
Messrs.  Forrester,  Beem  &  Gibbs,  for  the  appellee. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  commenced  under  an  act  of  the  legis- 
lature, entitled  "  An  act  to  remedy  the  evils  consequent  upon 
the  destruction  of  any  public  records  by  fire  or  otherwise,"  in 
force  July  1,  1872.  Petitioner  alleges,  at  the  date  of  the  de- 
struction of  the  records  of  Cook  county,  Edward  M.  Dennis,  one 
of  the  executors  of  Mary  J.  Dennis,  was  the  owner  of  the  land 
involved  in  this  litigation,  particularly  setting  forth  the  title ; 
that  afterwards  he  conveyed  it  to  petitioner,  Willis  M.  Hitt,  by 
quit-claim  deed,  makes  Lombard  Decliam  and  others,  supposed 
to  claim  some  interest  in  the  premises,  parties  defendant,  and 
prays  that  the  title  may  be  established  in  him. 

A  demurrer  was  filed  to  the  petition,  which  was  by  the  court 
overruled,  and  that  decision  is  one  cause  assigned  for  error. 
Answers  having  been  filed  upon  which  issues  were  joined,  as 
well  as  upon  the  cross-bill  of  Decham,  and  the  original  bill  of 
Greenleaf,  a  subsequent  purchaser  of  a  part  of  the  property 
from  Decham,  which  latter  proceeding  was  consolidated  with 
this  cause  on  the  final  hearing,  the  court  decreed  the  relief 
sought  by  the  petition  and  established  the  title  in  Hitt. 

Without  reference  to  the  many  objections  urged  to  the 
validity  of  the  act  of  the  general  assembly,  under  which  this 
proceeding  was  commenced,  and  the  power  of  a  court  of  chan- 
cery under  that  law  to  establish  the  legal  title  of  the  premises 
in  the  petitioner,  we  think  the  petition  ought  to  have  been  dis- 
missed on  the  merits  of  the  case. 

There  is  one  objection,  however,  which  has  reference  to  the 
publication  of  the  notice  by  which  some  of  the  defendants  were 
brought  into  court,  that  we  ought,  perhaps,  to  notice. 
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The  statute  requires  that  notice  of  the  filing  of  tlie  petition 
in  this  class  of  cases  shall  be  given  to  all  known  defendants,  and 
"  all  whom  it  may  concern,"  by  publication  in  some  "  news- 
paper," which  notice  shall  be  entitled  "  Land  title  notice,"  and 
shall  be  published  once  a  week  for  four  weeks  successively ;  each 
publication  to  be  in  the  same  newspaper.  By  the  12th  section 
it  is  made  the  duty  of  the  clerk  to  advertise  for  bids  for  pub- 
lishing such  notices,  and  the  judge  or  judges  in  the  courts 
where  the  proceedings  are  had  shall  award  the  printing  to  the 
newspaper  making  the  lowest  bid  therefor.  All  publications, 
provided  for  under  the  act,  are  to  be  made  in  the  newspaper 
designated.  In  this  instance,  publication  of  notice  of  filing  the 
petition  was  made  in  the  Chicago  Legal  News,  a  journal  of 
legal  intelligence,  containing  decisions  of  Federal  and  State 
Supreme  courts,  legal  information  and  general  news.  INo  com- 
plaint is  made  that  this  paper  had  not  Ijeen  selected  in  the  mode 
prescribed  in  the  statute,  but  the  objection  is,  it  is  not  a  news- 
paper, in  the  sense  in  which  that  word  is  used  in  the  statute. 

The  statutory  definition  of  a  newspaper  in  which  legal  notices 
may  be  published,  unless  otherwise  provided  by  contract,  is  two- 
fold, that  is,  it  shall  be  a  secular  newspaper  of  general  circula- 
tion, or  some  paper  specially  authorized  by  law  to  publish  legal 
notices.  E,.  S.  1874,  p.  723,  sec.  5 .  Any  notice  published  in 
a  paper  coming  within  either  definition  is  legal. 

The  "  Chicago  Legal  I^ews  "  is  published  in  the  city  of  Chi- 
cago, in  the  county  where  this  proceeding  wa.s  commenced,  is 
published  once  a  w^eek,  is  devoted  principally  to  the  dissemina- 
tion of  legal  intelligence,  but  makes  reference  to  passing  events, 
contains  advertisements,  brief  notices  of  legislative  bodies,  per- 
sonal and  political  items  of  interest  to  the  general  reader  as  well 
as  the  legal  profession.  Thus  it  will  be  seen  it  conies  substan- 
tially at  least  within  the  definition  given  by  lexicographers  of  a 
"  newspaper."  It  is  none  the  less  a  "  newspaper  "  because  its 
chief  object  is  the  publication  of  legal  news.  Many  newspapers 
published  in  this  and  other  countries  are  devoted  chiefly  to 
special   interests,    such  as  religious  and   political  newspapers, 
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others  devoted  exclusively  to  literature,  that  contain  advertise- 
ments, news  items,  personal  and  political,  brief  notices  of  mat- 
ters of  special  public  concern,  and  reference  to  proceedings  of 
legislative  and  other  public  bodies.  So  it  is  with  this  journal. 
Besides  legal  it  contains  other  items  of  news,  not  only  con- 
nected with  the  bench  and  bar,  but  others  of  a  general  interest. 
It  is  that  class  of  journal  that  will  circulate  among  lawyers, 
real  estate  and  other  business  men,  for  it  contains  information 
in  regard  to  sales  of  real  estate,  whether  under  judicial  process 
or  under  powers.  Accordingly  its  advertising  colimins  contain 
notices  of  sales  under  trust-deeds,  on  execution,  judicial 
sales  under  decrees  of  court,  and  all  manner  of  notices  of  legal 
transactions,  as  well  as  a  limited  number  of  other  advertisements 
usually  found  in  a  newspaper  of  general  circulation. 

In  Kellog  v.  Carrico^  47  Mo.  157,  it  was  held  the  "  Legal 
Record  and  Advertiser,"  a  journal  devoted  to  the  dissemination 
of  legal  intelligence,  was  a  newspaper,  and  that  publication  in 
it  imparted  notice  of  a  sale  under  a  trust-deed.  The  court  in 
its  reasoning  said,  "  It  is  not  the  particular  kind  of  intelligence 
published  that  constitutes  one  publication  a  newspaper  rather 
than  another." 

The  "  Legal  News  "  is  published  by  an  incorporated  company 
created  by  an  act  of  the  legislature  approved  February  27, 1869. 
By  the  second  section  it  is  declared,  "  the  primary  object  of  the 
company  shall  be  to  publish  the  '  Chicago  Legal  News,'  a 
weekly  newspaper,  in  the  city  of  Chicago,  State  of  Illinois,  de- 
voted mainly  to  legal  matters."  The  fifth  section  provides, 
'^  any  notice  or  advertisement  required  by  law  or  the  order  of  any 
court  to  be  published  in  any  newspaper,  shall  be  as  good  and 
valid  if  published  in  the  '  Chicago  Legal  News '  as  in  any 
newspaper." 

A  public  law  approved  March  27,  1869,  made  it  the  duty  of 
the  Secretary  of  State  to  furnish  the  "  Chicago  Legal  News 
Company,"  publishmg  a  newspaper  called  the  "  Chicago  Legal 
News,"  copies  of  public  laws  to  be  printed  and  published  in 
that  journal. 
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These  several  acts  of  the  general  assembly  may  be  regarded 
as  a  legislative  construction,  and  recognition  of  the  fact,  the 
"  Chicago  Legal  News  "  is  a  newspaper  in  the  sense  that  term 
is  used  in  the  statute.  The  law-making  power  must  have 
so  understood  it,  and  since  then  it  has  been  so  recognized 
by  the  courts,  both  Federal  and  State,  held  in  Cook  county, 
and  quite  generally  by  the  legal  profession  and  others 
engaged  in  the  transaction  of  legal  business.  Since  the  pas- 
sage of  the  act  incorporating  the  "  Chicago  Legal  'News  Com- 
pany "  it  has  been  the  constant  practice  to  publish  in  that 
paper  legal  notices  required  by  law  or  the  order  of  courts 
to  be  published,  notices  of  sales  under  deeds  of  trust,  notices  to 
non-resident  defendants  in  chancery,  and  indeed  all  legal  notices 
required  by  law  or  otherwise  to  be  published  in  a  newspaper. 
Should  we  now  hold  such  notices  illegal  because  the  "  Legal 
News  "  is  not  a  newspaper, it  would  unsettle  the  title  to  real 
property  of  immense  value,  and  work  incalculable  mischief. 
Judicial  sales,  proceedings  against  non-resident  defendants  in 
chancery,  proceedings  in  attachment,  sales  under  deeds  of  trust 
and  other  legal  proceedings  would  be  rendered  invalid  by  such 
a  decision.  Generally  the  legal  profession  and  the  judiciary 
have  recognized  this  mode  of  making  publication  of  notices  re- 
quired by  law  to  be  made,  as  valid  as  if  made  in  any  other 
newspaper.  The  legislature  declared  they  should  be,  and  the 
consequences  of  a  different  conclusion  would  be  most  disastrous 
to  parties  interested. 

Independently  of  the  question  whether  the  special  acts  au- 
thorizing publication  of  legal  notices  in  the  "  Chicago  Legal 
News  "  have  been  repealed  by  subsequent  legislation  or  the 
constitution  of  1870,  there  have  been  so  many  recognitions  by 
the  legislature  that  the  "  Chicago  Legal  News  "  is  a  newspaper 
within  the  sense  in  which  that  term  is  used  in  the  statute,  and 
that  construction  has  been  so  long  and  so  generally  acquiesced 
in  and  acted  upon  by  the  bar  and  the  courts,  that  we  are  not  at 
liberty  to  adopt  any  other. 
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But  another  view  is,  if  the  courts  of  Cook  county,  under 
authority  conferred  by  general  law,  have  selected  and  designa- 
ted the  "  Chicago  Legal  ISTews  "  as  the  paper  in  which  "  land 
title  notices"  shall  be  published,  then  it  would  seem  to  follow, 
in  the  language  of  the  statute,  it  is  "  a  paper  specially  author- 
ized by  law  to  publish  legal  notices,"  and  hence  a  notice  pub- 
lished in  it  would  be  legal  as  coming  within  the  second  branch 
of  the  definition  given  in  the  statute,  of  a  newspaper  in  which 
it  is  lawful  to  make  publication. 

But  this  is  a  question  of  minor  importance  in  this  case,  as 
all  parties  who  have  any  interest  to  be  affected  by  the  decision, 
have  appeared  in  person  or  by  counsel. 

"We  come  now  to  consider  whether  petitioner  has  shown  any 
right  to  have  the  title  to  the  land  in  controversy  established  in 
himself.  Both  parties  claim  title  through  John  S.  Clark,  who 
entered  the  fractional  quarter,  of  which  this  land  constitutes  a 
part,  in  1841.  He  borrowed  of  Mrs.  Mary  J.  Dennis,  who 
lived  on  the  adjoining  tract  to  the  north,  $105,  with  which  to 
make  the  purchase,  in  consideration  of  which  he  was  to  make 
her  a  deed  of  a  portion  of  the  land,  which  he  did.  It  is 
claimed  he  was  to  make  her  a  deed  for  a  strip  20  rods  wide  on 
the  north  side ;  but  whatever  it  was,  it  is  described  in  the  deed 
as  the  north  half  of  the  fractional  quarter.  It  is  the  title 
acquired  by  Mrs.  Dennis  under  that  deed  that  petitioner  now 
claims. 

Prior  to  the  entry  of  tlie  fractional  quarter,  Clark  lived 
upon  that  part  of  the  land  now  in  dispute,  and  in  addition  to 
the  dwelling-house  occupied  by  himself  and  family,  he  had  a 
blacksmith  shop  upon  it.  About  the  time  of  making  the  deed 
to  Mrs.  Dennis,  a  blazed  line  was  made  across  the  entire  tract, 
marking  the  south  boundary  of  a  strip  20  rods  wide,  off  the 
north  half  of  the  fractional  quarter.  By  whom  it  was  done,  is 
not  distinctly  shown,  but  it  is  proven  that  thereafter  both 
Clark  and  Mrs.  Dennis  took  possession  and  occupied  their 
respective  lands  on  either  side  up  to  this  line,  treating  it  as  the 
division  line  between  them.  In  1844  Clark  conveyed  all  of 
8— 75th  III. 
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the  quarter  section  to  Casseday,  except  the  part  previously 
conveyed  to  Mrs.  Dennis,  and  in  the  same  year  Casseday  con- 
veyed it  to  Decham  by  the  same  description.  Decham  imme- 
diately took  possession  of  the  premises,  occupying  the  dwelling- 
house  formerly  occupied  by  Clark,  and  has  resided  upon  the 
land  ever  since.  His  residence  and  that  of  Mrs.  Dennis  were 
not  far  apart.  Both  of  them,  with  a  knowledge  of  what  the 
other  was  doing,  improved  their  land  up  to  the  blazed  line, 
asserting  absolute  dominion  over  it  as  their  own  property,  and 
for  more  than  a  quarter  of  a  century  recognized  it  as  a  division 
line.  Each  claimed  up  to  the  line,  but  nothing  beyond.  A  divi- 
sion fence  was  built  on  the  line  more  than  twenty  years  ago.  It 
was  at  one  time  destroyed  by  fire,  but  was  rebuilt  on  the  same 
line  without  objection  from  the  adjoining  proprietor. 

Mrs.  Dennis  died  in  1869,  and  it  is  supposed  Clark  is  dead. 
No  controversy  arose  in  the  life-time  of  either  of  them  as  to 
the  quantity  of  land  intended  to  be  conveyed  by  Clark  to  Mrs. 
Dennis.  We  are  left  in  a  great  measure  to  their  acts  and  con- 
temporaneous declarations  to  determine  the  quantity.  Mrs. 
Dennis,  on  the  making  of  the  deed,  took  possession  of  a  strip 
twenty  rods  wide  off  the  north  side,  and  Clark  retained  the 
residue.  Before  the  conveyance  to  Cassedy  for  Decham,  Clark 
had  been  in  the  open  and  notorious  possession  of  the  land.  He 
pointed  out  to  Decham  the  division  line,  the  extent  of  his  own 
lands  and  that  part  claimed  by  Mrs.  Dennis  under  her  deed. 
By  his  conveyance  of  all  of  the  fractional  quarter  except  the 
portion  previously  conveyed  to  Mrs.  Dennis,  all  parties  under- 
stood it  embraced  the  whole  tract  except  that  portion  north  of 
the  division  fence  in  her  actual  possession.  This  proposition 
admits  of  no  doubt.  The  acts  of  the  parties  about  which  there 
can  be  no  controversy  are  inconsistent  with  any  other  theory. 
Decham  resided  on  that  part  now  claimed  by  Hitt  under  his 
deed,  made  by  the  executor  of  Mrs.  Dennis,  and  took  possession 
up  to  the  line,  or  division  fence.  He  cultivated  a  part  of  it 
and  cut  timber  wherever  he  chose  upon  it  without  objection 
from  Mrs.  Dennis,  whose  residence  was  near  at  hand  and  who 
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must  have  known  what  he  was  doing.  His  fence  on  a  part  of 
the  line,  and  a  blazed  line  across  the  entii'e  tract,  marked  his 
boundary  as  distinctly  and  visibly  as  if  there  had  been  a  solid 
wall  erected.  The  proof  is  entirely  satisfactory,  both  parties 
recognized  the  line  as  marking  the  limits  of  their  respective 
lands  and  fixing  a  boundary  beyond  which  they  could  not  claim. 
For  a  period  of  more  than  thirty  years  Decham  has  resided  on 
this  land,  claiming  it  all  the  while  as  his  own,  according  to 
boundaries  fixed  by  the  tacit  consent  of  the  adjoining  land 
owner,  paying  all  taxes  assessed  upon  it,  and  using  it  for  ordi- 
nary husbandry. 

There  is  no  evidence  Mrs.  Dennis  ever  claimed  any  interest 
in  the  north  half  of  the  fractional  quarter  under  her  deed  from 
Clark,  except  the  strip  twenty  rods  wide  off  the  north  side.  In 
1857  she  sold  all  her  lands  in  that  vicinity,  including  the  twenty 
rods,  but  did  not  claim  or  pretend  to  sell  any  part  of  the  land 
involved  in  this  litigation.  After  her  death  one  of  the  execu- 
tors of  her  estate  made  a  quit-claim  deed  to  petitioner,  Hitt,  of 
all  that  portion  of  the  north  half  of  the  fractional  quarter  not 
previously  sold  by  Mrs.  Dennis  to  Gage.  This  deed  was  with- 
out consideration,  and  the  suit  is  being  prosecuted  by  Isaac  R. 
Hi-tt  in  the  name  of  petitioner  for  the  joint  benefit  of  himself 
and  the  heirs  of  Mrs.  Dennis. 

The  limitation  of  twenty  years  adverse  possession  is  invoked 
as  a  shield  and  defense,  and  we  are  of  opinion  it  constitutes  an 
eii'ectual  bar  to  the  title  set  up  in  the  petition.  It  is  not  con- 
tested Decham  was  in  possession  under  a  deed  for  a  part  and 
had  the  actual  control  of  the  entire  tract,  for  a  period  of  more 
than  twenty  years.  His  possession  was  open,  notorious,  and 
hostile  to  all  the  world.  He  claimed  to  be  the  owner  of  the 
entire  tract,  under  a  deed  from  tlie  patentee.  His  dominion 
was  absolute  and  unqualified.  No  one  questioned  his  owner- 
ship, or  assumed  to  have  paramount  title. 

The  law  applicable  to  this  state  of  facts  is  well  settled. 
Twenty  years  adverse  possession  of  land,  accompanied  by  pay- 
ment of  taxes,  under  a  continuous  assertion  of  ownership,  hos- 
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tile  to  all  others,  will  constitute  a  bar  to  a  right  of  entry  by  any 
one,  not  within  any  saving  clause  of  the  statute,  claiming  to 
have  paramount  title,  whether  the  claim  of  the  party  in  posses- 
sion is  rightful  or  even  under  a  muniment  of  title.  Turney  v. 
Chamberlain,  15  111.  271. 

Actual  possession  of  land  may  arise  in  different  ways,  by  acts 
of  ordinary  husbandry,  that  indicate  an  exclusive  use  and  con- 
trol, and  even  by  cutting  timber  upon  it,  or  by  any  other  acts 
that  manifest  an  exclusive  appropriation  to  one's  own  use.  It 
is  not  necessary  a  party  should  have  his  land  all  inclosed  with  a 
fence  before  he  can  be  said  to  be  in  the  actual  possession.  As 
a  general  rule,  it  is  sufficient  if  the  land  is  appropriated  to 
individual  use  in  such  a  way  as  to  apprise  all  persons  in  the 
vicinity  who  has  the  exclusive  use  and  enjoyment.  Brooks  v. 
Bruyn,  18  111.  539 ;  McLean  v.  Fadden,  61  ib.  106. 

Treating  the  land  lying  north  of  the  blazed  line  and  the  fence 
as  all  that  part  of  the  fractional  quarter  conveyed  to  Mrs.  Dennis 
by  Clark,  then  it  follows,  Decham  was  in  possession  of  the  entire 
tract  in  dispute,  under  paper  title,  for  his  deed,  by  apt  descrij)- 
tion,  embraced  all  the  remainder.  It  is  as  clearly  established  as 
any  proposition  can  be,  that  all  parties  in  interest  so  regarded  it, 
prior  to  this  controversy. 

Monuments  established  by  acts  of  the  adjacent  owners  are  as 
effectual  to  limit  boundaries  of  their  respective  lands,  when 
accompanied  by  actual  possession,  as  appropriate  descriptions  in 
the  deed.  Of  this  character  are  the  division  fence  and  blazed 
line  w]iich  we  regard  as  having  been  established  by  the  adjacent 
land  owners.  As  was  said  by  this  court,  in  Bauer  v.  Gottsman- 
hausen,  65  111.  499,  "It  has  been  held,  that  when  parties  agree 
upon  a  boundary  line  and  enter  into  possession  according 
to  that  line,  they  are  thereby  concluded  from  afterwards  dis- 
puting that  it  is  the  true  line,  even  where  the  statute  of  limi- 
tations has  not  run." 

One  conclusion  is  inevitable  from  the  evidence,  the  blazed 
line  was  run  in  the  first  instance  to  mark  the  division,  and 
afterward  the  fence  was  erected  on  that  line,  if  not  by  the 
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express,  certainly,  by  tlie  tacit  consent  of  the  abutting  proprie- 
tors. By  all  the  authorities  this  is  sufficient  to  estop  the  par- 
ties, their  heirs  and  all  privies  in  estate  from  disputing  the  fact 
it  is  the  true  line.  One  other  fact,  about  which  there  is  no  dis- 
pute, is  inconsistent  with  any  other  view.  It  is,  that  at  the 
time  of  the  execution  of  the  deed,  Clark  resided  on  that  part 
of  the  north  half  of  the  fractional  quarter  now  in  controversy, 
within  a  short  distance  of  the  line  on  which  the  fence  was 
built,  and  he  or  his  grantees  have  resided  there  ever  since. 
Neither  Mrs.  Dennis  in  her  life-time,  nor  any  one  claiming  under 
her,  since  her  death,  ever  questioned  Clark's  or  his  grantee's 
title  to  the  land,  until  the  present  litigation  sprung  up,  since 
the  destruction  of  the  public  records  of  the  county.  As  we 
have  seen,  Mrs.  Dennis  sold  all  her  lands  in  that  vicinity  in 
1857,  and  although  the  land  was  then  worth  $100  per  acre,  it 
does  not  appear  it  occm'red  to  her  she  had  any  interest  in  this 
tract.  She  never  pretended  at  any  time  to  have  any  interest 
in  it,  and  the  claim  now  put  forth  by  the  heirs  is  without  a 
shadow  of  an  equity.  Having  furnished  Clark  the  money  with 
which  to  make  the  entry,  she  knew  what  portion  of  the  land 
she  was  to  have.  She  never  complained  she  did  not  get  all 
she  bargained  for.  Before  her  death  this  land  became  very 
valuable,  but  familiar  as  she  was  with  all  the  facts  she  never 
sought  to  recover  it.  The  heirs  stand  in  no  better  position, 
and  it  would  be  unconscionable  to  permit  them  now  to  insist 
upon  a  claim  which  she  never  undertook  in  her  life-time  to 
maintain,  although  the  legal  title  of  record  appeared  to  be  in 
her  for  a  period  of  thirty  years  before  her  death.  If  living, 
she  would  be  estopped  to  deny  the  division  line  agreed  upon 
and  acquiesced  in  through  so  great  a  period  constituted  the  true 
line,  and  upon  every  principle  of  justice,  petitioner,  claiming 
under  her,  is  debarred  the  right  to  have  the  title  established  in 
his  favor,  even  for  the  benefit  of  the  heirs. 

This  record  has  been  somewhat  confused  on  account  of  the 
adoption  by  agreement  of  the  original  bill  of  Greenleaf  as  the 
answer  of    some   of  the  defendants,  but  the  decree  will  be 
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reversed,  and  the  cause  remanded  with  directions  to  the  court 
to  dismiss  the  petition  of  Hitt,  and  decree  appropriate  relief  on 
the  cross-bill  of  Decham  and  the  original  bill  of  G-reerileaf. 

Decree  reversed. 


Samuel  F.  Hopkins 

V. 

Hannah  J.  A.  Woodwaed. 

1.  Pleading  —plea  of  fraud  in  obtaining  judgment  sued  on.  In  an  action 
upon  the  record  of  a  judgment,  a  plea  that  the  judgment  sued  on  was  had 
and  obtained  by  fraud  and  covin  of  the  plaintiff,  and  with  the  intent  to 
defraud  the  defendant  out  of  the  sum  of  money  in  the  declaration  men- 
tioned, is  bad  in  not  setting  out  the  facts  in  which  the  fraud  and  covin 
consisted. 

2.  Practice  —  trial  without  deciding  demurrer.  Where  the  court 
proceeded  to  the  trial  of  a  case  upon  the  issues  of  fact  formed  without  decid- 
ing a  demurrer  to  a  plea,  there  being  no  joinder  in  demurrer,  and  it  appear- 
ing that  the  plea  would  have  been  adjudged  bad,  had  the  demurrer  been 
decided,  it  was  held  that  the  irregularity  was  not  such  as  to  authorize  a 
reversal,  the  defendant  not  having  placed  himself  in  a  position  to  demand 
a  decision  on  the  demurrer. 

3.  Same  —  copy  of  instrument  sued  on.  The  failure  to  file  a  copy  of  a 
record  sued  on,  with  the  declaration,  is  no  ground  for  dismissing  the  suit, 
but  only  for  a  continuance. 

4.  The  denial  of  a  motion  for  a  rule  on  the  plaintiff  to  file  a  copy  of  the 
instrument  sued  on,  will  be  cured  by  the  filing  of  such  copy  at  a  subse- 
quent term  and  before  the  trial. 

"Weit  of  Error  to  the  Circuit  Court  of  De  Kalb  county ;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Hannah  J.  A.  Wood- 
ward against  Samuel  F.  Hopkins. 

Mr.  R.  L.  DrvTNE,  for  the  plaintiff  in  error. 

Mr.  Charles  Kellum,  for  the  defendant  in  error. 
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Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  in  the  De  Kalb  circuit  court,  on 
the  record  of  a  judgment  alleged  to  have  been  rendered  in 
favor  of  the  plaintifl"  and  against  the  defendant,  by  the 
supreme  judicial  court  of  the  State  of  New  Hampshire,  held  in 
and  for  the  county  of  Cheshire,  in  that  State. 

The  defendant,  at  the  return  term  of  the  alias  summons, 
entered  his  motion  to  dismiss  the  cause  for  want  of  a  copy  of  the 
instrument  declared  on,  which  motion  was  denied  and  exception 
taken.  Defendant  then  entered  his  motion  for  a  rule  on  the 
plaintiff  to  file  a  copy  of  the  instrument  declared  on,  which 
motion  was  also  denied,  and  exception  taken. 

Defendant  then  filed  four  pleas :  1.  JV^ul  tiel  record.  2. 
Payment  in  full.  3.  That  the  judgment  described  in  the  decla- 
ration was  obtained  by  fraud.  4.  Set  off.  On  defendant's 
motion  the  cause  was  continued  to  the  next  term,  at  which  term 
the  plaintiff  replied  to  the  plea  of  payment,  traversing  the  same, 
and  demurred  to  the  third  and  fourth  pleas.  This  demurrer  was 
sustained,  and  leave  given  defendant  to  amend  third  plea. 
That  plea,  as  amended,  averred  that  the  judgment  described  in 
the  declaration  was  had  and  obtained  by  the  fraud  and  covin  of  the 
plaintiff,  and  with  the  intent  to  defraud  the  defendant  out  of 
the  sum  of  money  in  the  declaration  mentioned.  To  this  plea 
there  was  a  demurrer.  The  cause  was  then  continued  from 
term  to  term,  at  the  defendant's  instance,  to  the  June  term, 
1874,  when  a  jury  was  waived  by  agreement,  and  the  cause 
tried  by  the  court,  and  judgment  for  the  plaintiff  for  debt  and 
damages. 

To  reverse  this  judgment  the  defendant  brings  the  record 
here  by  writ  of  error,  and  assigns  several  errors,  the  most 
important  of  which  are,  in  proceeding  to  trial  and  judgment 
without  disposing  of  the  demurrer  to  defendant's  third  plea,  in 
overruling  the  motion  to  dismiss  the  suit  for  want  of  a  copy  of 
the  instrument  sued  on,  and  in  refusing  a  rule  on  plaintiff  to 
file  such  copy. 
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The  stress  of  the  argument  of  plaintiff  in  error  is  placed  on 
the  first  error  above  noted. 

It  may  be  admitted  it  was  a  technical  error  to  proceed  to 
trial,  a  demurrer  to  a  plea  being  undisposed  of,  but  it  will  be 
perceived  there  was  no  issue  of  law  raised  by  the  pleading, 
there  being  no  joinder  in  demurrer.  Cases  can  be  found  de- 
cided by  this  court  in  which  it  was  held  error  to  proceed  to  a 
trial  under  such  circumstances.  Other  cases  can  be  found  in 
the  same  court,  where  it  was  held  no  error  to  proceed  to  trial 
when  no  issue  of  fact  was  made  up. 

Triable  issues  of  fact  had  been  made  up  in  the  case  and  sub- 
mitted to  the  court. 

In  Granger  v.  Wamngton,  3  Gilm.  306,  this  point  was  con- 
sidered by  the  court,  from  which  we  quote :  "It  appears  from  the 
record  that  plaintiff  demurred  to  the  defendant's  third  amended 
plea,  but  to  which  the  defendant  did  not  join.  It  is  now  con- 
tended that  this  is  error.  If  the  defendant  had  joined  in  demur- 
rer so  as  to  have  formed  an  issue  of  law,  perhaps  this  would  have 
been  fatal.  The  defendant,  however,  by  neglecting  to  join  in 
demurrer,  has  not  placed  himself  in  a  position  to  make  any  objec- 
tion. He  was  in  default  in  not  presenting  an  issue  which  the 
court  could  decide." 

It  is  said  by  plaintiff  in  error,  this  case  has  been  overruled, 
and  reference  made  to  "Wendling's  Index,  102.  It  does  not  so 
appear.  The  cases  referred  to  in  the  index,  14  111.  90  and  16 
ib.  61,  sustain  the  case  and  are  authority  on  the  point  made. 
But  be  that  as  it  may,  we  cannot  avoid  seeing  the  plea  as  it 
stands  in  the  record,  to  which  the  demurrer  was  interposed,  and 
we  cannot  fail  to  come  to  the  conclusion  that  the  plea  would 
have  been  adjudged  bad  had  there  been  a  joinder  in  demurrer. 
The  plea  is  bad  in  not  setting  out  the  facts  in  which  the  fraud 
and  covin  consisted.  There  are  many  fraudulent  and  covinous  de- 
vices m  human  transactions,  but  no  man,  howevet  honest  he  may 
be,  can  be  prepared  to  defend  against  a  charge  so  general.  We 
are  aware  it  has  been  held  by  a  distinguished  court,  that  such  a  . 
plea  so  general  as  this  is  a  good  plea.     Sherwood  v.  Johnson,  1 
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Wend.  444,  But  we  cannot  concur  in  this  view.  This  court 
held  at  this  term,  in  the  case  of  Beattie  v.  NicJcerson,  that  a  repli- 
cation of  fraud  generally  to  a  plea  of  the  statute  of  limitations, 
was  bad  in  not  setting  out  in  what  the  fraud  consisted.  So  in  a 
plea  of  fraud  and  circumvention  in  obtaining  the  execution  of  a 
note,  the  facts  constituting  the  fraud  and  circumvention  must  be 
averred,  Sims  v,  Klein,  Breese,  302.  So  a  plea  averring  that 
the  consideration  of  the  note  sued  on  has  wholly  failed,  without 
averring  wherein,  is  bad,  Poole  v.  Vanlandingham,  ib,  47 ; 
and  so  alleging  a  failure  of  consideration.  Taylor  v.  Sprinkle, 
ib.  17 ;  Paries  v.  Holmes,  22  111.  522. 

The  reason  of  the  decision  in  these  cases  is  not  the  same  as 
in  a  plea  of  fraud  and  circumvention.  In  such  cases  the  party 
should  be  notified  by  the  plea  of  the  facts  he  is  required  to 
meet.  So  in  a  plea  of  fraud  and  covin.  In  what  did  they 
consist  ?     The  plea  does  not  inform  the  opposite  party. 

Upon  the  other  point,  it  appears  from  the  record  a  transcript 
of  the  E"ew  Hampshire  record  was  filed  upon  the  trial  of  this 
cause.  But  whether  or  not,  the  motion  to  dismiss  the  cause  for 
want  of  a  copy  was  properly  overruled,  for  imder  the  statute 
the  want  of  a  copy  could  only  work  a  continuance. 

Being  of  opinion  the  amended  third  plea  was  bad  and  would 
be  so  adjudged  on  demurrer,  and  admitting  it  was  error  to  go 
to  trial  with  the  demurrer  to  it  unnoticed,  the  question  is,  would 
it  comport  with  justice  to  reverse  the  judgment  and  send  the 
cause  back  for  such  an  error  ?  We  think  not,  and  must  affirm 
the  judgment. 

Judgment  affirmed. 

Mr.  Justice  Scott,  dissenting : 

This  action  was  upon  the  record  of  a  judgment  rendered  in 
the  supreme  judicial  court  of  New  Hampshire.  The  pleas 
filed  were :  1st.  Nul  tiel  record,  and  2d,  payment  in  full,  upon 
both  of  which  pleas  issue  was  joined,  A  demurrer  having  been 
sustained  to  the  third  and  fourth  pleas,  the  defendant,  by  leave 
of  court,  filed  an  amended  plea  in  which  it  is  averred  the  judg- 
ment mentioned  in  the  declaration  was  had  and  obtained  by 
9— 75th  III, 
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fraud  and  covin  of  the  plaintiff  with  intent  to  defraud  defend- 
ant out  of  the  sums  of  money  mentioned  in  the  declaration.  To 
this  plea  plaintiff  interposed  a  general  demurrer.  Without 
having  disposed  of  the  demurrer,  at  the  June  term,  1874,  the 
court,  without  the  intervention  of  a  jury,  by  consent  of  parties, 
heard  the  evidence,  and  rendered  judgment  for  the  plaintiff. 

This  was  irregular.  The  plea  of  fraud  and  covin  practiced 
by  the  plaintiff  in  procuring  the  judgment,  as  averred,  with 
intent  to  defraud  the  defendant  out  of  the  sums  of  money  sued 
for,  constituted  an  effectual  bar  to  a  recovery  until  it  was  in  some 
appropriate  way  answered.  This  was  not  done.  The  demm-rer 
admitted  it  to  be  true.  Richeson  v.  Ryan  et  al.  15  111.  13  ; 
SammisY.  Clark,  17  ib.  398  ;  Moore  v.  Little  et  al.  11  ib.  549. 

It  is  insisted  the  defendant  is  in  no  .position  to  avail  of  this 
error,  because  he  had  not  joined  in  demurrer  and  thus  presented 
an  issue  at  law.  It  was  not  essential,  in  my  opinion,  there 
should  be  a  joinder,  but  if  it  was,  like  the  similiter  to  the  gen- 
eral issue,  it  could  be  added  by  either  party.  As  the  plaintiff 
desired  to  move  the  court  to  action,  it  was  her  duty  to  present 
the  issue  for  trial.  The  defendant,  with  entire  safety,  could  rest 
his  defense  upon  his  plea  until  it  was  answered. 

It  is  contended  the  plea  is  clearly  bad,  and  on  the  authority 
of  Granger  v.  Warrington,  3  Grilm.  306,  it  is  insisted  no  good 
object  can  be  accomplished  by  reversing  this  judgment  and 
sending  the  case  back  for  the  court  to  decide  on  the  plea  which 
this  court  can  see  must  be  held  bad. 

Admitting  the  authoritativeness  of  that  decision,  I  do  not 
think  this  case  comes  within  the  rule  there  announced.  It  is 
not  so  clear  the  plea  is  insufficient.  It  is  enough  the  plea,  in 
substance,  constitutes  a  defense  to  the  action,  and  it  need  not 
be  so  formal  in  its  statements  it  would  not  be  obnoxious  to  a 
special  demurrer.  Fraud  and  covin  in  procuring  a  judgment 
have  always  been  held  to  vitiate  it,  and  to  constitute  an  effectual 
bar  to  any  recovery  on  the  record.  The  objection  taken  as  to 
the  sufSciency  of  the  plea  is,  it  does  not  state  in  what  the  fraud 
alleged  consists. 
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There  is  authority,  entitled  to  the  highest  consideration,  that 
in  such  a  plea  it  is  sufficient  to  allege  fraud  and  covin  generally, 
without  showing  such  fraud  specially.  Sherwood  v.  Johnson^ 
1  Wend.  445. 

Whether  the  matters  in  the  plea  are  defectively  stated  or  not, 
I  am  unwilling  plaintiff  should  have  further  execution  of  her 
judgment  over  the  solemn  admission  made  on  the  record  by  the 
demurrer  that  it  was  obtained  by  fraud  and  covin. 

In  my  opinion  the  judgment  should  be  reversed  and  the  cause 
remanded  that  the  court  might  have  opportunity  to  dispose  of 
the  demurrer. 


Henry  Saltsman 

V. 

Oeein  p.  Bissell  et  al. 

Chancery  —  remedy  against  judgment  at  law.  On  the  hearing  of  a  bill 
in  equity  to  enjoin  the  collection  of  a  judgment  at  law,  on  the  ground  that 
it  was  taken  in  violation  of  an  agreement  to  continue  the  case  until  a  sub- 
sequent term  of  court,  it  appeared  that  the  complainant  was  present  in 
court  when  the  default  was  taken  against  him:  Held,  that  his  remedy  was 
complete  at  law ;  that  he  should  have  made  known  the  agreement  to  the 
court,  at  the  time,  or  have  applied  to  set  aside  the  default,  and  that  it  was 
his  own  negligence  in  not  availing  of  the  remedy,  and  therefore  equity 
could  not  relieve  him. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  A.  J.  PiLLSBUEY,  Judge,  presiding. 

This  was  a  bill  filed  by  Henry  Saltsman  against  Orrin  P. 
Bissell  and  Frank  Rohman,  to  enjoin  the  collection  of  a  judg- 
ment in  favor  of  Bissell  and  against  the  complainant,  Kohman 
being  the  sheriff  of  the  county  and  having  an  execution  issued 
on  the  judgment  in  his  hands.  The  bill  was  dismissed,  and  the 
complainant  appealed. 

Messrs.  Clabk  &  Ellwood,  for  the  appellant. 

Mr.  S.  S.  Lawrence,  and  Mr.  C.  C.  Strawn,  for  the  appellees. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  appeal  is  prosecuted  to  reverse  the  decree  of  the  court 
below,  dismissing  appellant's  bill. 

The  object  of  the  bill  was  to  enjoin  the  collection  of  a  judg- 
ment at  law,  upon  the  ground  that  it  was  taken  in  violation  of 
an  agreement  to  continue  the  case  until  a  subsequent  term  of 
the  court. 

The  evidence  is  very  unsatisfactory  whether  such  an  agree- 
ment as  is  claimed  by  the  bill  was,  in  fact,  made ;  but,  aside 
from  that,  the  evidence  clearly  shows  that  appellant  was  present 
in  the  court  when  the  default  was  taken  against  him,  and  it  is 
not  pretended  that  he  made  any  effort  to  have  it  set  aside.  If 
the  default  was  taken  in  violation  of  an  agreement  to  continue 
the  case,  appellant,  being  present  when  the  case  was  called, 
should  have  made  known  the  agreement  to  the  court ;  or,  at 
all  events,  he  should  have  moved  to  set  aside  the  default.  His 
remedy  was  complete  at  law,  and  it  was  the  result  of  his  own 
negligence  that  he  did  not  avail  of  it.  Equity,  under  such  cir- 
cumstances, can  afford  no  relief. 

The  decree  is  affirmed. 

Decree  affi,rined. 


Amherst  Kellogg 

V. 

David  W.  Stockwell  et  al. 

1.  Assignment  —  of  stock  of  insurance  company.  Where  the  charter  of 
an  insurance  company  requires  that  all  sales  and  transfers  of  stock,  to  be 
valid,  shall  be  made  upon  the  books  of  the  company,  this  provision  will  be 
regarded  as  designed  for  the  protection  of  the  company,  and  perhaps  a 
purchaser  without  notice  ;  but  as  between  the  assignor  and  purchaser,  a 
sale  and  transfer  will  be  good  without  being  entered  upon  the  company's 
books,  and  will  be  enforced  in  equity. 

2.  Same  —  rights  and  liabilities  of  equitable  assignee  of  stock.  The  equita- 
ble assignee  or  owner  of  stock  in  an  incorporated  company  can  use  it  as 
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his  own  property,  control  it  and  receive  dividends  thereon,  the  same  as 
though  he  had  the  legal  title ;  and  therefore,  as  between  himself  and  his 
assignor,  he  is  bound  to  assume  the  burdens  imposed  upon  the  owner  of 
the  legal  title  arising  out  of  assessments  made  upon  the  stock. 

3.  Chancery  —  will  require  equitable  assignee  of  sJiares  of  capital  stock 
to  indemnify  his  assignee  against  liability.  Where  shares  in  the  capital 
stock  of  an  incorporated  company  have  been  sold  and  transferred,  but  not 
in  accordance  with  the  charter  or  by-laws  of  the  company,  so  as  to  pass  the 
legal  title,  and  the  assignor  is  compelled  to  make  payment  of  assessments, 
or  is  liable  to  be  called  upon  for  payment,  a  court  of  equity,  at  the  suit  of 
the  assignor,  will  require  the  assignee  to  pay  or  indemnify  him,  as  the  case 
may  require. 

4.  Party  in  chancery  —  hill  for  indemnity.  On  bill  in  chancery  by 
the  assignor  of  shares  of  stock  in  an  incorporated  company  against  the 
assignee,  to  require  the  latter  to  indemnify  the  former  against  future  lia- 
bility for  assessments  on  the  stock,  neither  the  company  nor  its  assignee  in 
bankruptcy  are  necessary  parties,  as  no  relief  is  sought  against  them. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county ;  tlie 
Hon.  SiLVANus  Wilcox,  Judge,  presiding. 

Mr.  Walter  M.  Howland,  and  Mr.  Charles  Hitchcock,  for 
the  plaintiff  in  error. 

Messrs.  Wheaton,  Smith  &  McDole,  for  the  defendants  in 
error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Daniel  W.  Stockwell, 
in  the  circuit  court  of  Kane  county,  against  Amherst  Kellogg, 
The  Republic  Insurance  Company,  Charles  T.  Trego  and  Hel- 
mert  S.  Kellogg,  to  compel  Amherst  Kellogg, who  had  purchased 
certain  stock  in  the  Republic  Insurance  Company,  to  protect 
the  complainant,  who  was  the  original  owner  and  vendor  of  the 
stock,  from  assessments  made  by  the  company  after  the  sale  of 
the  stock. 

The  complainant,  Stockwell,  in  1867,  subscribed  for  one 
hundred  shares  of  stock  in  the  Republic  Insurance  Company ; 
he  paid  twenty  per  cent  and  received  a  certificate  of  stock. 
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In  February,  1871,  complainant  sold  this  stock  to  Trego  & 
Kellogg,  and  delivered  to  them  the  certificate  of  stock,  which  he 
obtained  of  the  company,  and  a  power  of  attorney  executed  by 
him  in  blank,  authorizing  the  transfer  of  the  stock  upon  the 
books  of  the  company. 

In  June,  1871,  Trego  &  Kellogg  sold  the  stock  to  Amherst 
Kellogg,  and  transferred  the  certificate  of  stock  and  power  of 
attorney  to  him. 

At  the  time  the  complainant  sold,  there  were  no  assessments 
against  the  stock,  and  it  was  regarded  by  the  secretary  of  the 
company  to  be  worth  $1,800. 

IS^o  transfer  of  the  stock  was,  however,  made  upon  the  books 
of  the  company. 

The  Chicago  fire  of  October,  1871,  rendered  the  insurance 
company  insolvent.  The  complainant,  in  order  to  protect  him- 
self from  future  calls  or  assessments,  called  upon  Amherst  Kel- 
logg, the  assignee  of  the  stock,  and  requested  him  to  have  it  trans- 
ferred upon  the  books  of  the  company.     This  he  refused  to  do. 

After  the  filing  of  the  bill,  the  company  was  put  into  bank- 
ruptcy, and  an  assessment  of  sixty  per  cent  was  made  upon  each 
share  of  stock  upon  all  who  appeared  by  the  books  to  be  stock- 
holders, including  complainant. 

The  circuit  court,  on  the  hearing,  entered  a  decree  that 
Amherst  Kellogg  indemnify  the  complainant  against  all  loss  on 
account  of  the  assessment  made,  and  all  future  assessments  that 
might  be  made,  by  giving  complainant  a  good  and  sufiicient 
bond  of  indemnity,  with  security,  to  be  approved  by  the  court, 
in  the  penal  sum  of  $12,000. 

The  principal  question  presented  by  the  record  is,  whether 
the  sale  of  the  stock,  no  transfer  having  been  made  upon  the 
books  of  the  company  as  required  by  the  charter,  is  valid, 
between  the  complainant  and  the  defendant  Amherst  Kellogg, 
to  pass  the  equitable  title  and  to  render  the  assignee  liable  for 
all  future  calls  and  assessments. 

It  may  be  true,  as  between  complainant  and  the  insurance 
company,  the  legal  title  to  the  stock  did  not  pass  by  the  sale 
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made,  and  yet  that  does  not  in  the  least  affect  the  question 
arising  between  the  complainant  and  the  purchaser  of  the  stock. 

The  provision  in  the  charter  that  shares  are  transferable  only 
on  the  books  of  the  company,  is  designed  for  the  protection  of 
the  corporation,  or  perhaps  a  purchaser  without  notice. 

The  theory  upon  which  the  complainant  bases  his  bill  is,  as 
between  him  and  the  purchaser,  there  has  been  a  sale  of  the 
stock  which,  in  equity,  is  good,  and  which  a  court  of  chancery 
ought  to  enforce. 

In  Angell  &  Ames  on  Corporations,  3d  edition,  page  513,  the 
author,  in  discussing  this  question,  says :  "A  transfer  of  stock 
will  be  valid,  however,  as  between  the  vendor  and  vendee  (sub- 
ject to  the  claims  of  the  corporation)  though  the  act  of  incor- 
poration provide  that  no  such  transfer  shall  be  valid  until  reg- 
istered in  a  book  kept  for  the  purpose,  and  the  debts  due  from 
the  vendor  to  the  company  be  first  paid." 

The  doctrine  announced  may  be  regarded  as  the  settled  law 
of  the  country. 

The  stock  owned  by  a  party  in  an  incorporated  company  may 
be  regarded  similar  in  its  nature  to  a  chose  in  action,  the 
equitable  title  of  which,  as  between  the  parties,  may  be  trans- 
ferred without  observing  the  requirements  of  the  charter  or  by- 
laws of  the  company. 

In  Sargent  v,  Franklin  Ins.  Co.,  8  Pick.  90,  it  was  held 
that  the  doctrine  that  the  right  to  the  shares  in  the  capital  stock 
of  an  incorporated  company  could  not  be  transferred  without 
a  compliance  with  the  by-laws  of  the  company,  cannot  be  main- 
tained. See,  also.  Black  v.  Lusharin,  3  How.  514  ;  Bank  of 
Utica  V.  Smalley,  2  Cow.  777 ;  Gilbert  v.  Manchester  Iron 
Co.,  11  Wend.  628. 

If  the  defendant  Amherst  Kellogg  became  the  owner  in 
equity  of  the  stock,  it  follows  that  the  complainant  could  exer- 
cise no  control  over  it,  but  after  Kellogg  made  the  purchase  and 
the  certificate  of  stock  was  transferred  to  him  he  could  control 
and  use  it  as  his  own  property ;  had  any  dividends  been  declared 
he  alone  would  be  entitled  to  the  same,  in  fact  the  stock  was 
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under  his  entire  and  sole  control  the  same  as  any  other  pi'operty 
he  possessed. 

If,  then,  he  was  entitled  to  all  the  benefits  and  advantages 
which  would  arise  by  virtue  of  being  the  owner  in  equity  of 
the  stock,  the  next  question  that  arises  is,  whether  he  is  bound 
to  assume  the  burdens  imposed  upon  the  owner  arising  out  of 
the  assessments  made  upon  the  stock. 

The  attorneys  for  the  defendant  cite  and  rely  upon  the  case 
of  Huirible  v.  Lmigston^  7  M.  &  W.  517,  as  an  authority  that 
the  vendor  of  the  stock  was  not  liable  for  future  calls  and  could 
not  be  required  to  indemnify  against  future  assessments. 

In  the  case  of  Walkers.  Bartl&tt,  36  Eng.  L.  andEq.  R.  368, 
the  principle  annunciated  in  Humble  v.  Langston,  was  over- 
ruled, and  it  was  expressly  decided  that  the  vendee  would  be 
required  to  pay  all  assessments  made  upon  the  stock  while  it 
remained  his  property. 

The  case  of  Evans  v.  Wood,  Law  Reports,  5  Equity  cases,  p. 
9,  was  a  case  in  its  facts  very  similar  to  the  one  under  consider- 
ation. 

The  plaintiff  sold  a  certain  number  of  shares  of  stock  to  A, 
who  gave  the  name  of  the  defendant  as  the  purchaser.  The 
shares  of  stock  were  duly  delivered,  but  before  the  transfer  was 
registered  with  the  company  it  stopped  payment. 

The  articles  of  association  provided  that  no  transfer  should 
be  registered  without  the  approval  of  the  directors. 

Upon  presentation  of  the  transfers  to  be  registered  it  was 
refused.  The  plaintiff,  after  the  sale,  was  compelled  to  pay  a 
call  or  assessment  on  each  share,  instituted  suit  and  prayed  for  a 
decree  declaring  the  validity  of  the  sale  in  equity  and  that  the 
defendant  be  ordered  to  pay  the  call  already  paid  by  plaintiff, 
and  to  indemnify  him  against  future  calls. 

Lord  Eomilly,  M.  R.,  said,  "  I  am  of  opinion  that  the  case  is 
settled  by  authority,  and  that  there  is  an  abundance  of  cases 
which  show  that  this  court  will  interfere." 

The  decree  was  entered  as  prayed  for  by  the  plaintiff. 

The  principle  of  this  case  was  affirmed  in  Tain  v.  Hutchin- 
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son,  3  Chancery  Appeal  Cases,  Law  Reports,  1867-8.  See, 
also,  Grissell  v.  Bristowe,  3  C.  P.  112 ;  Hawkins  v.  Matby, 
4  Chancery  Appeal  Cases,  200. 

The  principle  upon  which  the  decisions  in  these  cases  is  based 
is,  that  the  sale  of  the  stock,  although  not  entered  upon  tlie 
books  of  the  company,  is  valid  in  equity,  and  transfers  the  title 
to  the  purchaser ;  that  the  vendor  in  whose  name  the  title 
stands  upon  the  books  holds  the  legal  title  as  a  trustee,  and  in 
the  event  that  the  trustee  is  compelled  to  make  payment  of 
assessment  Or  is  liable  to  be  called  upon  for  payment,  the  cestui 
que  trust  is  bound  to  repay  or  indemnify,  as  the  case  may 
require. 

The  principle  seems  to  be  equitable,  and  we  know  no  reason 
why  the  purchaser  should  be  entitled  to  reap  the  benefits  of  a 
purchase  of  stock,  and  at  the  same  time  require  the  vendor  to 
assume  all  the  responsibility  incident  to  the  owner. 

It  is,  however,  urged  by  the  defendant  that  the  assignee  in 
bankruptcy  of  the  insurance  company  should  have  been  brought 
into  coiu^t  by  amendment  or  supplemental  order. 

N^o  decree  was  rendered  against  the  insurance  company ;  the 
substance  of  the  decree  is,  that  Kellogg  shall  indemnify  the 
complainant. 

We  see  no  necessity  whatever  for  making  the  assignee  a  party. 

The  last  point  relied  upon  by  the  defendant  is,  that  the  court 
erred  in  requiring  him  to  indemnify  the  complainant  by  giving 
bond  and  security. 

We  are  unable  to  perceive  any  reason  for  indemnity  unless 
it  could  be  made  availing  to  the  complainant. 

The  very  object  of  the  bill  was  to  aiford  protection  to  the 
complainant ;  if  the  defendant  is  not  responsible,  his  own  bond 
without  security  would  be  no  indemnity  ;  if,  on  the  other  hand, 
he  is  responsible,  it  is  imposing  no  hardship  upon  him  to  give 
the  security. 

No  substantial  error  is  perceived  in  the  decree  and  it  will  be 

affirmed. 

Decree  affirTned. 
10  -75th  III. 
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Syllabus.     Statement  of  the  case. 

Speague  S.  Stetson 

V. 

The  Chicago  and  Evanston  Eaileoad  Company. 

1.  Injunction  —  to  restrain  railway  company  from  constructing  and  ope- 
rating its  road  in  street  until  damages  to  adjacent  lots  are  ascertained  and 
paid.  Where  a  railway  company  under  authority  from  a  city  has  located 
its  road  upon  a  public  street  or  other  lands  not  belonging  to  the  complain- 
ant, and  is  constructing  the  same  upon  which  to  operate  its  trains,  a  court 
of  equity  will  not  entertain  a  bill  to  restrain  the  operation  of  the  road  until 
the  complainant's  damages  to  lots  owned  by  him  abutting  on  the  street  are 
ascertained  and  paid,  but  will  leave  him  to  his  remedy  at  law. 

2.  Streets — preventing  their  use  for  railroad  purposes.  It  may  be  re- 
garded as  the  settled  law  of  this  State  that  an  owner  of  an  abutting  lot  cannot 
prevent  the  use  of  a  street  for  a  railway  when  such  use  is  permitted  by  the 
city  and  is  authorized  by  an  act  of  the  legislature.  This  is  upon  the  prin- 
ciple that  the  adjoining  proprietor  has  no  interest  in  the  fee  of  the  street. 
But  where  the  fee  of  the  street  remains  in  him  subject  to  the  public  ease- 
ment, the  rule  is  different,  for  the  reason  that  the  railway  in  such  case  is  an 
additional  burden  upon  his  land. 

3.  Eminent  Domain  —  what  is  meant  hy  property  damaged.  The  words, 
in  the  act  relating  to  the  exercise  of  eminent  domain,  "  which  may  damage 
property  not  actually  taken,"  relate  to  contiguous  lands  of  the  same  owner, 
a  part  of  which  only  are  taken,  so  that  when  the  party  seeking  condemna- 
tion has  not  embraced  all  the  owner's  contiguous  lands  not  actually  taken, 
but  damaged,  the  owner  may  file  a  cross  petition  and  have  the  damages  to 
the  other  lands  assessed.  But  even  in  that  case  the  damages  must  be  direct 
and  physical  and  result  from  the  taking  of  a  portion  of  his  land. 

4.  Under  this  act  where  no  portion  of  a  party's  land  is  taken  or  sought 
to  be  condemned  for  use,  he  is  not  entitled  to  have  proceedings  instituted 
to  ascertain  what  damages  his  property  will  sustain  by  the  construction  and 
operation  of  a  railway  upon  other  lands  adjacent  to  his.  But  in  such  case 
he  will  be  left  to  his  action  at  law  to  recover  compensation  for  any  actual 
damages  he  may  sustain. 

Writ  of  Eeeok  to  the  Superior  Court  of  Cook  county. 

This  was  a  bill  in  chancery,  by  Sprague  S.  Stetson  against 
the  Chicago  and  Evanston  Railroad  Company,  for  an  injunction. 

Messrs.  HrrcHcocK  &  Dupee,  for  the  plaintiff  in  error. 
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Messrs.  Goudy  &  Chandler,  for  the  defendant  in  error. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Under  a  special  charter,  and  by  permission  of  the  city  of 
Chicago  granted  by  ordinance,  the  Chicago  and  Evanstou  R.  R. 
Co.  constructed  its  railroad  upon  Southport  avenue  in  front  of 
a  block  of  ground  owned  by  complainant,  which  had  been  sub- 
divided into  lots,  some  of  which  fronted  on  the  avenue,  with  a 
view  to  use  cars  on  its  road  propelled  by  steam,  l^o  part  of 
complainant's  land  had  been  taken  for  the  use  of  the  road. 
The  right  to  relief  is  predicated  on  the  alleged  fact,  the  con- 
struction of  the  railroad  track  had  depreciated  and  decreased  the 
value  and  price  of  lots  fronting  on  the  avenue ;  that  the  running 
of  trains  of  cars  and  locomotives  would  further  diminish  the 
value  and  price  of  lots,  and  would  render  access  inconvenient 
and  difficult.  A  motion  for  a  preliminary  injunction  was  denied, 
and  a  demurrer  having  been  sustained  to  the  bill,  it  was  dis- 
missed for  want  of  equity. 

1^0  direct  or  physical  injury  has  been  done  to  complainant's 
property.  The  track  was  constructed  wholly  upon  the  street, 
the  fee  of  which  is  in  the  city  of  Chicago.  It  may  be  regarded 
as  the  settled  law  of  this  State,  an  owner  of  an  abutting  lot 
cannot  prevent  the  use  of  a  street  for  a  railway  when  such  use 
is  permitted  by  the  city  and  is  authorized  by  an  act  of  the  leg- 
islature. It  is  equally  well  settled,  the  abutting  owner  is  not 
entitled  to  any  compensation  for  the  new  use  of  the  street. 
Moses  V.  The  Pitts.,  Ft.  Wayne  &  Chic.  By.  Co.,  21  HI. 
522 ;  Murphy  v.  Chicago,  29  ib.  280. 

The  doctrine  of  these  cases  in  this  particular  has  not  been 
departed  from,  but  on  the  contrary,  has  been  expressly  affirmed 
in  the  recent  case  of  Stone  v.  Fairbury,  Pontiac  <&  N.  W. 
Ry.  Co.,  68  111.  394.  The  principle  is,  the  adjoining  pro- 
prietor has  no  interest  in  the  fee  of  the  street  and  therefore 
cannot  recover  for  an  injury  to  it.  Where  the  fee  of  the  street, 
however,  remains  in  the  abutting  land  owner  a  recovery  has 
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been  permitted,  for  the  reason  the  railroad  is  an  additional  bm*- 
den,  on  the  principle,  if  the  land  was  dedicated,  it  was  for  the 
use  of  ordinary  travel,  and  if  it  was  condemned,  the  damage 
was  assessed  with  no  other  view.  Ind.,  Bloomington  c&  Western 
R.  R.  Co.  V.  Hartley  et  al.  67  111.  439. 

Whatever  damages,  if  any,  the  complainant  has  suffered, 
are  consequential,  and  arise  from  the  lawful  use  of  the  adjoining 
street,  in  which  he  has  no  interest  except  an  easement  in  com- 
mon with  the  public.  The  question,  therefore,  of  most  import- 
ance is,  whether  equity  will  assume  to  enjoin  the  use  of  the 
railroad  upon  the  street,  until  the  land-owners'  damages  shall 
have  been  assessed  and  paid  under  the  eminent  domain  law,  or 
will  he  be  remitted  to  his  remedy  at  law.  The  constitutional 
provision  is,  that  "  private  property  shall  not  be  taken  or  dam- 
aged for  public,  use  without  just  compensation.  Such  compen- 
sation, when  not  made  by  the  State,  shall  be  ascertained  by  a 
jury  as  shall  be  prescribed  by  law."  Manifestly  all  proceedings 
for  the  condemnation  of  private  property  for  public  uses,  are  at 
law,  and  accordingly  the  general  assembly  has  provided  by 
general  law  how  such  proceedings  shall  be  commenced  and 
conducted.     Eminent  Domain  Act,  1872. 

The  mode  of  procedure  is  definitely  pointed  out.  Where 
the  right  to  take  private  property  for  the  construction  of  any 
railroad  or  other  public  use,  or  which  may  damage  property  not 
actually  taken,  has  been  conferred  upon  any  corporate  authority, 
and  such  corporation  cannot  agree  with  the  owner  as  to  such 
just  compensation,  it  is  made  the  duty  of  the  party  authorized 
to  take  or  damage  such  property  to  file  a  petition  describing  the 
property,  and  asking  to  have  the  compensation  assessed.  What 
construction  shall  be  given  to  the  words  in  this  act,  "  which 
may  damage  property  not  actually  taken,"  involves  some  diffi- 
culty, unless  they  are  understood  to  refer  to  contiguous  lands 
of  the  same  owner,  not  actually  taken.  A  portion  of  the  land 
having  been  taken,  the  remainder  may  be  damaged  in  consequence 
of  the  taking.  Where  the  party  seeking  to  make  the  condemna- 
tion has  not  embraced  all  of  the  owner's  contiguous  lands,  not 
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actually  taken,  but  damaged,  the  owner  may  Hie  a  petition  in 
the  nature  of  a  cross  petition,  and  have  his  damages  for  land 
not  actually  taken  assessed  in  the  same  proceeding.  Mice  v.  Z. 
B.  M.  R.  E.  Co.,  67  111.  319. 

It  must  be  in  this  sense  the  word  "  damaged  "  is  employed 
in  the  act  to  provide  for  the  exercise  of  the  right  of  eminent 
domain.  The  damages  are  direct  and  physical,  and  result  from 
taking  a  portion  of  the  land.  But  where  no  portion  of  the  land 
is  taken,  and  the  damages  suffered  are  consequential,  by  reason 
of  what  the  corporation  does  upon  its  own  land  or  that  of 
another,  it  does  not  seem  there  is  any  warrant  for  instituting 
proceedings  for  the  ascertaining  of  such  damages.  In  the  case 
at  bar,  one  allegation  in  the  bill  is,  the  company  denies  the 
owner  of  the  adjacent  land  has  sustained  any  damage,  and  it 
seems  absurd  the  company  shall  be  required  to  file  a  petition 
alleging  the  owner  has  sustained  damage.  Without  such  allega- 
tion, what  would  there  be  to  try  ?  Ko  land  is  sought  to  be  con- 
demned, and  the  company  contest  the  fact  of  consequential 
damages.  Where  land  itself  is  taken,  it  always  has  some  value, 
and  that  gives  the  court  jurisdiction  of  the  cause.  It  would  be 
a  singular  proceeding  if  the  corporation  should  file  a  petition 
alleging  the  owner  of  land  in  proximity  to  a  public  improve- 
ment had  sustained  no  damage,  and  ask  the  court  to  adjudicate 
upon  it. 

A  case  analogous  in  principle  arose  under  the  road  law,  prior 
to  the  adoption  of  the  present  constitution.  It  is  the  case  of 
Hoag  V.  Switzer  et  at.  61  111,  294.  The  commissioners  had 
laid  out  a  highway  adjoining  and  abutting  the  premises  of  com- 
plainant, but  no  portion  of  his  land  was  taken.  The  highway 
was  constructed  on  lands  of  another,  in  which  he  had  no  inter- 
est. He  filed  a  bill  to  prevent  the  highway  commissioners 
from  opening  the  road  until  his  damages  should  be  assessed  and 
paid.  It  was  decided  he  was  not  entitled  to  have  the  question 
of  damages  considered  by  the  commissioners  of  highways  at  the 
time  they  laid  out  the  road,  nor  was  it  necessary  any  assessment 
should  be  made  of  the  damages  he  may  have  sustained  before 
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the  road  could  be  legally  opened.  The  principle  of  that  case 
has  its  application  to  the  case  at  bar.  How  can  it  be  known 
before  the  completion  of  the  railroad  what  damages,  if  any,  the 
complainant  will  sustain,  and  how  could  the  same  be  measured  ? 
He  has  not  been  compelled  to  part  with  any  of  his  private 
property,  and  whether  he  will  sustain  damage  by  reason  of  the 
construction  of  the  road,  is  a  matter  that  must  be  determined 
by  proof  of  the  consequences  that  will  follow.  The  construc- 
tion of  the  road-bed,  and  the  operation  of  trains,  may  or  may 
not  injuriously  affect  his  property.  That  question  can  more 
appropriately  be  determined  in  an  action  at  law.  Such  cases 
can  be  referred  to  no  general  head  of  equity  jurisdiction. 

It  is  not  claimed,  any  portion  of  his  property  has  been  taken  or 
is  about  to  be  seized.  What  injury,  if  any,  he  has  sustained, 
may  be  compensated  by  damages  recoverable  by  an  action  at 
law.  Because  a  party  would  sustain  consequential  damages  by 
the  construction  of  a  railroad,  constitutes  no  reason  why  the 
company  may  not  enter  upon  its  own  lands,  or  any  other  lands 
in  which  he  has  no  interest,  to  construct  its  road.  The  company 
would  not  be  bound  to  stop  and  litigate  the  question  of  damages 
with  every  one  who  may  claim  to  be  injured.  Were  this  the 
law,  it  would  be  found  to  be  utterly  impracticable  to  construct 
any  railroad  or  other  public  improvement  within  any  reason- 
able time.  The  case  of  Hoag  v.  Switzer  et  al.  supra,  is  to 
this  effect.  We  have  been  referred  to  no  case  where  this  exact 
point  was  involved,  that  holds  any  such  doctrine  as  that  con- 
tended for.  The  question  did  not  arise  in  The  People  v. 
MoEoberts,  62  111.  43,  and  what  is  said  in  the  opinion  is  not  to 
be  understood  as  being  on  this  subject.  It  has  more  appropri- 
ate reference  to  compensation  for  land  taken  and  damages  to 
contiguous  lands  of  the  same  owner  not  actually  taken,  but 
damaged. 

In  Hall  et  al.  v.  The  People,  5Y  111.  307,  it  was  held  no  man 
could  be  compelled  to  part  with  his  property  without  just  com- 
pensation, and  that  no  corporation,  public  or  private,  could 
rightfully  appropriate  private  property  to  its  own  use  without 
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first  tendering  or  paying  the  damages  assessed  under  the  forms 
of  the  law.  A  party  ought  not  to  be  driven  to  an  action 
against  a  corporation,  responsible  or  irresponsible,  for  his  dam- 
ages. This  would  be  to  take  his  property  without  first  making 
compensation,  and  would  be  a  plain  violation  of  a  constitutional 
right.  But  the  damages  alluded  to  are  such  direct  damages  as 
are  incident  to  or  naturally  flow  from  the  taking  of  private 
property  for  public  uses.  No  allusion  is  made  to,  nor  can  the 
principles  of  that  case  be  applied  to  consequential  damages 
not  the  result  of  taking  private  property.  It  was  never  intended 
to  apply  the  principle  to  the  latter  class  of  cases. 

English  statutes  contain  provisions  in  substance  the  same  as 
the  statute  we  are  considering,  and  have  been  the  subject  of 
judicial  construction.  A  leading  case  is  Hutton  v.  The  London 
and  S.  W.  R.  W.  Co.,  7  Hare,  26.  It  was  ruled  in  that  case,  in 
the  event  of  damage  to  a  party  whose  lands  are  not  entered 
upon,  but  are  injuriously  affected  by  the  exercise  of  the  powers 
of  a  railway  company  upon  their  own  lands  or  upon  the  lands 
of  another  party,  and  for  which  compensation  is  required  to  be 
made  by  section  6  of  the  Railway  Clauses  Consolidation  Act,  8 
Yict.  C.  20,  it  is  not  unlawful  for  the  company  to  execute  the 
works  which  occasion  the  damage,  before  the  amount  of  com- 
pensation for  the  same  is  ascertained,  paid  or  deposited.  Under 
the  Land  Clauses  Consolidation  Act,  8  Yict.  C,  18,  in  case  of 
purchasing  land,  or  damage  directly  consequent  upon  the  pur- 
chase, the  act  is  explicit.  The  damages  in  the  latter  case  must 
be  ascertained,  and  both  price  and  damages  must  be  paid  before 
entry,  but  in  regard  to  damages  given  by  8  Yict.  C.  20,  to  one 
person,  consequential  upon  the  exercise  of  the  powers  of  the 
company  upon  its  own  land  or  upon  the  land  of  other  persons 
not  complaining,  a  different  rule  prevails.  The  doctrine  of 
Lester  v.  Lohley,  7  A.  &  E.  124,  cited  by  the  Yice-Chancellor, 
is  that  it  is  not  unlawful  for  the  company  to  commence  work 
within  its  powers,  which  might  be  attended  with  damages  to 
others,  before  making  compensation  for  such  expected  damages. 
The  reason  given  is,  the  impracticability  in  many  cases  of 
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knowing  wlietlier  damage  vn\l  be  sustained  or  not,  and  of 
measuring  it  if  it  were  certain.  Upon  the  authority  cited,  the 
conclusion  of  the  court  in  Sutton  v.  The  London  and  South- 
loestern  R.  W.  Co.,  was,  the  acts  of  the  company  in  proceeding 
to  construct  its  works  within  its  powers  without  first  making 
compensation  to  the  party  claiming  to  have  sustained  conse- 
quential damages  thereby  were  not  unlawful,  and  hence  there 
was  no  ground  for  the  interference  of  a  court  of  equity. 

Our  statute  to  provide  for  the  exercise  of  the  right  of  emi- 
nent domain  admits  of  the  same  construction.  Where  lands 
have  been  taken  for  public  use,  the  value  of  the  land  itself,  and 
such  damages  as  result  directly  from  the  taking  to  other,  lands 
of  the  owner  not  actually  taken,  must  be  assessed,  and  both  price 
and  damages  paid  or  tendered  before  the  right  of  entry  exists, 
but  where  the  damages  are  consequential  upon  the  entry  of  the 
company  upon  its  own  lands  or  upon  the  lands  of  others  not 
complaining,  the  rule  is  different.  The  company,  in  the  latter 
case,  is  not  bound  to  make  compensation  for  expected  damages 
before  entering  upon  the  work  it  has  a  lawful  right  to  do  under 
the  powers  conferred  by  its  charter.  The  party  will  be  ieft  to 
his  action.  When  he  has  settled  the  question  of  his  right  to 
damages,  and  ascertained  the  measure  in  an  action  at  law,  if 
any  reason  exists  why  he  cannot  have  execution  of  the  same, 
equity  will  assist  him,  but  not  before.  Dunning  v.  City  of 
Aurora,  40  111.  480  ;  Bliss  v.  Kennedy,  43  ib.  67. 

Holding,  as  we  do,  there  is  no  ground  for  the  interference  of 
a  court  of  equity,  it  will  not  be  necessary  to  discuss  any  other 
question  in  the  case.  The  injunction  was  properly  denied,  and 
the  decree  dismissing  the  bill  will  be  affirmed. 

Decree  affirmed. 
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Alexander  Thoene  et  al. 

V. 

Feanklin  McVeagh  et  al. 

1.  Wakranty  — 110  particular  form  of  words  necessary  to.  It  has  been  re- 
peatedly held  by  this  court  that  no  particular  form  of  wprdsis  necessary  to 
constitute  a  warranty  on  the  sale  of  personal  property.  It  is  a  question  of 
intention  from  the  words  used,  the  circumstances  and  the  subject  matter, 
for  the  jury  to  consider.  ' 

2.  Same  —  measure  of  damages.  Where  a  lot  of  hams  was  sold  in  Chicago 
with  a  warranty  that  they  were  first  class,  the  purchaser  not  seeing  them, 
and  the  seller  knowing  that  they  were  bought  for  a  customer  of  the  pur- 
chaser, in  Salt  Lake  City,  under  a  contract  with  the  latter,  and  the  seller 
shipped  them  to  Salt  Lake  City  for  the  purchaser,  the  latter  paying  the 
freight,  and  the  hams  proved  to  be  not  of  the  quality  represented,  but  of  a 
poor  and  inferior  quality,  so  that  the  purchaser  lost  the  benefit  of  his  re- 
sale :  Held,  in  an  action  by  the  purchaser  for  a  breach  of  the  warranty,  that 
the  true  measure  of  damages  was  the  difference  between  the  price  paid  at 
Chicago  and  what  they  were  worth  when  delivered,  and  also  the  freight  on 
the  same  from  Chicago  to  Salt  Lake  City,  and  the  profits  which  might 
reasonably  be  expected  on  resale  at  the  latter  place. 

3.  IngTRUCTiONS  —  must  not  ignore  a  particular  ground  of  recovery  pre- 
sented by  the  pleadings.  In  a  suit  to  recover  for  a  breach  of  warranty  in  the 
sale  of  goods,  when  a  portion  of  the  counts  in  the  declaration  are  upon  an 
express  warranty  and  the  others  upon  an  implied  warranty,  instructions  for 
the  defendant  which  wholly  ignore  all  reference  to  an  implied  warranty 
will  be  rightfully  refused. 

Appeal  from  tlie  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Franklin  Mc- 
Yeagh,  "Wayne  McYeagh,  John  B.  Raymond  and  Henry  C. 
Bannard,  partners,  against  Alexander  Thorne  and  John  Thorne, 
partners,  to  recover  damages  on  a  breach  of  warranty  in  a  lot 
of  hams  sold  by  the  defendants  to  the  plaintiffs.  A  trial  was 
had  resulting  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiffs for  $2,793.  The  hams  sold  weighed  20,020  pounds,  and 
the  price  was  12|^  cents  per  pound.  The  purchasers  had  made 
11— 75th  III. 
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a  sale  of  20,000  pounds  of  hams  of  the  first  quality  at  13J  ceiits 
per  pound. 

Messrs.  MoNEOE,  Bisbee  &  Gibbs,  for  the  appellants. 

Messrs.  Hawes  &  Lawkence,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  Superior  Court  of  Cook  county,  to 
recover  of  defendants  the  price  paid  for  a  quantity  of  smoked 
hams,  together  with  the  freight  on  the  same  to  Salt  Lake  City, 
and  the  profits  of  resale  which  plaintiff  would  have  realized 
had  the  hams  proved  of  the  quality  represented.  A  recovery 
was  claimed  on  the  allegation  that  the  quality  of  the  hams  was 
warranted  to  be  "  first  class,"  which  they  proved  not  to  be. 

There  was  a  verdict  and  judgment  for  the  plaintiffs;  a  new 
trial  was  refused,  and  defendants  appeal. 

The  principal  question  for  the  jury  was,  as  to  the  terms  of  the 
contract.  Was  there  a  warranty  of  the  article  sold  ?  The  par- 
ties were  their  own  principal  witnesses,  and  there  was  a  conflict 
in  their  testimony.  "We  shall  not  remark  upon  the  testimony, 
further  than  to  say  the  weight  of  it  is  most  clearly  with  appel- 
lees on  all  the  points  raised.  These  hams  were  purchased  as 
and  for  first-class  hams,  as  good  as  any  in  the  Chicago  market, 
and  were  known  by  the  seller  to  be  purchased  to  fill  a  contract 
at  Salt  Lake  City  for  fresh  hams.  The  very  fact  they  were 
intended  for  that  market,  to  reach  which  the  freight  was  a  very 
considerable  item,  is  a  strong  persuasive  argument  in  support 
of  appellee's  proof,  as  a  second-rate  article  would  not  bear 
that  expense. 

The  proof  is  conclusive  these  hams  were  almost  worthless, 
not  properly  cured,  in  bad  condition  when  cured,  and  the  sale 
thereof  as  first  class  a  fraud.  It  was  part  of  the  contract  the 
seller  should  ship  them  to  Salt  Lake  City,  the  purchaser  having 
at  no  time  seen  the  article,  relying  solely  on  the  representations 
of  the  seller  that  they  were  first  class. 
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The  only  question  outside  of  the  evidence  is  as  to  the  dam- 
ages, and  herein,  of  the  instruction  on  that  point.  It  is  claimed 
by  appellants  the  jury  were  misdirected  on  this  point. 

The  following  is  the  instruction  as  given,  the  last  clause  of 
it  being  the  objectionable  part  in  the  view  of  appellants : 

"  If  you  believe,  from  the  evidence,  that  the  defendant, 
Alexander  Thorne,  represented  to  the  plaintiff,  Raymond,  that 
the  hams  in  question  were  first-class  hams,  equal  in  quality 
to  any  brand  of  hams  made  in  this  market,  and  that  such  rep- 
resentation was  made  by  Thorne  with  the  intention  thereby  of 
warranting  the  hams  to  be  of  such  quality,  and  to  induce  the 
plaintiff  to  buy  the  same,  and  that  Reynolds  purchased  said 
hams  relying  upon  such  representation  as  a  warranty  of  the 
quality,  and  that  at  the  time  of  purchasing  the  hams  they  were 
not  of  tlfe  quality  represented,  but  were  of  a  poor,  inferior  and 
bad  quality,  then  your  verdict  will  be  for  the  plaintiffs.  And 
upon  the  question  of  damages,  the  court  instructs  you  that,  if 
you  believe  from  the  evidence  they,  at  the  time  of  such  sale 
to  plaintiffs,  had  a  contract  for  the  resale  of  said  hams  to  one 
Davis,  of  Salt  Lake  City,  and  that  they  had  sold  the  same  as 
hams  of  the  quality  aforesaid,  and  that,  at  the  time  of  the  sale 
to  the  plaintiffs,  the  defendants,  Thornes,  had  knowledge  of  such 
contract  of  resale,  and  knew  that  the  plaintiffs  purchased  said 
hams  to  fulfill  said  contract  of  resale,  and  that  the  hams  were 
shipped  to  Davis  before  the  plaintiffs  had  any  notice  of  their 
quality,  and  that  upon  their  arrival  at  Salt  Lake  City  the  said 
Davis  refused  to  receive  or  pay  for  the  same  for  the  reason  that 
they  were  not,  at  the  time  of  their  shipment  to  him,  of  the  quality 
he  had  bargained  for,  then  you  will  award  to  the  plaintiffs  as 
damages  such  sum  of  money  as  you  may  believe,  from  the  evi- 
dence, the  plaintiffs  had  sold  said  hams  to  said  Davis  for,  less 
such  sum  as  you  may  believe,  from  the  evidence,  said  hams 
were  actually  worth  at  the  time  of  their  purchase  by  the  plain- 
tiffs; and  you  will  further  allow  the  plaintiffs  such  sum  of 
money,  if  any,  as  you  may  believe  from  the  evidence,  they 
were  obliged  to  pay  out  on  account  of  the  transportation  of 
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said  hams  to  said  Salt  Lake  City  at  the  time  of  their  sale  to 
plaintiffs." 

Appellants  except  to  this  instruction,  as  giving  an  incorrect 
rule  upon  the  question  of  damages. 

These  hams  were  purchased  for  a  Salt  Lake  customer  of 
appellees,  and  so  known  to  the  sellers.  By  the  rule,  as  found 
in  this  instruction,  the  sellers  are  made  liable  for  the  difference 
between  the  price  paid  for  the  article  at  Chicago  and  what  they 
were  worth  when  delivered,  and  also  for  the  freight  on  the 
same  from  Chicago  to  Salt  Lake  City,  and  the  profits  which 
might  reasonably  be  expected  on  resale  at  the  latter  place,  which 
in  this  case  was  estimated  at  one  cent  per  pound.  We  perceive 
no  objection  to  this  rule.  It  is  in  accordance  with  the  authori- 
ties on  that  subject.  Appellants  knowing  the  fact  the  hams 
were  purchased  to  be  sold  at  Salt  Lake  City,  the  seHers  must 
have  calculated  the  purchaser  from  them  would  realize  at  least 
that  profit  on  the  resale.  This  loss  of  one  cent  per  pound  was 
the  unmediate  result  of  the  false  warranty,  and  natm-ally  inci 
dent  thereto. 

"Without  citing  other  cases  on  this  point,  those  cited  in  appel- 
lee's brief  are  conclusive  :  Crdbtree  v.  Kile,  21  111.  180 ;  Grif- 
fin V.  Colver,  16  IT.  Y.  489  ;  Messmore  v.  iT.  T.  Shot  and 
Lead  Co.,  40  ib.  422. 

So  are  the  Enghsh  cases  :  Randall  et  al.  v.  Raper,  96  Eng. 
Com.  L.  82 ;  Barries  et  al.  v.  Hutchins,  18  Com.  Bench,  ]^. 
Series,  445 ;  Dunlop  v.  Higgins,  1  Ho.  of  Lords  Cases,  402. 

It  is  also  objected  that  the  court  refused  appellants'  first  and 
fifth  instructions. 

When  it  is  considered  there  were  ten  counts  in  the  declara- 
tion, four  of  which  only  were  upon  an  express  warranty,  the 
remaining  six  on  an  implied  warranty,  the  propriety  of  the 
refusal  is  obvious,  as  they  ignore  all  reference  to  an  implied 
warranty. 

On  that  point  we  have  further  to  say,  this  court  has  repeat- 
edly held  that  no  particular  form  of  words  is  necessary  to  make 
a  warranty.     It  is  a  question  of  intention  from  the  words  used, 
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the  circumstances  and  the  subject  matter,  for  the  jury  to  consider. 
Wheeler  v.  Beed,  36  111.  81.' 

Counsel  for  appellants  were  mistaken  in  saying  the  jury  allowed 
as  damages  the  freight  on  the  reshipment  of  the  goods  to  Chi- 
cago, and  the  expenses  of  one  of  the  appellees  in  going  to  Salt 
Lake  City  to  see  about  the  property.  From  a  calculation  easily 
made,  it  will  be  found  these  were  not  elements  of  the  verdict, 
and  form  no  part  of  it. 

On  the  whole  case  we  think  justice  has  been  done.  The 
question  of  warranty  was  fairly  submitted  to  the  jivcy,  and  we 
have  no  fault  to  find  with  their  verdict,  nor  with  the  instruction 
on  which  the  verdict  was  based.  The  judgment  must  be 
afiirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott,  dissenting. 


Elijah  S.  Alexander 

V. 

David  F.  Bundle. 

1.  Trover  —  when  it  lies.  To  enable  the  payee  of  a  promissory  note  to 
maintain  trover  against  the  maker  of  the  same  for  its  conversion,  a  wrong- 
ful taking  of  the  note  must  be  shown,  or  a  refusal  to  deliver  the  same 
when  demanded  by  the  plaintiflF. 

2.  Where  the  holder  of  a  promissory  note  surrendered  the  same  upon  a 
dispute  as  to  its  consideration,  and  left  the  same  with  a  depositary,  and  the 
maker  took  possession  of  the  same  without  the  consent  of  the  depositor, 
but  on  complaint  of  the  holder  and  at  the  request  of  the  depositary,  gave 
the  same  up  to  him  for  the  payee,  but  again  possessed  himself  of  it,  it 
appearing  that  the  maker  had  reasonable  ground  to  contest  his  liability  in 
whole  or  in  part :  Held,  that  the  payee  could  not  maintain  trover  for  the 
taking  of  the  note  under  the  circumstances. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  of  trover,  brought  by  appellee,  Rundle, 
against  appellant,  Alexander,  in  the  circuit  court  of  Cook  county 
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for  tlie  alleged  conversion  of  a  promissory  note  for  $7,000 
made  by  Alexander,  payable  to  Seymour  and  Riindle  one  year 
after  date,  and  dated  Jnne  24,  18Y2.  The  state  of  facts  upon 
which  the  action  arose  is  substantially  as  follows : 

Seymour  and  Rundle,  of  Chicago,  were  interested  with 
others  in  three  several  railroad  contracts  in  Wisconsin,  two  of 
them  for  constructing  portions  of  the  Wisconsin  Central  Rail- 
road, and  the  other  one  having  been  made  with  the  ISTorthwest- 
ern  Railway  Company. 

The  work  under  the  contracts  was  in  the  course  of  execution, 
and  the  note  in  controversy,  together  with  $6,000  in  money,  was 
given  by  Alexander  in  purchase  of  Rundle's  interest  in  the  con- 
tracts. The  negotiation  took  place  in  Chicago,  where  Alexander 
was  living,  and  all  his  knowledge  in  relation  to  the  contracts  and 
the  condition  and  value  of  Rundle's  interest  was  derived  from 
the  representations  made  by  Seymour  &  Rundle.  The  latter, 
upon  the  conclusion  of  the  purchase,  at  once  dissolved  their  part- 
nership and  signed  articles  of  dissolution,  to  which  was  appended 
a  statement  that  the  business  of  the  firm  would  still  be  continued 
at  441  Wabash  avenue,  under  the  firm  name  of  Mark  T.  Sey- 
mour &  Co.,  composed  of  M.  T.  Seymour,  Joseph  O.  Rutter, 
and  appellant,  Alexander.  On  the  5th  of  July,  1872,  Seymour, 
Rundle  and  Alexander  left  Chicago  to  go  to  the  work.  Imme- 
diately after  arriving  at  Stevens'  Point,  Wisconsin,  where  the 
head-quarters  of  the  contractors  for  the  work  were,  in  view  of 
the  facts  which  existed  there,  Alexander  demanded  of  Seymour 
and  Rundle  the  return  of  his  money  and  the  note  he  had  given, 
claiming  that  he  had  been  deceived,  and  that  misrepresentations 
had  been  made  to  him  as  to  the  condition  of  affairs.  Seymour 
and  Rimdle  deferred  any  action  upon  the  subject  until  they 
should  get  back  to  Chicago.  After  their  arrival  back  to  Chi- 
cago, Alexander  applied  to  one  Howard  for  his  aid  in  the  mat- 
ter, Howard  having  had  at  one  time  some  negotiation  himself 
with  Seymour  and  Rundle  for  the  purchase  of  the  same  inter- 
est, and  having  been  instrumental  in  getting  Alexander  into 
the  purchase,  by  first  bringing  the  subject  to  his  notice.    After 
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some  previous  meetings,  Seymour,  Rundle,  Alexander  and 
Howard  met  for  the  last  time  in  regard  to  the  matter  July  18, 
1872,  at  the  office,  441  Wabash  avenue.  In  the  course  of  the 
interview  Rundle  became  offended  on  account  of  charges  made 
by  Alexander,  and  went  away,  leaving  the  note  with  Seymour, 
and  telling  him  to  do  what  he  had  a  mind  to  with  it.  The 
result  was  that  the  note  was  placed  in  an  envelope  and  depos- 
ited in  a  drawer  in  the  safe  there,  and  Alexander  was  furnished 
with  a  key  to  the  drawer.  As  to  the  terms  and  conditions  upon 
which  the  note  was  thus  deposited,  the  witnesses  do  not  agree 
precisely.  Afterward,  in  the  absence  of  all  the  inmates  of  the 
office  except  a  colored  boy,  Kundle  got  access  to  the  safe,  pro- 
cured a  locksmith  to  fit  a  key  to  the  drawer,  opened  it,  and 
abstracted  the  note.  On  its  coming  to  the  knowledge  of  Alex- 
ander, he  threatened  to  take  legal  proceedings  against  Rundle, 
when  Seymour,  on  the  14tli  of  September,  1872,  offered  to  go 
and  see  Bundle  at  the  Tremont  House,  and  endeavor  to  obtain 
the  note  from  him.  He  did  so,  and  afterward,  on  the  same 
day,  wrote  a  letter  from  the  Tremont  House  to  Alexander,  in- 
forming him  that  he  had  obtained  the  note,  and  if  he  did  not 
see  Alexander  to  give  him  the  note  before  four  o'clock  p.  m.  of 
that  day,  Alexander  would  find  the  note  in  the  safe,  at  441 
Wabash  avenue. 

Alexander  waited  for  Seymour  until  after  four  o'clock,  when 
the  latter  not  coming,  Alexander,  the  same  afternoon,  went  to 
441  Waba,sh  avenue,  and  upon  his  entering  —  as  he  testifies, 
without  contradiction  —  the  book-keeper  informed  him  liis  note 
was  there,  and  stepped  to  the  safe  and  handed  the  note  to  him. 
For  this  taking  of  the  note,  and  a  refusal  to  deliver  the  same  to 
Kundle  on  his  demand  of  it,  this  action  was  brought  by  Kundle, 
and  resulted  in  a  verdict  and  judgment  in  his  favor  for 
$3,757.39. 

Alexander  appealed  from  the  judgment. 

Messrs.  Sleeper  &  Whiton,  for  the  appellant. 
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Mr.  Geo.  C.  Bellows,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

We  fail  to  perceive,  from  the  evidence,  that  Rundle  has  here 
any  cause  of  action  in  trover. 

To  maintain  the  action  under  the  circumstances  dirclosed, 
there  must  have  been  a  wrongful  taking  of  the  note  by  Alex- 
ander, or  a  wrongful  refusal  to  deliver  it  to  Rundle  when 
demanded  by  the  latter. 

Taking  the  testimony  of  Alexander  and  Howard,  there  was 
a  virtual  surrender  of  the  note  to  Alexander,  but  it  was  left  to 
be  deposited  in  the  safe,  so  that  if  there  should  turn  out  to  be 
an  ultimate  profit  on  the  contracts,  Alexander  would  pay  that 
much  of  the  note.  And  although  the  testimony  of  Seymour 
does  not  go  to  that  extent,  yet,  taken  in  connection  with  his  acts 
and  statements,  it  does  not  detract  from  the  force  of  Alexander's 
and  Howard's  testimony  to  the  effect  that  the  note  was  to  remain 
deposited  in  the  safe  without  any  right  of  possession  of  it  by 
Rundle  while  there.  On  Seymour  being  informed  that  Rundle 
had  taken  the  note,  he  observed,  as  he  himself  testifies,  to  Alexan- 
der, that  Rundle  had  no  more  right  to  take  the  note  than  he 
had  to  take  Alexander's  horse  from  his  barn.  This  forcibly 
declared  Seymom-'s  understanding  of  the  arrangement  to  have 
been  that  Bundle  had  no  present  right  of  possession  of  the  note. 
Immediately  upon  Seymour's  getting  back  the  possession  of  the 
note  from  Bundle  at  the  Tremont  House,  he  despatched  to 
Alexander  a  letter  informing  him  of  the  fact,  and  that  if  he  did 
not  see  Alexander  to  give  him  the  note  before  four  o'clock  of 
that  afternoon,  he  would  find  it  in  the  safe  at  441  Wabash 
avenue.  This  recognized  Alexander's  right  to  the  possession 
of  the  note,  and  signified  to  him  that  if  Seymour  met  him  before 
the  time  named,  he  would  give  to  Alexander  the  note,  and  that 
if  he  did  not  so  meet  him,  Alexander  would  find  the  note  in  the 
safe  where  he  could  get  it.  For,  although  the  direction  was 
not  expressed  in  terms,  that  he  could  go  and  get  the  note  from 


1 874.]  Alexandee  v.  Rundle.  89 

Opinion  of  the  Court. 

the  safe,  it  was  implied  from  the  language  that  he  would  find 
the  note  in  the  safe.  This,  we'  think,  in  connection  with  the 
other  language  of  the  letter,  was  but  the  fair  reading  of  it, 
and  that  Seymour's  whole  connection  with  the  note  sufficiently 
evidenced  that  the  letter  was  by  authority  from  Bundle.  Alex- 
ander's going  under  such  circumstances  and  getting  the  note  as 
he  did,  we  do  not  think  is  to  be  regarded  as  an  unlawful  taking 
of  the  note. 

Even  if  the  retention  of  the  possession  of  the  note  by  Alex- 
ander was  contrary  to  the  conditions  upon  which  the  note  was 
originally  deposited  in  the  safe,  we  cannot  think  that  the  refusal 
to  comply  with  the  demand  of  Bundle  to  deliver  the  note  to 
him,  was  wrongful.  There  can  be  no  doubt  that  Alexander 
had  reasonable  ground  to  contest  his  liability,  in  whole,  or  in 
part,  upon  the  note.  The  verdict  of  the  jury,  it  being  for  only 
about  one-half  of  the  amount  of  the  note,  indicates  this.  The 
note  having  a  year  to  run  before  maturity,  it  was  the  purpose 
of  Alexander  to  secure  himself  against  liability  on  the  note. 
After  several  meetings  of  the  j)arties  to  that  end,  the  final  result 
at  their  last  meeting  was,  that  the  note  should  be  deposited  in 
the  safe  as  before-named.  For  aught  that  appears,  this  was  an 
arrangement  entirely  satisfactory  to  Alexander.  In  view  of  the 
whole  evidence,  the  conclusion  must  be,  that  this  was  done  in 
protection  of  the  rights  of  Alexander ;  that  the  right  of  posses- 
sion of  the  note  was  withdrawn  from  Bundle ;  that  Alexander 
was  entitled  to  rely  upon  the  arrangement  as  a  protection  against 
a  transfer  of  the  note  by  Bundle  to  an  innocent  purchaser  before 
maturity ;  and  that  in  such  reliance,  Alexander  may  well  have 
forborne  to  take  steps,  which  he  otherwise  might  have  taken,  to 
enjoin  any  transfer  of  the  note  before  maturity.  The  time  of 
Bundle's  demand  of  the  note,  as  also  that  of  the  commencement 
of  the  suit,  was  some  considerable  time  before  the  maturity  of 
the  note.  To  hold  that  Bundle's  demand  of  the  note  was 
rightful,  and  Alexander's  refusal  to  deliver  it  to  Bundle  was 
wrongful,  would  be  to  admit  the  latter's  then  right  of  possession 
of  the  note,  and  that  the  note  should  have  been  delivered  to 
12— 75th  III. 
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him,  whereby,  had  that  been  done,  he  would  have  had  the 
power  and  opportunity  to  transfer  the  note  before  maturity  and 
thereby  cut  off  the  defense  of  Alexander  to  the  note.  This 
would  have  been  in  defeat,  as  we  must  regard  it,  of  the  con- 
trary express  arrangement  which  had  been  had  between  the 
parties  which  resulted  in  the  depositing  of  the  note  in  the  safe 
to  be  there  kept.  If  there  was  any  one  at  that  time,  the  time  of 
Kundle's  demand,  entitled  to  demand  the  possession  of  the  note 
from  Alexander,  it  was  Seymour,  and  not  Rundle.  To  main- 
tain trover  by  Rundle,  he  must  have  had  a  right  to  the  present 
possession  of  the  note.  2  Greenl.  Ev.  sees.  636,  640 ;  Bloxam  v. 
Sanders,  10  Eng.  Com.  Law,  868. 

So  far  as  appears,  Seymour  acquiesced  in  the  possession  of 
the  note  by  Alexander,  and  never  demanded  it  from  him. 
E-undle  knew  of  Alexander  having  the  note  in  a  few  days  after 
his  taking  it,  September  14:th,  but  made  no  demand  of  the  note 
from  Alexander  until  in  the  winter  after. 

Finding  that  there  was  neither  a  wrongful  taking  of  the  note, 
nor  a  wrongful  refusal  to  deliver  up  the  possession  of  it  to 
Kundle  on  his  demand,  we  do  not  see  that  there  was  any  cause 
of  action  in  trover  in  Rundle,  and  the  judgment  must  be 
reversed. 

Appellant  will  have  judgment  here  for  his  costs  in  the  court 
below,  as  well  as  in  this  court. 

Judgment  reversed. 


A  AEON  N.  Phelps 

V. 

Petee  Dolan  et  al. 

1.  Appeal  —  does  not  lie  from  judgment  of  circuit  court  reversing  that  of 
county  court.  The  judgment  of  tlie  circuit  court  reversing  a  judgment  ren- 
dered in  tlie  county  court,  and  remanding  the  cause,  is  not  a  final  judgment, 
and  no  appeal  lies  from  it. 

2.  Arbitrators  —  liability  to  contestant.  Where  two  parties  submit- 
ted their  matters  to  arbitrators,  the  plaintiif  putting  up  $40  in  the  hands  of 
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the  arbitrator  selected  by  him,  as  security  for  any  award  against  him,  and 
the  other  arbitrator  agreed  to  be  responsible  to  the  extent  of  $40,  for  any 
award  against  the  other  party  ;  and  upon  an  award  in  favor  of  the  plaintiff 
of  $15,  the  arbitrator  agreeing  to  be  responsible,  paid  him  that  sum :  Held, 
that  the  arbitrators,  or  either  of  them,  were  not  liable  to  the  plaintiff  on 
the  ground  that  an  account  for  wheat  was  improperly  included  in  the  award. 
3.  Arbitration  — parol  submission  and  award,  good.  A  parol  submis- 
sion to  arbitrators  and  award  are  valid  and  binding  upon  the  parties,  as  a 
common  law  arbitration. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Akthur  a.  Smith,  Judge,  presiding. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appellant. 

Messrs.  Douglas  &  Hauvey,  for  the  appellees. 

Mr.  Justice  Scholfield  dehvered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  of 
Knox  county,  reversing  a  judgment  of  the  county  court  of  that 
county. 

The  facts  upon  which  the  judgment  in  tlie  county  court  was 
rendered  are  these :  Phelps,  the  appellant,  and  one  Nash,  sub- 
mitted certain  matters  in  dispute  between  them  to  two  persons, 
one,  Holyoke,  selected  by  Phelps,  and  the  appellee  Dolan, 
selected  by  Kash.  Before  the  matters  in  dispute  were  acted 
upon  by  the  arbitrators,  Phelps  deposited  $40  with  Holyoke,  as 
security  for  the  payment  of  any  award  which  might  be  ren- 
dered against  him ;  and  Nash  not  having  the  money  at  the 
time,  Dolan  agreed  to  pay  $40  for  him  on  any  award  which  he 
might  be  required  to  pay.  The  arbitrators  awarded  that  Nash 
should  pay  Phelps  $15.  Holyoke  then  returned  him  the  $40 
which  he  had  deposited,  and  Dolan  also  paid  him,  through 
Holyoke,  $15,  the  amount  of  the  award.  Phelps,  being  dis- 
satisfied with  the  award,  claiming  that  the  arbitrators  had 
improperly  included  an  account  in  favor  of  Nash,  for  wheat,  of 
$9,  brought  this  suit  against  the  arbitrators,  of  whom  Dolan 
alone  was  served  with  process,  and,  in  the  county  court,  recov- 
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ered  judgment  against  him  for  tliat  amount.  The  judgment 
of  the  circuit  court  reversed  that  of  the  county  court,  and 
remanded  the  cause  back  to  the  county  court. 

Even  if  an  appeal  could  properly  lie  to  this  court  from  such 
a  judgment,  we  are  unable  to  perceive  any  ground  upon  which 
the  present  judgment  should  be  reversed. 

The  judgment  of  the  county  court  was  clearly  erroneous,  and 
the  circuit  court  properly  reversed  it. 

The  parol  submission  and  the  award  were  valid  and  binding 
upon  the  parties  as  a  common  law  arbitration.  Smith  v.  Doug- 
las, 16  111.  34.  The  fact  that  the  arbitrators  held  funds  in  their 
hands  to  pay,  to  whomsoever  they  should  find  entitled,  the 
amount  of  their  award,  did  not  change  the  character  of  the 
arbitration  and  make  it  something  else.  As  to  this  fund,  they 
may  be  regarded  as  trustees,  but  the  trust  was  fully  discharged 
when  they  paid  out  the  fund  they  held,  pursuant  to  the  terms 
of  the  agreement  by  which  they  held  it ;  that  is,  in  satisfaction 
of  the  amount  they  awarded  was  due  from  the  one  party  to  the 
other. 

We  think  the  evidence  fairly  preponderates  that  the  claim  of 
Nash,  for  wheat,  was  finally  consented  by  Phelps  to  be  included 
within  the  submission,  although  he  was,  at  first,  disinclined 
thereto.  In  addition  to  the  positive  testimony  of  several  wit- 
nesses to  that  effect,  the  letter  of  Phelps  to  Holyoke,  written 
subsequently  to  the  award,  leaves  no  doubt  upon  the  point.  He 
there,  in  distinct  and  unequivocal  language,  admits  that  the 
wheat  was  included  in  the  accounts  submitted. 

Aside  from  this,  however,  the  agreement  of  Dolan  was  not 
to  pay  Phelps  whatever  Nash  was  owing  him,  but  merely  that 
"  he  would  be  responsible  for  $40,  for  Nash  to  pay  any  award 
that  might  be  made  in  favor  of  Phelps  against  Nash."  This  is 
the  language  of  Phelps  himself,  in  his  evidence.  The  award 
was  for  $15,  and  this  Dolan  has  paid.  His  agreement  goes 
no  further. 

But  the  judgment  of  the  circuit  court  was  not  a  final  judgment, 
and  no  appeal,  therefore,  could  be  prosecuted  from  it  to  this  court. 
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The  appeal  is  dismissed,  and  judgment  for  costs  in  this  court 

will  be  entered  against  appellant. 

Appeal  dismissed. 

Mr.  Justice  Ckaig,  having  been  of  counsel  in  the  case  in 
the  court  below,  took  no  part  in  its  decision. 


Louis  Weick 

V. 

George  Lander,  Administrator. 

1.  Negligence — obstructing  public  street.  Where  an  act  is  done  whicli 
is  unlawful  in  itself,  sucli  as  placing  an  obstruction  in  a  public  street  or 
highway  which  detracts  from  the  safety  of  travelers,  the  author  of  it  will 
be  held  liable  for  an  injury  resulting  from  the  act,  although  other 
causes  subsequently  arising  may  contribute  to  the  injury. 

2.  Same  —  unlawful  act.  Where  an  act  unlawful  in  itself  is  done,  from 
which  an  injury  may  reasonably  and  naturally  be  expected  to  result,  the 
injury,  when  it  occurs,  may  be  traced  back  and  visited  upon  the  original 
wrong-doer,  and  this  upon  the  principle  that  every  person  shall  be  held  lia- 
ble for  all  those  consequences  resulting  from  his  unlawful  act  which  might 
have  been  foreseen  and  expected  as  the  result. 

3.  Where  a  contractor  for  the  erection  of  a  house  in  the  city  of  Chicago 
placed  a  lot  of  brick  in  one  of  the  most  public  streets,  in  violation  of  tlie 
ordinances  of  the  city,  and  on  the  opposite  side  of  the  street  there  was  a  pile 
of  lumber,  and  owing  to  these  and  other  obstructions  it  was  diflBcult  for 
teams  to  pass  each  other  without  a  collision,  and  it  appeared  the  plaintiff 
had  two  teams  engaged  in  hauling  sand,  and  that  while  they  were  return- 
ing with  their  loads  the  plaintiffs  son,  aged  about  twelve  years,  got  upon 
the  back  part  of  the  foremost  wagon,  and  while  occupying  a  seat  with  his 
back  to  the  tail-board,  the  wagon  was  suddenly  stopped  by  a  collision  with 
an  express  wagon  at  the  place  of  the  obstruction,  and  the  driver  of  the  rear 
wagon,  watching  to  avoid  a  collision  on  his  part,  did  not  observe  the  stop- 
page of  the  front  wagon  until  he  was  very  near  it,  and  in  attempting  to  stop 
hia  wagon  the  tongue  was  elevated  and  struck  the  boy  in  the  abdomen 
inflicting  a  wound  causing  his  death  :  Held,  in  a  suit  by  the  plaintiff,  as  the 
personal  representative  of  the  deceased,  that  the  contractor  was  liable,  and 
the  injury  must  be  traced  to  the  first  wrong  —  the  obstruction  of  the  street 
by  him. 
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4.  Same  —  negligence  of  party  injured.  In  an  action  to  recover  damages 
for  causing  the  death  of  a  boy  aged  twelve  years,  through  negligence  or 
wrongful  act  of  the  defendant,  in  which  negligence  is  also  attributed  to 
the  deceased,  the  jury,  in  passing  upon  the  question  of  negligence  in  the 
latter,  should  take  into  consideration  his  age  and  experience,  as  the  law 
does  not  require  the  same  degree  of  care  and  caution  from  a  young  boy  as 
from  one  of  mature  years. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Samuel  M.  Mooee,  Judge,  presiding. 

Messrs.  Upton,  Botttell  &  Waterman,  for  the  appellant. 

Messrs.  Hervey,  Anthony  &  Galt  and  Messrs.  Brandt  & 
Hoffman,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  George  Lander,  father,  and 
administrator  of  the  estate  of  George  T.  Lander,  against  Louis 
Weick,  to  recover  damages  for  an  injury  received  by  the  son 
which  resulted  in  his  death. 

A  trial  of  the  cause  was  had  before  a  jury,  which  resulted  in 
a  verdict  of  $2,000  in  favor  of  the  plaintiff. 

The  defendant,  Weick,  brings  the  record  here  by  appeal,  and 
relies,  in  his  argument,  upon  a  reversal  of  the  judgment  upon 
the  following  grounds : 

1st.  That  the  obstruction  of  the  street  by  the  brick  pile  was 
not  the  proximate  cause  of  the  accident. 

2d.  That  the  accident  was  not  the  natural  and  probable  re- 
sult of  the  obstruction  of  the  street  by  the  brick  pile. 

3d.  That  the  deceased  was  not  in  the  exercise  of  such  a  de- 
gree of  care  as  will  entitle  the  plaintiff  to  recover. 

4th.  That  the  driver  in  whose  custody  the  boy  was,  did  not 
exercise  ordinary  care  in  allowing  the  boy  to  ride  where  he  did, 
or  in  the  management  of  his  team  at  the  time  of  the  accident. 

At  the  time  the  accident  occurred  certain  buildings  were  in 
process  of  erection  by  appellant  upon  the  west  side  of  Korth 
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Wells  street  in  Chicago,  for  the  estate  of  Walter  L.  l!^ewbury, 
deceased. 

Appellant  had  the  sole  control  of  the  mason  work  and  all  ma- 
terial to  be  used  in  the  construction  of  the  buildings.  The 
street  was  eighty  feet  wide,  the  sidewalk  on  each  side  of  the 
street  was  sixteen  feet  wide,  which  left  forty-eight  feet  for  the 
roadway. 

The  street,  although  paved,  and  a  thoroughfare  much  used, 
was  obstructed  by  a  large  pile  of  brick  extending  from  the  side- 
walk on  the  west,  east  about  thirty-three  feet.  Opposite  this, 
on  the  east  side  of  the  street,  was  a  pile  of  lumber ;  there  were 
also  lime,  sand  and  mortar  in  the  street. 

On  the  east  side  of  the  street,  nearly  opposite  the  brick  pile, 
was  a  scale  hole  eight  feet  wide,  and  twelve  feet  long,  which 
had  been  filled  to  near  the  surface  of  the  street  with  dirt  and 
brickbats. 

The  obstruction  was  so  great  that  it  was  difficult  for  teams 
to  pass  each  other ;  some  of  the  witnesses  testified  that  owing 
to  the  obstructions,  teams  were  frequently  stopped. 

The  ordinances  of  the  city  prohibited,  under  a  penalty,  the 
obstructing  of  any  street  with"  building  material  without  a  per- 
mit from  the  board  of  public  works ;  no  permit  had  been  obtained 
by  appellant. 

On  the  day  of  the  accident  the  father  of  the  deceased  had 
two  teams  hauling  sand  from  Lake  View  to  the  central  part  of 
tlie  city.  In  the  afternoon,  when  the  teamsters  started  for  sand, 
the  deceased,  a  boy  twelve  years  old,  went  with  them.  When 
they  obtained  their  loads  and  started,  the  deceased  rode  upon 
the  rear  wagon  until  within  about  a  half  mile  of  where  the 
accident  occurred ;  he  then  got  doWn  and  walked  several  blocks, 
and  then  got  upon  the  rear  part  of  the  front  wagon  and  occupied 
a  seat  formed  by  the  projection  of  the  plank  forming  the  bottom 
of  the  wagon-box  beyond  the  tail-board. 

The  deceased  sat  with  his  back  to  the  tail-board,  and  his  face 
to  the  north.  The  teams  were  going  south ;  as  the  front  sand 
team  came  near  the  pile  of  brick,  a  wagon  passed  going  north ; 
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following  this  was  an  express  wagon  ;  one  hub  of  the  express 
wagon  struck  the  hub  of  the  sand  wagon,  the  othpr  hub  struck 
the  pile  of  lumber,  while  the  west  hub  of  the  sand  wagon 
encountered  the  pile  of  brick,  and  the  team  was  suddenly  stop- 
ped. The  driver  of  the  rear  wagon  was  watching  the  wagon 
going  north,  in  order  to  avoid  a  collision,  and  did  not  notice 
that  the  front  team  had  been  stopped  until  he  was  near  it ;  he 
then  attempted  to  stop  his  team,  but  he  had  gone  too  far  ;  the 
tongue  of  his  wagon  struck  the  deceased  in  the  abdomen  and 
inflicted  a  wound,  which  in  a  few  days  caused  his  death. 

It  is  difficult  in  many  cases  to  determine  when  the  cause  of 
an  accident  is  to  be  considered  proximate,  and  when  merely 
remote. 

There  is,  however,  one  feature  in  this  case  which  will  neces- 
sarily have  an  important  bearing  in  the  determination  of  the 
liability  of  appellant.  In  obstructing  the  street  he  did  an 
unlawful  act — an  act  prohibited  by  positive  law.  An  act  of  an 
individual  done  to  a  public  street  or  highway,  if  it  detract  from 
the  safety  of  travelers,  is  a  nuisance,  and  special  damage  arising 
from  it  furnishes  ground  for  a  private  action.  Dygert  v. 
Schenck.,  23  Wend.  446. 

We  understand  the  rule  to  be,  that  where  an  act  done  is 
unlawful  in  itself,  the  wrong-doer  will  be  held  responsible, 
although  other  causes  may  have  subsequently  arisen  and  con- 
tributed in  producing  the  injury  ;  that  where  an  act  unlawful 
in  itself  is  done,  from  which  an  injury  may  reasonably  and 
naturally  be  expected  to  result,  the  injury,  when  it  occurs,  will 
be  traced  back  and  visited  upon  the  original  wrong-doer. 

This  arises  from  the  principle,  so  clearly  stated  by  Parsons  in 
his  work  on  Contracts,  vol.  2,  page  456  :  "  That  every  defend- 
ant shall  be  held  liable  for  all  those  consequences  which  might 
have  been  foreseen  and  expected  as  the  results  of  his  conduct, 
but  not  for  those  which  he  could  not  have  foreseen,  and  was 
therefore  under  no  moral  obligation  to  take  into  consideration." 

It  will  not  be  necessary  to  enter  upon  an  extended  review  of 
the  many  authorities  on  what  may  be  regarded  as  the  proxi- 
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mate  or  remote  cause  of  an  injury,  Tlie  citation  of  a  few,  lead- 
ing in  their  character,  will  be  sufficient  to  settle  the  principle 
involved  in  this  record. 

The  familiar  case  of  Scott  v.  Shepard,  2  Black.  Rep.  892, 
is  a  strong  one  illustrating  the  responsibility  of  the  first  wrong- 
doer, although  others  contributed  in  producing  the  injury. 
Shepard  threw  a  lighted  squib  into  a  market-house  where  many 
people  were  assembled ;  it  fell  on  the  standing  of  Yates,  and,  to 
prevent  injury,  it  was  thrown  across  the  market-house  and  fell 
upon  the  standing  of  Ryal,  who,  to  save  his  own  goods,  threw 
it  to  another  part  of  the  market-house,  and  in  so  throwing  it 
the  plaintiff  was  struck  in  the  face,  the  squib  exploded  and  put 
out  one  of  his  eyes.  It  was  held  that  throwing  the  squib  was 
an  unlawful  act,  and  that  whatever  mischief  followed,  the  person 
throwing  it  was  tlie  author  of  the  mischief.  All  that  was  done 
subsequent  to  the  first  throwing  was  but  a  continuation  of  the 
force  and  first  act ;  the  blame  lights  upon  the  first  thrower ;  the 
new  direction  and  new  force  flow  out  of  the  first  force. 

The  principle  announced  is,  that  whoever  does  an  unlawful 
act  is  to  be  regarded  as  the  doer  of  all  that  follows. 

In  the  case  of  Illidge  v.  Goodman,  24  English  Common  Law, 
272,  the  servant  of  the  defendant  left  a  horse  hitched  to  a  cart 
standing  in  the  street ;  a  passer-by  struck  the  horse  upon  the 
head  and  he  backed  the  cart  into  the  plaintiff's  window  and 
damaged  certain  goods.  The  defendant  was  held  liable  for  the 
damage,  although  the  backing  of  the  cart  into  the  plaintiff's 
window  was  caused  by  the  act  of  a  stranger.  The  court  said : 
"  If  a  man  choose  to  leave  a  cart  standing  in  the  street  he  must 
take  the  risk  of  any  mischief  that  may  be  done." 

In  a  later  case  of  Lynch  v.  Nurdin,  41  English  Common 
Law,  422,  where  the  servant  of  the  defendant  left  a  horse  and 
cart  on  the  street  without  any  person  to  take  care  of  them,  the 
plaintiff,  a  boy  seven  years  old,  and  other  children  were  about 
the  cart ;  in  the  absence  of  the  cartman  the  plaintiff  got  upon 
the  cart  and  another  boy  led  the  horse  on ;  in  attempting  to  get 
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out  of  the  cart  the  plaintifE  fell,  was  run  over  by  tlie  wheel  and 
his  leg  broken. 

The  defendant,  owner  of  the  cart,  was  held  liable  for  the 
injury. 

In  delivering  the  opinion,  it  was  said  by  the  court,  "  If  I  am 
guilty  of  negligence  in  leaving  any  thing  dangerous  in  a  place 
where  I  know  it  to  be  extremely  probable  that  some  other  per- 
son will  unjustifiably  set  it  in  motion  to  the  injury  of  a  third, 
and  if  that  injury  shall  be  so  brought  about,  I  presume  that  the 
sufferer  might  have  redress  by  action  against  both  or  either  of 
the  two,  but  unquestionably  against  the  first."  See  also  Greerv- 
land  v.  Choplin,  5  Exch.  243. 

The  weight  of  authority  in  the  United  States,  upon  this 
question,  is  in  harmony  with  the  doctrine  announced  in  the 
courts  of  England.  Fe7it  v.  T.  P.  (&  W.  R.  W.  Co.  59  111. 
349;  Lane  v.  Atlantic  Works,  107  Mass.  104;  Powell  v. 
Deveny,  3  Cush.  300 ;  Sheriden  v.  BrooTdyn  &  N.  P.  P.,  36 
K.  Y.  39  ;  Griggs  v.  Flekenstein,  14  Minn.  81. 

The  appellant  had  been  a  builder  in  Chicago,  for  several 
years ;  he  not  only  knew  the  obstructions  placed  in  the  street 
were  unlawful,  but  he  was  aware  of  the  fact  that  the  street, 
where  the  accident  occurred,  was  a  public  thoroughfare ;  know- 
ing these  facts,  he  must  have  known  the  direct  and  necessary 
consequence  of  the  obstruction  placed  in  the  street  would 
be  to  impede  travel,  and  accidents  \^ould  follow. 

It  is  no  answer  for  him  to  say  the  sand  team  was  stopped  by 
coming  in  collision  with  the  express  wagon ;  he  must  have 
known  that,  owing  to  the  demands  of  the  traveling  public, 
teams  would  be  compelled  to  pass  each  other  at  the  place  of  the 
obstruction,  and  in  the  proportion  to  the  obstruction  placed  in 
the  street  and  the  hindrance  to  travel,  collisions  must  follow, 
and  would  be  attended  with  accidents  serious  in  character. 

Had  it  not  been  for  the  obstruction,  the  sand  team  could  have 
passed  the  street  without  coming  in  collision  with  other  teams, 
but,  owing  to  the  obstruction,  the  space  between  the  pile  of 
brick  on  the  one  side  of  the  street  and  the  pile  of  lumber  on  the 
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otlier,  would  not  allow  two  teams  to  pass ;  the  result  was,  the 
sand  wagon  was  forced  against  the  pile  of  brick  and  stopped ; 
the  obstruction  in  the  street  caused  the  wagon  to  stop ;  the 
result  of  the  wagon  being  stopped  by  the  obstruction,  was,  the 
deceased  lost  his  life. 

It  is  true,  the  sand  wagon  contributed  to  the  injury,  but  the 
cause  must  be  traced  back  to  the  original  and  first  wrong,  the 
obstruction  of  the  street. 

We  now  come  to  the  consideration  of  appellant's  third  point : 
that  the  deceased  was  not  in  the  exercise  of  such  a  degree  of 
care  as  will  entitle  the  plaintiff  to  recover.  It  is  said,  the  seat 
occupied  by  the  deceased  was  a  dangerous  place,  and  it  was 
gross  carelessness  on  his  part  to  thus  expose  himself  to  danger. 

It  is  not  to  be  expected  that  a  boy  twelve  years  old  will  use  the 
same  degree  of  caution  and  care  as  a  person  of  mature  years,  nor 
does  the  law  require  it ;  it  was  proper  for  the  jury  in  passmg 
upon  the  negligence  of  the  deceased  to  take  into  consideration 
his  age  and  experience.  This  being  done,  his  position  could 
not  be  regarded  as  an  act  of  negligence  on  his  part.  JTerr  v. 
Forgue^  54  lU.  482 ;  Chicago  cmd  Alton  B.  B.  Co.  v.  Murray , 
62  lU.  326. 

It  is  however  urged  the  teamsters  were  guilty  of  negligence. 

The  day  of  the  accident  was  the  first  time  the  teamsters  had 
been  upon  the  street  after  the  obstructions  were  placed  upon  it. 
They  had  reason  to  suppose  the  street  would  be  clear  of  obstruc- 
tion so  they  could  pass  without  hindrance  or  difficulty.  They 
knew  nothing  of  the  obstruction  until  it  was  encountered  by 
them. 

Just  before  the  accident  occurred  the  driver  of  the  second 
team  had  his  entire  attention  taken  up  to  avoid  a  collision  with 
the  wagon  going  north  ahead  of  the  express  wagon.  It  was  his 
duty  to  use  aU  reasonable  efforts  to  avoid  coming  in  contact 
with  this  wagon.  This  he  was  doing,  and  while  in  the  discharge 
of  this  duty,  which  would  not  have  devolved  upon  him  had  the 
street  been  clear  of  the  obstructions,  he  did  not  observe  the 
team  ahead  of  him  had  stopped  until  it  was  too  late. 
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It  is,  however,  urged  lie  ought  not  to  have  permitted  the 
deceased  to  occupy  the  seat  he  did. 

At  the  place  the  boy  got  upon  the  front  wagon  the  street  was 
clear  of  all  obstruction,  and,  so  far  as  was  apparent,  he  would 
be  as  free  from  danger  in  that  position  as  he  would  on  any  other 
part  of  the  wagon.  The  deceased  was  not  directly  in  the 
charge  of  either  of  the  teamsters,  but  even  if  he  was,  we  do  not 
perceive,  under  all  the  circumstances,  that  they  failed  to  exer- 
cise a  proper  degree  of  care. 

But  if  any  negligence  is  to  be  imputed  to  the  teamsters  or 
the  deceased,  it  could  not  be  regarded  otherwise  than  slight  in 
comparison  with  that  of  appellant,  which  was  gross. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Judgment  affirmed. 


LOEENZ  FeANZ 

V. 

John  J.  Oeton  et  al. 


1.  Specific  performance  —  controlled  by  equity  of  the  case.  On  bill  to 
enforce  the  specific  performance  of  a  contract,  a  court  of  equity  will  always 
exercise  a  discretion  whether  the  relief  shall  be  granted  or  refused,  and 
that  discretion  will  be  controlled  by  the  equity  and  justice  of  the  case. 

2.  Where  a  party  purchasing  land  of  one  clothed  with  the  legal  title 
has  notice,  actual  or  constructive,  that  another  owns  it,  and  that  the  vendor 
holds  the  legal  title  as  a  security  for  money  owing  him  and  others,  he  can- 
not be  placed  in  a  better  position  than  the  vendor,  and  a  court  of  equity 
will  refuse  to  enforce  the  specific  execution  of  his  contract  of  purchase. 

3.  Notice  — possession  by  tenaiit.  The  actual  possession  of  land  by  a 
party  through  his  tenants  is  constructive  notice  of  his  rights  in  the  same, 
whether  legal  or  equitable. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  a  biU  in  equity,  filed  by  Lorenz  Franz  against  John 
J.  Orton,  Joseph  A.  Sleeper  and  Henry  K.  Whiton,  to  compel 
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the  specific  performance  of  a  contract  for  the  sale  of  the  S.  E.  qr. 
sec.  32,  T.  37,  R.  13  E.  of  the  third  principal  meridian,  in  Cook 
county,  Illinois.  John  Sheldon  was  admitted  a  party  defend- 
ant on  his  application.  The  opinion  of  the  court  contains  a 
statement  of  the  material  facts  of  the  case. 

Messrs.  J.  C.  &  J.  J.  Knickerbocker,  for  the  appellant. 

Messrs.  Holden  &  Moore,  and  Mr.  J.  J.  Orton,  for  the  ap- 
pellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  that  appellee  Sheldon  was  the  owner  of  the  quar- 
ter section  of  land  in  dispute  many  years  before  this  contro- 
versy arose ;  that  he  had  resided  on  it,  but  in  latter  years  had 
rented  it  to  tenants,  who  lived  upon  and  cultivated  it,  paying 
him  rent  therefor.  In  April,  1872,  the  land  was  rented  to  a 
farmer  and  his  son,  who  resided  on  an  adjoining  farm,  and 
they  cultivated  the  place  and  used  it  for  pasture.  In  the  year 
1870  Sheldon,  becoming  involved  in  litigation  in  regard  to 
some  mortgages  on  the  land,  and  being  unable  to  provide  him- 
self with  means  to  prosecute  the  litigation,  induced  appellee 
Orton  to  undertake,  as  attorney,  to  represent  his  rights.  He, 
whilst  rendering  these  professional  services,  advanced  some 
means.  Orton  employed  Sleeper  and  Whiton  as  attorneys  to 
assist  in  the  litigation,  and  they  advanced  money  and  rendered 
services,  for  which  they  had  not  been  paid. 

Whilst  the  litigation  was  pending,  Sheldon  incumbered  the 
land,  and  when  the  litigation  was  ended  these  attorneys  found 
the  land  thus  incumbered.  It  was  then  arranged  that  the  land 
should  be  conveyed  to  Orton,  who  should  pay  off  the  incum- 
brances, and  hold  the  land  as  security  for  his  advances,  etc. 
This  was  done  with  the  understanding  that  Sheldon  should,  in 
a  short  time,  sell  the  land  to  pay  all  advances  and  fees,  and 
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save  the  balance  to  himself.  It  was  expected  thus  to  save 
something  for  Sheldon  and  his  family. 

Sheldon,  it  seems,  had  made  several  unsuccessful  attempts  to 
sell  the  land  to  appellant,  but  they  were  unable  to  agree  upon 
the  price.  When  these  efforts  were  made  the  title  was  in  fact 
in  the  name  of  Orton,  who  had  purchased  the  land  under  exe- 
cution against  Sheldon,  and  also  a  tax  title  on  the  land.  Osborn 
was  anxious  to  get  his  money,  but  was  willing  that  the  land 
should  be  sold  for  its  value,  and  that  Sheldon  should  have  any 
surplus  over  the  amount  he  held  in  the  land.  Hence  they,  in 
the  winter  of  1872,  offered  to  sell  to  appellant,  with  the  result 
stated. 

Osborn  being  unwilling  to  give  further  time,  Orton  was 
induced  to  advance  the  money,  and  take  up  Osbom's  title,  with 
the  understanding  as  before  stated.  Sheldon  seems  to  have 
regarded  the  land  as  worth  $100  per  acre ;  but  appellant  only 
offered  $42  per  acre.  On  the  30th  day  of  April,  1872,  Orton, 
having  come  to  Chicago  from  Milwaukee,  where  he  resided, 
and  being  anxious  to  obtain  his  money  by  a  sale  of  the  land, 
was  directed  to  appellant  as  a  probable  purchaser,  and  having 
found  him,  they  met  at  the  office  of  Sleeper  &  Whiton,  and 
after  some  negotiation  Orton  agreed  to  sell  the  land  to  appellant 
for  $7,000,  of  which  $50  was  paid  at  the  time,  $3,950  was  to 
be  paid  as  soon  as  a  deed  should  be  tendered  and  the  abstract 
of  title  was  found  to  be  satisfactory,  and  by  the  lOtli  of  May, 
1872,  at  the  farthest,  and  the  balance  to  be  paid  in  one  and 
two  years  in  equal  installments,  with  eight  per  cent  interest,  to 
be  secured  by  mortgage  or  trust  deed  on  the  premises.  Orton 
gave  to  appellant  a  written  receipt  specifying  the  terms  of  the  sale. 

Orton  testified  that  he  expected  to  have  had  Sheldon  meet 
with  them,  but  he  was  unable  to  find  him.  He  also  testified  that 
he  informed  appellant  that  the  carrying  out  the  trade  must 
depend  upon  the  approval  of  Sheldon.  Tliis,  appellant  denies. 
That  appellant  represented  to  him  that  Sheldon  would  be  satis- 
fied, as  he  had  offered  the  land  to  him  at  $44  per  acre,  and  this 
is  also  denied  by  appellant.     He  testified  that  he  asked  Orton 
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whether  Sheldon  had  any  claim  to  the  land,  and  that  Orton 
told  him  he  had  not,  and  this  is  denied  by  Orton.  He  claims 
that  appellant  made  mitrue  representations  in  reference  to  the 
quality  of  the  land,  but  this  he  denies. 

Sheldon,  it  seems,  did  not  learn  of  this  sale  until  some  time 
afterwards,  and  refused  to  ratify  it.  and  subsequently,  about 
the  first  of  September,  1872,  tendered  back  the  |50  paid  to 
Orton,  with  interest  on  the  same,  but  it  was  refused.  Some 
three  or  four  days  after  the  agreement  with  Orton,  appellant 
went  out  to  see  the  farm,  and  found  Sheldon's  tenants  in  pos- 
session, and  on  liis  return  to  the  city  he  placed  his  receipt  on 
record.  Some  time  in  the  following  winter  appellant  took 
possession  of  the  land  without  the  consent  of  either  of  appellees, 
and  before  the  expiration  of  the  lease  held  by  Sheldon's  tenants. 

He  subsequently  filed  this  bill,  asking  for  a  specific  perform- 
ance of  the  agreement.  The  bill  was  filed  against  Orton  and 
Sleeper  &  Wliiton.  But  Sheldon  petitioned  the  court  to  be 
permitted  to  come  in  as  a  party  and  defend  the  suit.  This  the 
court  very  properly  allowed,  and  Sheldon  filed  an  answer,  set- 
ting up  all  of  the  facts  relied  upon  as  a  defense.  A  hearing 
was  had,  when  the  couii;  below  refused  the  relief,  and  dis- 
missed the  bill.  Complainant  brings  the  case  to  this  court 
on  appeal,  and  asks  a  reversal  on  the  ground  that  the  evidence 
shows  that  the  relief  should  have  been  granted. 

We  find  this  record  is  very  voluminous,  containing  a  large 
amount  of  testimony  having  no  bearing  on  the  issues  involved. 
But  we  have  examined  it  with  care  and  shall  proceed  to  an- 
nounce the  conclusions  it  has  induced  us  to  reach.  From  the 
testimony  it  is  apparent  that  Orton  was  clothed  with  the  evi- 
dence of  title  to  the  premises.  But,  all  of  the  evidence  consid- 
ered, we  are  clearly  of  the  opinion  that  Orton  only  held  the  land 
as  security  for  the  advances  made  by  him  and  by  Sleeper  & 
"Whiton ;  that  Sheldon  had  the  equitable  right  to  the  land,  sub- 
ject to  the  incumbrances.  And  as  he  was  in  possession  of  the 
land,  appellant  is  chargeable  with  notice  of  all  his  rights  when 
he  purchased. 
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There  is  no  controversy  that  Orton  held  the  evidence  of  legal 
title  to  the  land.  There  was  a  regular  chain  of  title  from  the 
government  to  him,  and  a  purchaser  from  him  without  notice, 
or  not  chargeable  with  notice,  would  have  acquired  the  title 
freed  from  latent  equities.  This  is  the  well-recognized  rule  in 
all  courts.  But  the  doctrine  is  equally  firmly  established  that 
a  purchaser  taking  with  knowledge  of  such  equities,  or  under 
circumstances  and  knowledge  of  facts  that  would  put  a  pru- 
dent man  on  inquiry  were  he  to  be  liable  to  suffer  loss  if  the 
facts  were  not  discovered,  are  held  to  charge  him  with  notice, 
and  he  takes  subject  to  such  equities.  The  reports  of  our  court 
and  those  of  the  British  and  of  the  various  courts  of  the  States 
of  the  Union  are  full  of  adjudged  cases  announcing  these  rules. 
They  are  so  familiar  to  the  entire  profession  that  it  is  deemed 
entirely  useless  to  refer  to  them. 

It  is,  however,  urged  that  evidence  of  Sheldon's  equities  is 
not  in  writing,  but  exists  only  in  parol.  This  is  true,  but  on  a 
bill  to  enforce  a  specific  performance  a  court  of  equity  will 
always  exercise  a  discretion  whether  the  relief  shall  be  granted 
or  refused,  and  that  discretion  will  be  controlled  by  the  equity 
and  justice  of  the  case.  A  performance  will  not  be  decreed 
where  it  will  work  hardship  or  injustice.  A  party  asking 
equity  must  do  equity.  If  appellant  knew  that  Sheldon,  in 
equity,  owned  the  land  and  Orton  only  held  it  as  security  for 
the  money  owing  him,  and  it  was  in  the  nature  of  a  mortgage, 
he  could  not,  in  equity,  be  placed  in  a  better  position  than  Orton, 
and  it  would  be  unjust  to  compel  a  performance  of  the  agree- 
ment. And  parol  evidence  is  admissible  to  prove  the  defense 
and  prevent  the  decree  for  a  performance  of  the  agreement. 
This  forms  an  exception  to  the  general  rule. 

That  he  was  informed  that  Sheldon  had  a  claim  to  the  land 
we  think  does  not  admit  of  a  doubt.  Sheldon  and  Osborn  had, 
a  few  months  previous  to  his  purchase,  offered  to  sell  the  land 
to  him,  but  they  failed  to  agree  upon  the  price.  Sheldon  testi- 
fies that  he  then  apprised  appellant  of  his  interest  in  the  land. 
And  as  an  evidence  that  he  knew  of  the  claim  he  testified  on 
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the  hearing  that  at  the  time  the  agreement  was  entered  into 
he  asked  Orton  if  the  land  was  free  from  claim  by  Sheldon. 
If  not  apprised  that  he  had  such  a  claim  why  ask  the  question  ? 
This  simple  question  sheds  floods  of  light  on  this  question  of 
notice.  Having  had  the  notice,  it  was  his  duty  to  have  made 
inquiry  of  Sheldon  as  the  true  and  proper  source  of  information, 
and  failing  to  do  so  he  must  abide  the  effects  of  the  false  infor- 
mation, if  he  in  fact  received  such,  as  he  says  he  did,  which  may 
be  reasonably  doubted.  He  failed  to  trace  his  information  to 
its  source  and  must  abide  by  the  effects  of  his  negligence. 

But  even  if  he  did  not  have  actual  notice  he  had  constructive 
notice.  The  premises  he  was  purchasing  were  in  the  open  and 
visible  possession  of  the  tenants  of  Sheldon,  and  had  he  applied 
to  them,  as  he  did  a  few  days  later,  he  could  then  have  learned, 
as  he  afterwards  did,  that  they  were  in  under  a  lease  from 
Sheldon,  and  having  learned  that,  he  would  only  have  been 
required  to  see  Sheldon  and  have  learned  the  claim  he  held  on 
the  land.  This  possession  by  Sheldon,  then,  charged  him  with 
notice  of  all  of  his  rights,  whether  legal  or  equitable  ;  and  such 
knowledge  is  as  effectual  as  though  the  contract  had  been 
reduced  to  writing  and  placed  upon  record.  This  has  been  the 
doctrine  of  this  court  for  a  long  period  of  time  and  announced 
in  numerous  decisions.  McConnell  v.  Heed,  4  Scam.  117 ; 
Doyle  V.  Teas,  ib.  202 ;  Powell  v.  Jefries,  ib.  387  ;  liupert 
V.  Marks,  15  111.  540 ;  Pittman  v.  Gaty,  5  Gilm.  186 ;  Keys 
V.  Test,  33  111.  316 ;  Truesdale  v.  Ford,  37  ib.  210  ;  Reeves  v. 
Ayers,  38  ib.  418 ;  De  Wolf  v.  Pratt,  42  ib.  198,  and  Warren 
V.  Richmond,  53  ib.  52.  These  cases  announce  the  rule  in 
various  forms  and  under  different  circumstances. 

In  this  view  of  the  case  it  is  not  necessary  to  review  the  evi- 
dence critically  to  determine  whether  credit  should  be  given  to 
appellant  or  to  Orton  in  their  very  conflicting  testimony ;  or 
whether  Whiton  corroborates  either  in  his  rather  indefinite 
testimony.  We  regard  the  evidence  as  ample  to  prove  that 
Sheldon  held  the  equitable  title  to  the  land,  subject  to  the  pay- 
ment of  the  claims  of  Orton  and  Sleeper  and  Whiton  ;  that 
14 — 75th  III. 
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appellant  was  fullj  apprised  of  the  nature  and  extent  of  his 
claim,  or  if  not,  that  he  was  chargeable  with  notice  thereof,  and 
hence  purchased  subject  to  that  claim,  and  has  failed  to  show 
that  he  has  a  right  to  have  his  agreement  with  Orton  specifi- 
cally performed,  and  that  there  is  no  error  in  this  regard.  The 
decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


The  Chicago  and  North- Western  Eailway  Co. 

v. 
Feancis  Donahue. 

1.  Negligence  —  Udbility  of  railway  company  to  an  employee  for  an  in- 
jury resulting  from.  It  is  tlie  duty  of  railroad  companies  to  their  employees 
to  furnish  a  sufficient  number  of  hands  to  operate  their  trains  with  safety. 
But  where  an  employee,  whose  duty  it  was  to  turn  switches,  couple  cars  and 
give  signals,  was  run  over  and  injured  by  the  backing  of  a  train  on  the  pri- 
vate grounds  of  the  company,  while  he  was  engaged  in  his  duty,  it  was 
held  that  the  company  was  not  guilty  of  negligence  or  liable  to  the  servant 
in  not  providing  rules  whereby  a  watchman  should  have  been  kept  on  the 
rear  end  of  the  train  that  produced  the  injury,  the  proof  showing  there  was 
a  watch  or  lookout  kept  from  the  engine. 

2.  Same  —  servants  presumed  to  contract  with  reference  to  the  hazards  of 
their  employment.  Employees  of  a  rail  way  company  are  presumed  to  con- 
tract with  reference  to  the  hazards  incident  to  the  service.  It  is  not  the 
duty  of  such  a  company  to  place  one  employee  on  the  lookout  to  warn 
others  of  approaching  danger.  It  is  their  duty,  without  warning,  to  observe 
due  care,  and  this  is  a  part  of  their  undertaking,  and  any  omission  is  at 
their  peril. 

3.  If  a  servant  of  a  railway  company  remains  in  the  employment  of  the 
company,  when  he  knows  the  performance  of  the  duties  .required  of  him 
will  expose  him  to  danger  from  the  want  of  a  watchman  on  the  rear  car  of 
trains  in  the  yard  where  he  is  engaged  in  making  up  trains,  etc.,  or  for  the 
want  of  a  sufficient  number  of  hands  to  operate  trains,  it  will  be  presumed 
he  voluntarily  aspumed  the  risk,  and  waived  whatever,  if  any,  obligation 
rested  on  the  company  in  that  respect,  and  if  injury  ensues,  he  must  be  held 
to  be  without  a  remedy. 

4.  Same  —  servan  t  injured  must  not  he  guilty  of  negligence.  No  principle 
of  law  is  better  settled  than  that  a  party  must  observe  ordinary  care  for  his 
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personal  safety  in  any  employment,  and  if,  for  want  of  such  care,  he  suffers 
an  injury,  no  recovery  can  be  had,  and  the  degree  of  care  to  be  observed 
must  always  be  in  proportion  to  the  hazards  of  the  service  in  which  he  is 
engaged. 

5.  Same  — plaintiff's  negligence  does  not  always  excuse  liability  for  injury. 
Where  the  plaintiff  is  guilty  of  negligence  and  is  injured,  to  defeat  a  re- 
covery it  must  nevertheless  appear  that  the  defendant  used  all  reasonable 
care  to  avoid  the  injury.  The  fact  that  a  party  has  been  guilty  of  negli- 
gence does  not  authorize  another  to  inflict  a  willful  inj  ury  or  to  omit  all 
reasonable  precautions  to  avoid  it. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Francis  Donahue, 
by  his  next  friend  James  Donahue,  against  the  Chicago  and 
North-Western  Railway  Company,  to  recover  for  a  personal 
injury  received  while  in  the  defendant's  employ,  on  the  ground 
of  alleged  negligence.  The  facts  appear  in  the  opinion.  The 
jury  found  for  the  plaintiff  and  assessed  his  damages  at  $8,000. 
The  plaintiff  remitted  $3,000  and  the  court,  overruling  motions 
for  a  new  trial  and  in  arrest  of  judgment,  rendered  judgment 
in  favor  of  the  plaintiff  for  $5,000  and  costs  of  suit,  to  reverse 
which  the  defendant  appealed. 


I 


Mr.  B.  C.  Cook,  for  the  appellant. 

Messrs.  Mooee  &  Catjlfield,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 


Plaintiff  was  employed  as  a  switchman  in  the  yards  of  the 
company,  at  Chicago,  and  while  in  that  service  was  struck  by  a 
moving  car,  by  which  he  was  seriously  and  permanently  injured. 
One  ground  of  liability  set  forth  in  the  declaration,  viz. :  that 
the  locomotive  attached  to  the  train  was  out  of  repair  and  not 
manageable,  has  not  been  insisted  on  in  this  court,  the  jury  by 
a  special  verdict  having  found  it  was  in  good  repair  and  ordi- 
narily manageable.  It  is  sought,  however,  to  maintain  the 
judgment  on  the  other  ground  of  negligence  charged,  that  de- 
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f  endant  neglected  to  provide  rules  whereby  it  would  have  been 
the  duty  of  certain  servants  to  keep  a  lookout  from  the  car  or 
locomotive  to  warn  plaintiff  of  the  approach  of  the  engine  and 
cars,  and  that  it  in  fact  kept  no  watch  or  lookout  from  the  car 
in  the  direction  in  which  the  engine  was  moving.  The  accident 
occurred  on  private  grounds  of  the  company,  where  there  are  a 
number  of  tracks  used  for  making  up  trains,  and  where  trains 
are  almost  constantly  moving  in  either  direction.  It  was  his 
duty  to  turn  the  switches,  couple  cars  and  give  signals.  Each 
engineer  had  his  own  switchman.  When  plaintiff  was  struck 
he  was  walking  backwards  and  giving  signals  to  his  engineer. 
He  had  just  stepped  upon  another  track,  when  the  rear  car  of  a 
train  which  was  being  pushed  from  an  opposite  direction  came 
upon  him. 

'No  principle  of  law  is  better  settled  than  that  a  party  must 
observe  ordinary  care  for  his  personal  safety  in  any  employment, 
and  if,  for  want  of  such  care,  he  suffers  an  injury,  no  recovery 
can  be  had.  The  degree  of  care  to  be  observed  must  always  be 
in  proportion  to  the  hazards  of  the  service  in  which  he  is 
engaged.  Where  plaintiff  is  guilty  of  negligence,  to  defeat  a 
recovery  it  must  nevertheless  appear  that  defendant  used  all 
reasonable  care  to  avoid  the  injury.  The  fact  that  a  party  has 
been  guilty  of  negligence  does  not  authorize  another  to  inflict 
a  willful  injury,  or  to  omit  all  reasonable  precautions  to  avoid  it. 

Whether  plaintiff,  in  this  case,  observed  due  care  for  his  per- 
sonal safety  is  one  of  the  controverted  facts.  According  to  his 
own  testimony,  it  was  not  necessary,  in  the  performance  of  his 
duty,  that  he  should  step  upon  the  track  where  he  received  the 
injury.  There  was  room  enough  elsewhere.  It  is  urged,  in  his 
behalf,  his  mind  was  so  absorbed  he  did  not  notice  he  was 
stepping  into  danger.  That  is  no  valid  excuse.  He  was  in  a 
place  where  danger  was  imminent,  and  it  was  his  duty  to  keep 
a  constant  watch  for  his  personal  safety.  It  will  avail  him 
nothing  that  he  was  not  thinking  of  danger.  He  was  in  a 
position  that  if  he  omitted  any  reasonable  care  for  his  security, 
it  was  at  his  peril.    There  was  safe  ground  upon  which  he  could 
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stand,  and  he  ought  to  have  occupied  it.  On  this  branch  of  the 
case  the  court  instructed,  that  if  defendant  was  guilty  of  greater 
negligence  than  plaintiff,  still  a  recovery  might  be  had.  This 
is  not  the  law,  and  the  instruction  was  highly  calculated  to  mis- 
lead. The  doctrine  of  the  comparative  negligence  of  the  par- 
ties has  been  so  often  declared  by  this  court,  that  it  is  not 
necessary  to  restate  it.  It  is  sufficient  to  refer  to  a  few  of  our 
former  decisions  on  this  subject.  C.  <&  W.  W.  Ry.  Co.  v. 
Sweeney,  52  111.  325  ;  C.  B.  <&  Q.  R.  R.  Co.  v.  Van  Patten,  64 
111.  510. 

The  evidence  shows  a  watch  or  lookout  was  kept  from  the 
engine,  but  none  from  the  rear  car.  By  a  special  verdict,  the 
jury  found  the  train  had  on  it  the  usual  number  of  hands,  and 
that  no  one  of  the  persons  in  charge  was  guilty  of  negligence  in 
the  discharge  of  his  particular  duty.  Hence  the  principal  ques- 
tion in  the  case  is,  whether  the  company  was  guilty  of  negli- 
gence in  not  providing  rules  whereby  a  watchman  should  have 
been  kept  on  the  rear  end  of  the  train  that  produced  the 
injury. 

Whatever  might  be  the  duty  of  the  company  in  this  regard,  so 
far  as  the  public  are  concerned,  where  its  track  crosses  a  public 
highway,  we  are  not  prepared  to  hold  it  is  under  any  such  obli- 
gation to  its  own  employees  operating  trains  on  its  own  private 
grounds.  They  are  presumed  to  contract  against  the  hazards 
incident  to  the  service,  and  we  do  not  understand  it  is  the  duty 
of  the  company  to  place  one  employee  on  the  lookout  to  warn 
others  of  approaching  danger,  and  that  it  is  necessary  for  them 
to  observe  due  care.  It  is  their  duty,  without  warning,  to 
observe  such  care.  This  is  a  part  of  their  undertaking,  and  any 
omission  is  at  their  peril. 

The  evidence  abundantly  shows  plaintiff  knew  the  condition 
of  affairs  in  the  yards  before  he  engaged  in  the  service  of  the 
company.  He  had  been  there  long  enough  to  become  familiar 
with  all  the  dangers  to  which  he  was  exposed,  and  it  must  be  pre- 
sumed he  contracted  with  reference  to  them,  taking  upon  him- 
self all  responsibihty.     Moss  et  al.  v.  Johnson,  22  111.  633. 
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It  may  be  assumed  as  sound  law,  it  is  the  duty  of  railroad 
companies  to  furnish  a  sufficient  number  of  hands  to  operate 
their  trains  with  safety.  But  there  is  no  complaint  in  this  case 
there  were  not  enough  hands  on  the  train  to  operate  it  with 
entire  safety.  It  is  insisted,  however,  there  should  have  been 
another  servant  on  the  train,  whose  duty  it  should  be  to  warn 
plaintiff,  and  all  others  engaged  in  like  service  with  him,  of  the 
approach  of  such  danger  as  produced  the  injury  to  him.  The 
company  was  under  no  such  obligation.  On  entering  the  ser- 
vice all  employees  impliedly  undertake  to  observe  all  proper 
care  for  their  own  personal  safety  without  any  warning  as 
against  the  ordinary  perils  of  their  employment.  Plaintiff 
knew,  before  he  entered  upon  his  employment,  there  was  no 
person  kept  to  perform  any  such  duties.  Prior  to  his  injury 
he  had  been  there  five  or  six  weeks,  perhaps  longer.  It  was 
time  enough  for  him  to  ascertain  whether  he  was  willing  longer 
to  assume  the  risks  incident  to  his  employment,  or  whether  it 
were  safe  to  do  so.  If  he  became  satisfied  it  was  dangerous 
without  a  watchman,  it  was  his  privilege  to  abandon  the  service. 
The  law  is  well  settled,  if  he  remained  in  the  employment  of 
the  company  when  he  knew  the  performance  of  the  duties  re- 
quired of  him  would  expose  him  to  danger  on  account  of  the 
want  of  a  watchman  on  the  rear  car,  or  for  want  of  a  sufficient 
number  of  hands  to  operate  the  train,  it  will  be  presumed  he 
voluntarily  assumed  the  risk,  and  waived  whatever,  if  any,  obli- 
gation rested  on  the  company  in  that  respect,  and  if  injury 
ensued  he  must  be  held  to  be  without  remedy.  III.  Cen.  R. 
R.  Co.  V.  Cox,  21  111.  20 ;  Mad  River  &  Lake  Erie  R.  R. 
V.  Barler,  5  Ohio  St.  541 ;  WrigU  v.  N.  Y.  Cen.  R.  R.,  25 
N.  Y.  562 ;  Shear,  and  Eed.  on  :N'eg.  sec.  94. 

All  instructions  in  conflict  with  the  views  expressed  in  this 
opinion  may  be  regarded  as  having  been  improperly  given. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  Bowden 

V. 
RiCHAED    BoWDEN. 

1.  Debt — form  of  judgment.  On  the  trial  of  an  action  of  debt  by  the 
court  without  a  jury,  the  court  found  for  the  plaintiff,  assessed  his  damages, 
and  rendered  judgment  for  damages  only.  No  objection  was  made  to  the 
form  of  the  judgment  in  the  court,  below  :  Held,  in  view  of  the  recent  leg- 
islation on  kindred  topics,  that  the  judgment  would  not  be  reversed  for 
such  a  technical  error. 

2.  Practice  in  Supreme  Court  —  question  not  raised  below.  This  court 
will  not  reverse  for  a  mere  technical  error  in  the  court  below,  not  affecting 
in  any  degree  the  merits,  unless  the  attention  of  the  court  below  is  called 
to  it  by  motion  for  a  new  trial,  in  arrest  of  judgment,  or  by  some  other 
appropriate  motion. 

Writ  of  Error  to  the  Circuit  Court  of  Jo  Daviess  county ; 
the  Hon.  William  Brown,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Richard  Bowden,upon 
a  promissory  note.     The  opinion  states  the  facts  involved. 

Mr.  M.  Y.  Johnson,  and  Mr.  J.  W.  Luke,  for  the  plaintiff  in 
error. 

Mr.  Davtd  Sheean,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  debt,  in  the  Jo  Daviess  circuit  court,  on  a  promissory 
note,  with  the  common  counts,  brought  by  Richard  Bowden 
against  William  Bowden.  The  plea  was  nil  debet^  and  tried  by 
the  court  without  a  jury. 

The  court  heard  the  case  and  found  for  the  plaintiff,  assessing 
the  damages  at  two  thousand  and  thirty-two  dollars  and  forty 
three  cents,  and  rendered  judgment  accordingly.  The  defend- 
ant brings  the  record  here  by  writ  of  error,  assigning  as  error  a 
judgment  in  damages,  when  the  action  was  debt. 
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The  only  evidence  before  the  court  was  the  note  sued  on. 
Nothing  was  claimed  on  the  common  counts. 

It  has  been  often  decided  by  this  court  that  when  the  action 
is  debt  and  the  judgment  is  in  damages,  it  is  erroneous,  and 
judgments  have  been  reversed  for  this  cause,  without  consider- 
ing the  effect  of  sec.  56  of  the  Practice  Act. 

There  was  no  exception  taken  to  the  finding  by  the  court, 
nor  to  tiie  entry  of  the  judgment.  Had  there  been,  it  is  quite 
certain  the  error  complained  of  would  not  have  occurred.  The 
amount  found  due  was  precisely  the  amount  of  the  note  and 
accrued  interest,  so  that  no  injustice  has  been  done. 

ISTotwithstanding  the  repeated  rulings  of  this  court  on  this 
question,  as  no  rule  of  property  has  been  established  by  them, 
but  of  practice  only,  we  are  much  inclined  to  hold  such  an 
objection  to  be  merely  technical,  and  as  not  affecting,  in  any 
degree,  the  merits  of  the  case.  If  a  party  will  be  silent  on  the 
occurrence  of  such  a  mistake,  one  that  would  be  corrected  on 
the  instant  should  the  attention  of  the  court  be  called  to  it,  one 
that  in  nowise  affects  the  merits  of  the  controversy,  he  ought 
to  be  foreclosed  of  his  right  to  assign  it  for  error  on  an  appeal 
to  this  court.  Justice  between  the  parties  is  the  great  desidera- 
tum, and  it  is  for  this  that  courts  are  organized.  In  reflecting 
upon  prior  adjudications  of  this  court  on  this  subject,  we  are 
compelled  to  believe  justice  has  more  than  once  been  sacrificed 
to  mere  form,  and  after  more  thorough  deliberation,  and  in  view 
of  the  course  of  our  legislation  upon  kindred  topics,  we  have 
arrived  at  the  conclusion  that  for  mere  technical  errors  like  this 
we  will  not  reverse,  unless, by  some  motion,  for  a  new  trial,  or  in 
arrest  of  judgment,  or  by  some  other  proper  motion,  the  ques- 
tion shall  be  raised  in  the  court  below.  The  judgment  is 
affirmed. 

Judgment  affirmed. 
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The  Cincinnati,  La  Fayette  &  Chicago  Railroad  Co. 

V. 

The  Danville  &  Vincennes  Railway  Co. 

1.  Corporation  —  wlien  de  facto.  Where  there  was  a  law  author- 
izing the  formation  of  railroad  companies,  under  which  articles  of  associa- 
tion were  prepared  and  filed  with  the  Secretary  of  State,  who  issued  the 
certificate  provided  for,  and  there  was  an  user  of  the  franchise  purporting 
to  be  invested  with  the  association,  and  the  road  was  built  and  used  under 
this  authority :  Jleld,  that  the  association  became  a  de  facto  corporation, 
and  neither  the  eligibility  of  the  directors  nor  the  rightfulness  of  the  exist- 
ence of  the  corporation  could  be  questioned  collaterally  in  a  suit  by  the 
company, 

2.  Injunction  —  to  prevent  taking  possession  under  fraudulent  legal 
-proceedings.  Where  one  railroad  company  instituted  proceedings  to  con- 
demn and  take  for  its  road  the  road  and  track  of  another  de  facto  railroad 
company,  but  concealed  the  object  and  purpose,  and  gave  the  latter  com- 
pany no  notice,  and  the  whole  proceeding  showed  it  was  but  the  carrying 
out  of  a  scheme  for  the  fraudulent  and  inequitable  purpose  of  getting 
possession  of  such  company's  right  of  way  and  road  without  making  com- 
pensation :  Held,  that  a  court  of  equity  would  restrain  the  taking  of  pos- 
session under  such  fraudulent  proceedings. 

3.  Right  of  way — description  of  property  in  proceedings.  One  railway 
company  cannot  condemn  the  right  of  way  of  another  de  facto  company 
which  is  in  the  undisputed  and  quiet  possession  of  its  road,  and  operating 
its  trains  over  the  same,  for  even  a  qualified  or  conjoint  use,  without 
describing  it  in  the  petition  as  such  right  of  way,  and  alleging  inability  to 
agree  as  to  compensation.  The  describing  of  the  tracts  of  land  simply  over 
which  such  prior  way  is  located,  making  no  reference  to  the  other  road  or 
company,  will  not  authorize  the  condemnation  of  such  prior  right  of  way. 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the  Hon. 
Chaeles  H.  Wood,  Judge,  presiding. 

This  was  a  bill  for  an  injunction,  filed  by  the  appellant 
against  the  appellee,  to  restrain  the  latter  taking  possession  of 
the  railroad  and  right  of  way  of  the  complainant  under  certain 
fraudulent  proceedings  for  the  condemnation  of  the  same. 

Messrs.  Ingeesoll,  Puterbaugh  Bkos.  &  McCune,  for  the 
appellant. 

15 — T5th  III. 
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Mr.  Henet  Crawford,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

In  the  year  1871,  certain  persons,  purporting  to  be  twenty-five 
in  number,  proceeded  to  organize  themselves,  under  the  general 
railroad  law  of  1849,  into  the  appellant  corporation,  for  the 
purpose  of  supplying  a  portion  in  this  State  of  what  was  neces- 
sary to  constitute  a  complete  line  of  railway  between  the  cities 
of  Cincinnati,  Ohio,  and  Chicago,  in  this  State.  The  amount 
of  stock  was  fixed,  was  subscribed,  and  paid ;  directors  were 
elected,  articles  of  association  prepared,  subscribed,  certified  and 
filed  with  the  Secretary  of  State,  and  the  usual  certificate  given 
by  that  ofiicer. 

The  portion  of  the  line  to  be  constructed  was  from  a  point 
on  the  line  between  this  State  and  Indiana,  about  three  miles 
south-east  of  Sheldon,  in  Iroquois  county,  thence  running  north- 
easterly through  that  county  and  a  portion  of  Kankakee  county 
to  the  village  of  St.  Anne. 

Appellant  did  not  assume  to  exercise  the  right  of  eminent 
domain,  but  obtained  the  right  of  way,  so  far  as  it  was  obtained, 
by  purchase  or  contract.  It  located  its  road  between  the  points 
stated,  and,  by  about  the  middle  of  December,  1871,  had  it 
constructed,  so  that  about  the  1st  of  May,  1872,  the  through 
line,  including  the  portion  in  question,  was  opened  for  public 
use  as  a  railroad,  and  appellant  has  not  only  been  in  the  exer- 
cise of  its  functions  and  franchises  as  a  railroad  corporation, 
but  the  same  has  been  open,  public,  and  notorious.  In  ]^o- 
vember,  1872,  this  company  re-organized  under  the  general 
railroad  act  of  this  State,  which  went  into  force  March  1,  1872. 

It  appears  also  that  about  the  13th  of  Kovember,  1872,  the 
appellee  was  organized  under  the  last-mentioned  act,  as  a  rail- 
road corporation,  to  construct  a  road,  in  part  at  least,  upon  a 
route  similar  to  that  of  appellant.  On  the  .22d  of  November, 
1872,  appellee,  having  caused  a  survey  of  its  line  and  a  plat  to 
be  made,  presented  a  petition  to  the  county  court  of  Iroquois 
county  for  the  purpose,  ostensibly,  of  condemning  land  through 
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that  county  for  its  right  of  way.  JS^umerous  tracts  and  parcels 
are  described  and  the  names  of  owners  or  pretended  owners 
given.  Appellant  is  not  named  or  described  in  the  petition. 
ll^Tor  was  any  notice  to  appellant  given  or  contemplated.  Such 
proceedings  were  had  upon  this  petition,  that  a  jury  was  sum- 
moned to  ascertain  the  compensation.  About  this  time,  appel- 
lant discovered  that  although  it  was  in  the  actual  possession  and 
use  of  the  right  of  way,  before  mentioned,  as  a  common  carrier, 
and  this  fact  must  have  been  known  to  the  agents  and  attorneys 
of  appellee,  yet  the  land  which  appellee  was  about  to  have  con- 
demned was,  in  fact,  the  very  right  of  way  of  which  appellant 
was  in  the  actual  and  open  possession  for  public  purposes,  and 
to  this  circumstance  there  was  not  the  remotest  allusion  in 
appellee's  petition.  It  appearing  that  there  was  no  necessity  or 
even  plausible  excuse  for  thus  interfering  with  appellant's  right 
of  way,  then,  in  view  of  the  circumstance  of  appellant's  open 
and  notorious  possession  of  it,  and  the  studious  exclusion  of  all 
these  facts  from  appellee's  petition,  and  the  failure  to  make 
appellant  a  party,  with  notice,  the  inference  is  irresistible,  that 
this  proceeding  in  the  county  court  was  designed  for  the  fraudu- 
lent purpose  of  surreptitiously  gaining  possession  of  appellant's 
right  of  way.  The  actors  in  the  formation  of  the  scheme,  as 
would  seem  from  their  positions  in  argument  on  this  appeal, 
reasoned  in  this  wise  :  "  IS'ow,  there  are  defects  in  the  organiza- 
tion of  the  Cincinnati,  La  Fayette  &  Chicago  Railroad  Com- 
pany ;  they  have  made  a  slip  in  some  particulars,  and  if  we  can 
so  manage  as  to  get  a  condemnation  proceeding  through  the 
court  without  notice  to  that  company,  and  thereby  get  into  pos- 
session, we  can  then  assail  their  organization,  convince  the  court 
that  they  can  have  no  standing  in  court  on  account  of  those 
defects,  and  thus  keep  that  possession,  no  matter  how  acquired." 
That  is  the  very  argument  they  urge  here  to  sustain  the  decree 
of  the  court  below  dismissing  appellant's  bill  to  restrain  them 
from  thus  obtaining  possession,  on  the  ground  of  fraud  and 
want  of  jurisdiction  in  the  proceedings  to  condemn.  It  is 
apparent  from  the  face  of  those  proceedings,  when  considered 
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witli  the  surrounding  circumstances,  tliat  the  former,  though 
ostensibly  for  the  ordinary  purpose  of  condemning  land  not 
appropriated  to  railroad  uses,  for  appellee's  right  of  way,  were, 
in  reality,  but  in  the  execution  of  a  scheme  devised  for  the 
fraudulent  and  inequitable  purpose  of  getting  possession  of 
appellant's  right  of  way  without  making  compensation,  and 
then,  to  seize  upon  alleged  defects  in  appellant's  organization, 
as  a  means  of  retaining  it  against  justice  and  right.  The 
morality  of  the  act  is  supported  by  the  same  reasoning  which 
would  be  resorted  to  in  justification  of  a  contemplated  theft 
from  one  non  com.pos  mentis,  "  He  is  incapable  of  appearing  in 
court  to  vindicate  his  rights." 

An  elaborate  printed  argument  has  been  presented  by  appel- 
lee's counsel  to  show  that  appellant  was  not  rightfully  organ- 
ized, and  that  therefore  it  could  acquire  no  right  of  way,  and 
especially  that  it  can  have  no  standing  in  court  in  its  claim  for 
protection  against  this  contemplated  invasion  of  its  possession. 
He  says  the  act  of  1849  was  repealed  by  the  constitution  of  1870. 

There  is,  in  our  opinion,  no  basis  for  the  position  that  the 
sections  of  the  act  of  1849,  so  far  as  they  provide  for  the  for- 
mation of  such  corporations,  are  abrogated  by  the  constitution. 
They  are  not  inconsistent  with  any  of  its  provisions.  Then, 
there  being  such  a  law  authorizing  the  formation  of  railroad 
corporations,  and  articles  of  association  having  been  prepared 
and  filed  with  the  secretary  of  state,  and  he  having  given  the 
certificate  provided  for,  and  there  having  been  a  user  of  the 
franchises  purporting  to  be  invested  in  the  association,  the  latter 
became  a  de  facto  corporation,  and  under  the  settled  law  of  this 
court  neither  the  eligibility  of  the  directors  nor  the  rightful- 
ness of  the  existence  of  the  corporation  could  be  inquired  into 
collaterally  in  this  suit.  Tarbell  v.  Page,  24  111.  46 ;  Mitchell 
et  al.  V.  Deeds,  49  ib.  416 ;  Thoni'pson  v.  Candor,  60  ib.  244. 

In  Mitchell  V.  Deeds,  before  cited,  the  court,  page  422,  said : 
"  The  law  is  well  settled  in  this  State,  that,  under  the  plea  of 
nul  tiel  corporation,  the  plaintiff  need  only  show  an  organiza- 
tion in  fact  and  a  user  of  corporate  franchises." 
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So,  by  parity  of  reasoning,  such  organization  in  fact,  and  user, 
are  all  that  is  necessary  to  maintain  a  bill  in  equity  against  a 
mere  stranger  seeking  to  interfere  with  the  property  of  such 
de  facto  corporation.  Here,  it  was  indisputably  shown  that 
there  was  such  an  organization  in  fact,  followed  by  user  of  cor- 
porate franchises.  That  was  sufficient.  So,  also,  was  it  shown 
that  the  directors  were  elected  imder  color  of  authority  and 
were  acting  as  such.  They  were,  therefore,  de  facto  officers  of 
the  corporation.  Their  title  to  the  office  could  not  be  brought 
in  question  and  decided  collaterally  in  this  suit.  Lawson  et  al. 
V.  Kolbenson  et  al.  61  111.  418,  and  authorities  there  cited. 

Appellee  had  authority  to  exercise  the  right  of  eminent  do- 
main, but,  by  the  statute  prescribing  the  mode  of  its  exercise, 
it  could  not  have  appellant's  right  of  way  condemned  for  even 
a  qualified  or  conjoint  use,  without  describing  it  in  the  petition 
as  such  right  of  way,  and  alleging  inabihty  to  agree  as  to  com- 
pensation. This  proceeding,  which  might  perhaps  have  been 
lawful  and  proper  but  for  circumstances  which  were  studiously 
concealed,  was  for  an  inequitable  pui-pose.  It  was  designed  and 
carried  forward  for  the  purpose  of  getting  possession  of  a  right 
of  way  of  which  appellant  was  in  the  quiet  possession  as  owner, 
without  making  appellant  a  party  or  paying  to  it  any  compen- 
sation. ]^o  other  object  was  intended  by,  and  no  other  result 
could  follow,  the  carrying  the  proceeding  through  to  a  finality. 
It  was,  in  this  view,  a  proper  case  for  an  injunction.  In  Good- 
enough  V.  Sheppard,  28  111.  81,  it  was  held  that  a  person  in  the 
quiet  possession  of  real  estate  as  owner  may  obtain  an  injunc- 
tion to  restrain  others  from  dispossessing  him  by  means  of 
process  growing  out  of  litigation  to  which  he  was  not  a  party. 
It  does  not  lie  with  appellee  to  say,  in  justification  of  this  in- 
equitable proceeding,  that  appellant  was  not  so  far  rightfully 
organized  or  authorized  to  construct  the  railroad  in  question  as 
to  be  capable  of  holding  lands  for  the  pui*poses  of  a  right  of 
way.  That  is  a  question  solely  between  appellant  and  the  per- 
sons from  whom  title  was  obtained,  or  between  appellant  and 
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the  people  of  the  State,  when  proper  proceedings  shall  arise  to 
require  its  decision. 

It  is  obvious,  from  the  record,  that  the  court  below  made 
inquisition  into  the  rightfulness  of  appellant's  corporate  exist- 
ence, and  dismissed  the  bOl  for  defects  in  its  organization. 
This  was  error.  The  decree  will  be  reversed,  and  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

Decree  reversed. 


Epheaim  Ingals 
Cecilia  B.  Plamondon  et  al. 

1.  Partition  "WAJjL.  Land  covered  by  a  party  wall  remains  the  several 
property  of  tbe  owner  of  each  half,  but  the  title  of  each  owner  is  qualified 
by  the  easement  to  which  the  other  is  entitled  of  supporting  his  building 
by  means  of  the  half  of  the  wall  belonging  to  his  neighbor.  The  only 
proper  easement  attached  to  a  party  wall  is  the  easement  of  support.  It 
does  not  include  a  right  to  the  unobstructed  use  of  a  flue  by  one  party 
which  is  upon  the  land  of  the  other. 

2.  Easement  —  springing  from,  original  design  and  sale  of  different  parts 
of  heritage.  The  rule  of  the  common  law  is,  that  where  the  owner  of  two 
heritages,  or  of  one  heritage  consisting  of  several  parts,  has  arranged  and 
adapted  these  so  that  one  derives  a  benefit  and  advantage  from  the  other 
of  a  continuous  and  obvious  character,  and  he  sells  one  of  them  without 
making  mention  of  those  incidental  advantages  or  burdens  of  one  in  respect 
to  the  other,  there  is,  in  the  silence  of  the  parties,  an  implied  understand- 
ing and  agreement  that  these  advantages  and  burdens  shall  continue  as 
before  the  separation  of  the  title. 

3.  Same  —  to  affect  purchaser  with  notice  the  servitude  must  he  apparent. 
Where  the  owner  of  premises  divided  the  same  east  and  west  and  erected 
a  building  on  the  north  part, placing  the  south  wall  half  on  each  piece  with 
a  flue  projecting  eight  inches  on  the  south  lot,  which  was  used  to  carry  off  the 
smoke  from  a  furnace  permanently  attached  in  the  building,  the  flue  being 
necessary  to  the  use  of  the  furnace,  and  the  flue  stood  exposed  to  view  with 
chimney  thereon,  and  the  owner  sold  the  north  portion  of  the  lot  to  the 
center  of  the  south  wall,  with  the  building,  to  the  complainant,  and  after- 
ward sold  the  south  half  of  the  lot  to  the  defendant,  who  contributed  toward 
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the  expense  of  the  party  wall,  and  the  latter  gave  notice  of  an  intention  to 
close  up  the  flue,  whereupon  the  complainant  filed  his  bill  to  enjoin  the  act, 
which  the  court  dismissed  :  Held,  that  the  court  erred  in  dismissing  the 
bill,  as  the  easement  was  necessary  and  continuous,  and  was  obvious  and 
apparent  to  any  observer  of  the  servitude  upon  the  south  half  of  the  lot, 
and  therefore  the  last  purchaser  was  chargeable  with  notice  of  its  existence. 
4.  Same  —  when  'purchaser  is  chargeable  with  notice  of.  To  affect  a  pur- 
haser  of  property  with  notice  of  an  easement,  in  favor  of  an  adjoining 
owner,  the  eaeement  must  be  obvious  and  apparent  to  any  observer.  An 
apparent  sign  of  servitude  must  exist  on  the  premises  purchased,  in  favor 
of  the  adjoining  owner,  or,  as  expressed  by  some  of  the  authorities,  the 
marks  of  the  burden  must  be  open  and  visible. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
S.  M.  MooRE,  Judge,  presiding. 

This  was  a  bill  for  an  injunction  to  restrain  appellees  from 
closing  up  or  interfering  with  a  flue  in  the  party  wall  between 
the  residence  of  appellant  and  one  in  process  of  erection  by 
appellees. 

In  the  year  1868,  John  Crighton  owned  fifty  feet  of  ground 
upon  the  corner  of  Throop  and  Monroe  streets,  in  Chicago, 
which  was  divided  into  two  twenty-five  feet  lots  ;  and  during 
that  year  he  built  upon  the  north  lot  a  three-story  and  base- 
ment brick  house.  The  south  wall  was  designed  as  a  party 
wall  and  was  so  placed  that  its  center  coincides  with  the  divis- 
ion line  between  the  lots,  haK  of  the  wall  being  upon  one  lot 
and  half  upon  the  other.  The  wall  is  twelve  inches  thick,  and 
upon  the  south  side  or  side  adjoining  the  vacant  lot  there  is  a 
projection  eight  inches  thick  caused  by  the  chimney  flues.  This 
is  the  flue  appellees  threaten  to  obstruct.  It  furnishes  a  smoke- 
escape  and  draft  for  the  furnace  used  in  warming  appellant's 
house ;  was  built  and  used  for  that  purpose  by  Crighton,  the 
original  owner  of  both  lots  and  the  builder  of  the  house,  during 
the  winter  of  1868-9,  and  until  his  conveyance  of  the  property 
to  appellant.  It  has  also  been  used  by  appellant  in  the  same 
manner  since  the  conveyance  to  him. 

On  February  5,  1869,  Crighton  entered  into  an  agreement  in 
writing  with  appellant  for  the  sale  and  conveyance  to  him  of 
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the  north  lot,  which  agreement,  after  providing  for  a  convey- 
ance on  May  1,  1869,  and  which  should  include  the  brick  house 
and  all  appurtenances  thereon,  contained  this  provision : 

"And,  whereas,  said  Crighton  owns  the  premises  next  south 
and  adjoining  the  premises  above  described,  and  the  south  wall 
of  said  house  being  a  party  wall,  one-half  thereof  standing  upon 
said  lot  or  parcel  of  land  next  south  and  adjoining ;  now,  in 
consideration  as  aforesaid,  the  said  Crighton  further  covenants 
and  agrees  with  said  Ingals,  that  at  the  time  of  the  execution  of 
said  deed  as  aforesaid,  he  will  also  execute  a  proper  party  wall 
agreement  with  said  Ingals,  to  run  with  the  land,  in  case  the 
adjoining  owner  shall  use  the  same,  therein  agreeing  to  pay  for 
one-half  the  cost  of  the  party  wall  when  the  ground  next  south 
of  the  above-described  premises  shall  be  improved,  the  value  of 
said  wall  to  be  estimated  at  the  time  said  land  shall  be  improved 
and  said  waU  used." 

The  agreement  was  signed  and  sealed  by  both  the  parties. 
The  purchase  price  was  $24,000. 

On  May  1,  1869,  according  to  the  contract,  Crighton  made 
his  deed  of  the  north  lot  to  appellant,  it  being  an  ordinary  war- 
ranty deed,  conveying  the  premises,  "  together  with  the  brick 
house  and  barn,  and  other  improvements  thereon  situate  * 
*  *  together  with  all  and  singular  the  hereditaments  and 
appurtenances  thereunto  belonging  or  in  any  wise  appertaining." 

On  the  2d  day  of  May,  1869,  the  parties  entered  into  an 
agreement  in  Avriting,  under  their  hands  and  seals,  which,  after 
reciting  their  several  ownership  of  the  lots,  the  improvement 
on  appellant's  lot,  and  that  Crighton's  was  unimproved,  con- 
tinued as  follows : 

"  And,  whereas,  the  center  of  the  south  wall  of  the  house,  so 
standing  on  the  groimd  of  said  Ingals,  is  directly  over  the  line 
between  the  grounds  of  said  Ingals  and  Crighton,  one-half 
thereof  standing  upon  the  ground  of  said  Crighton,  though 
said  wall  is  entirely  and  absolutely  owned  by  said  Ingals  ;  now, 
in  consideration  of  one  dollar  and  other  good  and  valuable  con- 
siderations moving  from  Ingals  to  Crighton,  the  receipt  of  which 
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is  acknowledged,  the  said  Crighton  covenants  with  said  Ingals, 
that  so  soon  as  the  south  twenty-five  feet  of  the  north  fifty  feet 
of  said  lot  five  is  used  or  improved  in  such  a  way  that  any 
structure  thereon  is  connected  with  said  party  wall,  he  will  pay 
to  said  Ingals  one-half  of  the  cost  to  build  such  wall  at  the  time 
such  portion  of  said  lot  is  used  as  aforesaid ;  and,  for  the  con- 
sideration aforesaid,  Crighton  agrees  to  and  with  said  Ingals 
to  pay  for  such  portion  of  the  barn  or  other  of  said  Ingals'  im- 
provements now  projecting  upon  the  land  of  said  Crighton.     ^ 

"All  agreements  herein  shall  be  construed  as  covenants, 
and  shall  run  with  the  land,  and  be  obligatory  upon  the  heirs, 
assigns  and  personal  representatives  of  the  respective  parties 
hereto.  And  it  is  further  agreed  by  and  between  the  parties 
hereto  that  this  agreement  shall  be  construed  in  conformity 
with  law  and  usage  touching  party  walls. 

"  In  witness  whereof,  the  parties  hereto  have  hereunto  afiixed 
their  hands  and  seals,  the  day  and  year  first  above  written. 

"  John  Ceighton,   \Seal.'\ 
"  Ephkaim  Ingals,  [SealJ]  " 

This  agreement  was  duly  recorded  in  the  recorder's  office  of 
Cook  county.  May  10,  1869. 

The  south  lot  continued  to  be  the  property  of  Crighton  and 
remained  unimproved  until  some  time  in  1873,  when  Crighton 
sold  and  conveyed  the  same  to  the  appellee,  Cecilia  B.  Plamon- 
don, wife  of  Ambrose  Plamondon,  who,  soon  after  her  pur- 
chase, began  to  improve  the  lot  by  the  erection  of  a  dwelling- 
house  thereon.  An  estimate  of  the  amount  to  be  paid  by  her 
to  appellant,  as  half  the  cost  of  the  wall,  under  the  agreement, 
was  made  and  agreed  to  by  the  parties,  and  a  receipt  therefor 
in  writing  given  by  appellant,  releasing  Mrs.  Plamondon  from 
all  claim  for  compensation  for  the  wall  to  be  used  by  her  in  the 
erection  of  her  dweUing-house,  and  concluding  as  follows : 

"  This  release,  however,  not  to  prejudice  or  affect  in  any  way 
any  rights  of  the  undersigned  except  for  compensation  as 
16— 75  r  11  111. 
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aforesaid  to  whicli  he  may  be  or  become  entitled  under  said 
agreement,"  (tliat  of  May  2,  1869). 

On  January  12, 1874,  Mrs.  Plamondon  gave  appellant  notice 
in  writing  that,  as  in  the  proper  construction  of  her  house  it 
might  be  necessary  or  desirable  for  her  to  close  up  the  flues 
which  were  wholly  within  the  part  of  the  wall  for  which  she 
had  paid  appellant,  she  should  proceed  to  do  so  whenever  her 
house  should  have  progressed  so  that  such  action  should  seem 
proper.  Thereupon  this  bill  for  an  injunction  was  filed.  A 
temporary  injunction  was  allowed,  which  was  afterward,  on 
motion  of  appellees,  dissolved  by  the  court;  and  upon  final 
hearing  on  pleadings  and  proofs,  the  court  entered  a  decree  dis- 
missing the  bill,  and  appellant  took  this  appeal  from  the 
"decree. 

Mr.  Fkank  J.  Ceawfoed,  for  the  appellant. 

Messrs.  Gaedneb  &  Schutlee,  for  the  appellees. 

Mr.  Justice  Sheldon  dehvered  the  opinion  of  the  Court : 

It  appears  from  the  evidence  that  the  furnace  in  appellant's 
house,  which  is  used  for  the  heating  thereof,  was  set  up  and 
used  by  Crighton,  its  builder  and  the  original  owner  of  both 
the  lots,  as  it  is  now  erected ;  that  it  is  not  movable  or  portable, 
but  is  constructed  so  as  to  be  permanent,  being  inclosed  by  a 
brick  wall  connected  with  the  floor  and  basement  wall ;  that  the 
flue  in  question  was  especially  planned  and  adapted  for  a  smoke- 
escape  and  draft  for  the  furnace;  that  there  are  besides  a 
kitchen  and  laundiy  flue  in  the  house,  but  that  neither  one  of 
these  can  be  adapted  or  used  for  the  furnace ;  that  no  other 
flue  could  be  constructed  for  the  use  of  the  furnace  without 
greatly  injuring  the  house  and  involving  material  changes  in 
its  plan  and  arrangement.  There  is,  it  is  true,  the  contradictory 
testimony  of  Crighton,  that  the  smoke-pipe  attached  to  the 
furnace  might  be  connected  with  either  of  the  other  flues,  and 
that  they  would  either  be  sufiicient  to  provide  a  proper  draft 


1874.J  Ingals  v.  Plamondon  et  al.  123 

Opinion  of  the  Court. 

for  the  furnace,  and  that  the  change  could  be  made  at  an  ex- 
pense not  to  exceed  one  hundred  dollars.  But  the  testimony 
of  practical  architects,  who  had  made  a  personal  examination 
of  the  premises,  including  the  one  who  made  the  plans  and 
designs  of  the  dwelling  and  superintended  its  erection,  is  to  the 
effect  as  first  above  stated,  and  their  testimony  must  be  taken 
as  more  competent  and  satisfactory  upon  the  point  than  that  of 
Crighton.  The  closing  of  the  flue,  then,  would  appear  to  have 
the  effect  to  render  the  furnace  useless.  Under  such  circum- 
stances the  flue,  as  it  now  is  and  ever  has  been,  must  be  re- 
garded as  reasonably  necessary  to  the  beneficial  enjoyment  of 
appellant's  house.  The  location  of  the  flue,  or  at  least  the 
greater  portion  of  it,  is  in  the  south  half  of  the  south  wall  of 
the  house. 

The  land  upon  which  this  south  half  of  the  wall  rests,  the 
appellee,  Mrs.  Plamondon,  owns  by  conveyance  of  it  to  her 
from  Crighton.  This  south  wall,  under  the  writings  in  evi- 
dence, must  be  regarded  as  a  partition  wall  between  appellant 
and  Mrs.  Plamondon,  it  having  been  paid  for  as  such  by  her. 
Land  covered  by  a  party  wall  remains  the  several  property  of 
the  owner  of  each  half,  but  the  title  of  each  owner  is  qualifled 
by  the  easement  to  which  the  other  is  entitled  of  supporting 
his  building  by  means  of  the  half  of  the  wall  belonging  to 
his  neighbor.  Gartridge  v.  Gilbert,  15  X.  Y.  601 ;  Brooks  v. 
Curtis,  50  id.  639  ;  Hendricks  v.  Stark,  3Y  id.  106.  The  only 
proper  easement  attached  to  a  party  wall  is  the  easement  of 
support.  Tliis  would  give  no  right  to  the  unobstructed  use  of 
the  flue  by  appellant.  The  conveyance  from  Crighton  to  appel- 
lant of  the  north  lot  contains  no  express  grant  of  such  right. 
W^as  it  acquired  by  implied  grant  under  that  conveyance  ? 

The  rule  of  the  common  law  upon  the  subject  is,  that  where 
the  owner  of  two  heritages,  or  of  one  heritage  consisting  of 
several  parts,  has  arranged  and  adapted  these  so  that  one  derives 
a  benefit  or  advantage  from  the  other  of  a  continuous  and  obvious 
character,  and  he  sells  one  of  them  without  making  mention  of 
those  incidental  advantages  or  burdens  of  one  in  respect  to  the 
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other,  there  is,  m  the  silence  of  the  parties,  an  implied  under- 
standing and  agreement  that  these  advantages  and  burdens,  re- 
spectively, shall  continue  as  before  the  separation  of  the  title. 
Washb.  Easements,  58 ;  Morrison  v.  King^  62  111.  30 ;  Lamjp- 
man  v.  Milks,  21  E".  Y.  506  ;  Jones  v.  JenUns,  34  Md.  1.  It 
may  be  noted  that  the  deed  here  from  Crighton  to  Ingals, 
specifically  conveyed  the  house  as  well  as  the  north  lot. 

"Were  the  question,  bet  ween  Crighton  and  Ingals,  the  equity 
of  the  latter  to  restrain  Crighton's  interruption  of  the  use  of 
the  flue  by  Ingals  —  circumstanced  as  the  flue  is  in  respect  of 
the  beneficial  enjoyment  of  the  house — would  be  plain. 

In  order  that  an  easement  should  pass  in  the  manner  as  above 
named,  by  implication,  under  the  grant  of  an  estate,  it  must  be 
one  that  is  apj>arent,  as  well  as  necessary  and  continuous.  We  re- 
gard the  easement  here  claimed  by  appellant,of  the  uninterrupted 
use  of  this  flue, as  continuous,  and  necessary  to  the  beneficial 
enjoyment  of  his  house,  and  the  only  serious  question  with  us 
as  to  the  claim  of  this  easement  against  the  grantee  of  Crigh- 
ton of  the  south  lot,  Mrs.  Plamondon,  is,  whether  the  easement 
was  an  apparent  one  at  the  time  of  her  purchase.  There  is  no 
evidence  in  the  record  that  at  that  time  she  had  any  actual 
notice  or  knowledge  that  any  flue  in  the  party  wall  was  being 
or  had  been  used  by  appellant  for  any  purpose. 

To  affect  her,  the  easement  must  have  been  obvious  and 
apparent  to  any  observer ;  an  apparent  sign  of  servitude  must 
have  existed  on  the  part  of  the  premises  she  purchased,  in  favor 
of  those  of  appellant ;  or,  as  expressed  by  some  o£  the  authori- 
ties, marks  of  the  burden  must  have  been  open  and  visible. 
Butterworth  v.  Crawford,  46  I^.  Y.  349 ;  Washb.  Easements, 
60,  88.  At  the  time  of  Mrs.  Plamondon's  purchase,  the  entire 
south  side  of  the  south  wall  of  appellant's  house  stood  exposed 
to  view ;  the  projection  forming  the  flue  stood  out  from  the 
wall  proper  some  eight  inches,  with  the  chimney  thereon,  and 
rested  visibly  on  the  land  she  purchased.  We  are  of  opinion 
that  the  easement  claimed  in  the  use  of  this  flue  by  appellant 
was  indicated  by  the  condition  of  the  premises;  that  it  was 
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obvious  and  apparent  to  any  observer ;  that  there  were  apparent 
signs  of  the  servitude,  and  that  the  marks  of  the  burden  were 
open  and  visible,  so  as  to  satisfy  the  requirements  of  the  authori- 
ties in  such  respect. 

It  is  admitted  that  the  projection  in  the  wall  indicated  there 
was  a  flue  there,  but  it  is  said  that  as  it  was  on  the  south  side 
of  the  wall  it  might  have  been  taken  as  an  indication  that 
it  was  put  there  for  the  benefit  of  the  building  which  might 
afterward  be  erected  and  joined  on  to  the  wall.  But  we  think 
such  would  be  a  forced  inference ;  that  the  reasonable  conclu- 
sion should  be,  that  the  flue  was  constructed  for  the  use  of 
the  building  of  which  it  constituted  a  part,  and  that  the 
wall  was  to  be  used  and  enjoyed  by  the  adjoining  proprietors 
as  a  party  wall,  in  the  condition  which  it  was  then  in,  so 
far  as  respected  this  flue. 

The  decree  dismissing  the  bill  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


The  Pullman  Palace  Cae  Company 

V. 

William  Reed. 

1.  Excessive  damages  —  expelling  passenger  from  sleeping  berth  who 
had  lost  his  ticket.  Where  a  passenger  had  purchased  a  ticket  for  a  par- 
ticular berth  in  a  sleeping  car  and  had  lost  the  same,  but  gave  satisfactory 
assurance  that  he  had  purchased  the  same,  was  expelled  from  the  sleeping 
car,  there  being  no  abusive  language  or  personal  violence  used  by  the  con- 
ductor in  charge,  in  an  honest  purpose  to  execute  a  reasonable  rule  of  the 
company,  but  through  a  mistaken  judgment,  it  was  held  that  a  verdict, in  a 
suit  by  the  passenger  against  the  company,  for  $3,000  damages  was  grossly 
excessive,  and  that  in  such  a  case,  where  men  might  honestly  differ  in 
opinion,  and  where  the  passenger  might  have  kept  his  berth  by  paying  the 
fare  of  $1.50,  but  would  not,  he  was  only  entitled  to  recover  the  price  he 
paid  for  his  ticket  and  a  reasonable  compensation  for  the  trouble  and  incon- 
venience he  suffered  by  being  deprived  of  his  berth  in  the  sleeping  car. 
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2.  Where  the  expulsion  of  a  passenger  from  a  sleeping  car  is  done 
under  a  mistaken  sense  of  duty,  and  the  facts  do  not  show  it  was  done 
willfully,  maliciously  or  wantonly,  so  as  to  justify  the  imposition  of  exem- 
plary damages,  the  damages  awarded  should,  in  some  degree,  be  proportion- 
ate to  the  magnitude  and  character  of  the  actual  wrong  done. 

3.  Carriers  of  passengers  —  rules  requiring  tickets.  Carriers  of 
passengers  may  lawfully  require  those  seeking  to  be  carried,  to  purchase 
tickets  when  convenient  facilities  to  that  end  are  afforded,  to  exhibit  them 
to  the  person  designated  by  the  carrier  for  that  purpose,  and  surrender 
them  after  securing  their  seats,  when  required  by  the  person  in  charge. 
Such  requirements  are  reasonable  ones  to  protect  the  carrier  against  impo- 
sition and  the  fraud  of  its  employees. 

Appeal,  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
William  "W.  Heaton,  Judge,  presiding. 

Messrs.  Walkek,  Dexter  &  Smith,  for  the  appellant. 

Messrs.  Eustace,  Barge  &  Dixon,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  case,  by  appellee  against  appellant,  for  ejecting  him 
from  one  of  its  sleeping  cars.  The  verdict  of  the  jury  was  for 
appellee,  assessing  his  damages  at  $3,000.  Motion  for  a  new 
trial  was  made  by  appellant,  and  overruled  by.  the  court,  and 
judgment  given  on  the  verdict,  from  which  this  appeal  is 
prosecuted. 

The  principal  error  insisted  on  in  argument  is,  that  the  dam- 
ages, as  assessed,  are  excessive. 

The  facts  connected  with  the  alleged  wrong,  as  detailed  by 
appellee  in  his  examination,  are  these :  On  the  21st  of  January, 
1873,  appellee  purchased  at  appellant's  ticket  office  in  Chicago, 
a  sleeping  car  ticket  for  berth  'No.  4  in  appellant's  car  known  as 
ISTo.  184,  from  Chicago  to  Cresthne,  by  way  of  the  Pittsburgh, 
Port  Wayne  and  Chicago  railroad,  having  previously  purchased 
a  passenger  ticket  entitling  him  to  be  thus  carried.  The  price 
paid  for  the  sleeping  car  ticket  was  $1.50.  The  train  to 
which  the  sleeping  car  was  attached  left  Chicago  about  nine 
o'clock  in  the  evening,  and  arrived  at  Crestline  between  seveu 
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and  eight  o'clock  next  morning.  As  appellee  first  entered  the 
sleeping  car,  he  exhibited  his  ticket  to  the  porter  of  the  car, 
who  went  into  the  car  with  him  and  showed  him  his  berth.  He 
seems  shortly  afterwards  to  have  gone  into  the  water-closet,  and, 
upon  returning,  he  took  off  his  overcoat  and  boots,  sat  down, 
and  engaged  in  reading  until  the  conductor  of  the  sleeping  car 
came  around  for  tickets.  He  then  commenced  lookiner  for  his 
ticket  but  was  unable  to  find  it.  When  the  conductor  came  up 
to  him  he  informed  him  that  he  was  unable  to  find  the  ticket, 
that  he  had  either  lost  it  or  the  porter  had  not  given  it  back  to 
him.  He  then  went  to  the  porter,  who  replied  to  his  inquiry, 
that  he  had  not  taken  the  ticket ;  that  he  had  seen  the  ticket, 
but  appellee  still  held  it  in  his  hand.  He  thereupon  returned 
and  inquired  of  the  conductor  whether  it  would  make  any  dif- 
ference, as  the  porter  had  seen  his  ticket,  and  was  informed  by 
the  conductor  that  he  must  either  have  the  ticket  or  the  money. 
Appellee  replied  to  the  conductor  that  he  would  get  a  duplicate 
ticket,  if  he  had  time.  The  conductor  informed  him  that  he 
would  have  about  ten  minutes  until  the  train  started.  He  then 
went  to  the  appellant's  agent,  from  whom  he  had  purchased 
the  ticket,  and  informed  him  of  his  difficulty.  The  agent  ex- 
pressed himself  as  being  unable  to  give  him  a  duplicate  ticket, 
because  he  was  charged  by  the  company  with  all  the  tickets  left 
with  him,  but  said  he  would  give  him  an  order  on  the  con- 
ductor, and  then  wrote  on  a  slip  of  paper  and  gave  him,  the 
following : 

"Mr.  Ziezler  (the  name  of  the  conductor),  this  is  the  gentle- 
man who  bought  lower  4  to  Crestline.  If  the  ticket  is  pre- 
sented by  any  one  else,  see  to  it. 

"  KiRKLAND,  Ticket  Agent." 

Upon  receiving  this  he  re-entered  the  car  and  handed  it  to 
the  conductor,  who  took  it  without  saying  any  thing,  and  went 
himseK  to  the  ticket  office.  After  returning,  the  conductor  in- 
formed appellee  that  he  could  not  let  him  ride  on  it,  saying, 
"  my  orders  are,  I  must  have  the  money,  a  ticket,  or  a  pass,  and 
that  is  not  a  pass;  that  is  an  order."    Appellee  replied :  "  I  pro- 
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pose  to  ride  right  here  in  this  berth."  The  conductor  answered 
that  there  was  no  use  multiplying  words,  that  the  company 
would  not  accept  that  as  a  voucher  from  him,  and  that,  unless 
appellee  paid  him,  he  should  put  him  out  of  the  car.  Appellee 
replied  that  he  should  not  go.  After  the  cars  had  started,  some 
twenty  minutes,  the  conductor  again  returned  and  inquired  of 
appellee  what  he  was  going  to  do.  Appellee  replied  that  he 
had  paid  for  the  ride  and  didn't  propose  to  pay  again.  The 
conductor  said  that  the  company  would  not  accept  that  as  a 
voucher  from  him.  Appellee  observed,  that  if  the  conductor 
had  to  pay  the  one  dollar  and  a  half  he  would  refund  it  to  him. 
In  reply  to  this,  the  conductor  said  he  did  not  know  appellee. 
When  appellee  remarked  he  would  do  nothing  further,  the 
conductor  took  appellee's  boots,  coat  and  satchel  from  berth 
'^o.  4,  and  carried  them  into  the  passenger  car  next  in  front, 
and,  returning,  said  to  appellee,  "  I  will  thank  you  to  vacate 
this  car."  Appellee  again  replied  that  he  had  paid  for  a  ride 
and  expected  to  ride  there.  The  conductor  then  took  hold  of 
his  collar  and  led  him  out  of  the  car,  and  from  there  he  went 
into  the  passenger  car.  The  next  morning  about  eight  o'clock 
the  conductor  went  to  appellee  and  gave  him  his  original 
ticket,  saying  he  had  found  it  in  the  water-closet,  and  that  if 
appellee  would  present  it  to  the  office  in  Chicago,  he  presmned 
they  would  pay  him  back  the  dollar  and  a  half.  Appellee  told 
him  he  should  not  sell  it  so  cheaply. 

Appellee  does  not  recollect  that,  in  searching  for  his  ticket, 
he  examined  the  water-closet,  but  thinks  that  he  otherwise 
made  an  ordinarily  careful  search  for  it.  The  conductor  used  no 
violence  or  rudeness  towards  him,  and  no  offensive  language, 
other  than  what  has  been  stated.  The  passenger  car  into  which 
he  was  removed  was,  in  nowise  objectionable,  except  that  it 
was  a  passenger  and  not  a  sleeping  car.  Appellee  suffered  no 
physical  injury,  and  no  pecuniary  loss  whatever,  beyond  the 
price  of  the  sleeping  car  ticket.  While  the  colloquy  was  being 
had  between  him  and  the  conductor,  one  of  the  passengers  in 
the  sleeping  car  offered  to  loan  appellee  the  price  of  the  berth, 
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but  he  declined  accepting  it,  for  the  reason  that  he  had  money 
and  could  have  paid  for  the  berth  if  he  had  chosen  to  do  so. 

We  are  utterly  unable,  on  this  showing,  leaving  entirely  out 
of  view  the  mitigating  evidence  introduced  by  appellant,  to  see 
upon  what  hypothesis  this  assessment  of  $3,000  for  damages 
can  be  justified. 

Conceding  it  to  be  true,  as  claimed  by  counsel  for  appellee, 
that,  under  the  circumstances,  appellee  was  improperly  ejected 
from  the  car,  we  fail  to  discover  sufficient  evidence  that  the  act 
was  so  willful,  malicious  or  wanton,  on  the  part  of  the  conduc- 
tor, as  to  require  the  imposition  of  severe  exemplary  damages. 
Such  damages  should,  in  some  degree,  be  proportioned  to  the 
magnitude  and  character  of  the  wrong  done.  The  punishment 
here  does  not  fall  upon  the  employee,  by  whose  alleged  wrong- 
ful act  the  appellant's  liability  is  fixed,  but  upon  the  stock- 
holders of  the  company.  There  is  no  evidence  that  shows  that 
the  conductor  had  been  guilty  of  previous  delinquency,  which 
had  been  called  to  the  attention  of  appellant's  officers,  or  that 
they  had  knowledge  of  any  thing  in  his  character  or  quahfica- 
tions  which  rendered  him  unfit  for  the  place  he  held. 

The  wrong  complained  of  not  only  resulted  in  no  serious 
injury  to  appellee,  but  it  was  not  accompanied  by  aggravating 
circumstances.  ISTo  threats  of  violence  and  no  offensive  lan- 
guage have  been  found  in  the  evidence.  There  was  nothing  in 
the  character  of  the  expulsion  from  the  car  which  tended  to 
humiliate  or  degrade,  unless  every  expulsion  must  be  held  to 
have  that  tendency.  Appellee's  statement  that  he  had  bought 
a  ticket  entitling  him  to  a  berth,  and  that  he  subsequently  lost 
it,  was  not  denied,  but  it  was  claimed  that  the  loss  of  the  ticket 
imposed  on  him  the  obligation  of  purchasing  another  one  or  of 
paying  the  conductor  the  price  in  money.  Appellee  thought 
the  assurances  he  furnished  of  his  having  done  what  he  pro- 
fessed, were  sufficient  to  entitle  him  to  the  berth,  notwithstand- 
ing he  could  not  produce  the  ticket.  The  conductor  seemed  to 
think  nothing  but  the  ticket  or  the  money  would  enable  him 
to  make  his  returns  properly  to  the  company.  Here,  then,  was 
17— 75th  III. 
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a  mere  difference  of  opinion  upon  a  question  about  which  all 
persons  would  not  necessarily  come  to  the  same  conclusion,  and 
neither  was  willing  to  yield. 

It  is  well  recognized  law,  that  carriers  of  passengers  may  law- 
fully require  those  seeking  to  be  carried,  to  purchase  tickets, 
when  convenient  facilities  to  that  end  are  afforded  by  the  car- 
rier, to  exhibit  them  to  persons  designated  by  the  carrier  for 
that  purpose,  and  surrender  them,  after  securing  their  seats  in 
the  car  or  other  vehicle  used  for  transportation,  when  required 
by  the  person  in  immediate  charge  of  the  transportation.  Such  I 
requirements  cause  but  little  if  any  inconvenience  to  the  public, 
and  may  be  indispensable  to  enable  the  carrier  to  protect  itself  ' 
against  loss  through  the  knavery  of  dishonest  employees.  It  j 
was  in  evidence  that  appellant's  rules  required  the  conductor  to  I 
take  from  persons  desiring  berths,  only  tickets,  passes  or  money, 
and  the  reasonableness  of  these  rules  is  not  and  cannot  be  ques- 
tioned. There  was  evidence  that  another  rule  of  appellant,  re- 
quiring the  conductor,  when  assigning  a  berth,  to  give  the  pas- 
senger a  berth  check  which  he  was  to  finally  give  to  the  porter 
of  the  car,  had  not  always  been  adhered  to  ;  but  we  do  not  pre- 
cisely understand  how  the  disregard  by  an  employee  of  a  com- 
pany of  one  rule,  and  especially  when  knowledge  of  that  is  not 
brought  home  to  those  intrusted  with  the  power  of  removal 
and  appointment  of  the  particular  employee,  can  give  the  pub- 
lic the  right  to  insist  that  none  of  the  company's  rules  for  his 
conduct  shall  be  enforced. 

There  is  no  dispute  that  the  conductor  was  entitled  to  have 
from  appellee  either  a  ticket,  a  pass  or  money  before  giving  him 
a  berth.  We  think  the  better  rule  is,  to  require  that,  where  the 
proof  is  clear  and  satisfactory,  as  it  was  in  the  present  case,  the 
applicant  for  the  berth  has  bought  his  ticket  but  has  lost  it,  and 
it  is  limited  to  a  particular  berth  and  trip,  and  the  circumstances 
are  such  that  it  is  reasonably  certain  the  company  cannot  be 
defrauded  by  the  ticket  being  in  the  hands  of  another,  he 
should  have  the  berth.  But  this  is  not  so  clear  that  we  can  say 
a  company  should  be  punished  by  large  exemplary  damages, 
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merely  because  the  employee  failed  to  recognize  in  the  circu7n- 
stances  an  exception  to  the  general  rule  under  which  he  was 
required  to  act,  for  much  may  be  plausibly  and  forcibly  urged 
against  the  exception.  While  the  ticket  was,by  its  terms,  limited 
to  a  particular  berth  and  date,  there  was  nothing  upon  it  by 
which  to  designate  who  was  its  lawful  holder.  Any  person 
having  it  in  possession  would,  'prima  facie,  be  regarded  as  its 
owner,  and  entitled  to  the  designated  berth.  It  does  not  con- 
clusively follow  that  the  purchaser  of  such  a  ticket  at  the  com- 
pany's office,  merely  because  he  is  the  purchaser,  will  use  it 
himself.  He  may  purchase  for  another,  or,  purchasing  for 
himseK,  may  subsequently  change  his  mind  and  sell  to  another. 
A  contest  might  thus  arise  between  one  claiming  the  berth 
because  he  had  purchased  the  ticket,  and  another  claiming  it 
because  he  was  the  owner  of  the  ticket,  leaving  the  company 
to  act  at  its  peril  in  deciding  between  them. 

It  is,  doubtless,  impossible  to  adopt  rules  affecting  the  entire 
traveling  public,  which,  in  their  impartial  execution,  will  not, 
sometimes,  incommode  and  annoy  those  whose  intentions  are 
honest,  and  who,  aside  from  any  code  of  restrictive  rules  or 
regulations,  would  deal  faii-ly  with  the  carrier.  It  is  only 
because  experience  teaches  that  all,  as  well  those  employed  by 
carriers  as  others,  are  not  thus  inclined,  that  such  rules  and 
regulations  become  necessary ;  but  when  it  is  conceded  they 
are  necessary,  it  follows  that  they  should  be  enforced  upon  all 
alike.  He  who  intends  no  wrong  is  not  warranted  in  the 
assumption  that  the  mere  reasonable  enforcement  of  such  rules 
or  regulations,  is,  in  any  sense,  personal  to  himself,  nor  ought 
he  to  expect  that  an  exception  will  be  made  in  his  favor, 
merely  because  of  his  conscious  integrity. 

In  the  present  case,  appellee  seems  to  have  conceived  some 
personal  indignity  was  intended  to  himself,  and  this  view  must 
have  been  strongly  impressed  on  the  jury.  We  do  not  so  under- 
stand the  evidence.  We  understand  that  an  employee  was  simply 
endeavoring  to  comply  with  a  reasonable  regulation  of  the  com- 
pany by  which  he  was  employed,  but  that  in  doing  so,  he  erred 
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in  judgment  on  a  question  about  which  he  might  well  honestly 
be  mistaken. 

Under  the  circumstances,  we  are  of  opinion  appellee  is  only- 
entitled  to  recover  the  price  paid  for  his  ticket,  and  a  reasonable 
compensation  for  the  trouble  and  inconvenience  he  suffered  by 
being  deprived  of  his  berth  in  the  sleeping  car. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jabez  K.  Botsfoed 

V. 

Anna  L.  Wilson  et  al. 

1.  Covenants  —  effect  of,  in  married  woman's  deed.  Under  the  statutes 
in  force  in  1868,  a  deed  made  by  a  married  woman,  with  covenants  of  war- 
ranty, had  no  more  force  or  effect  to  bind  her  or  her  heirs  than  a  quitclaim 
deed.  Such  a  deed  would  pass  whatever  title  she  had  in  the  lauds  con- 
veyed, but  neither  she  nor  her  heirs  could  be  liable  upon  any  covenants 
contained  in  the  deed.  This  rule  was  not  affected  or  changed  by  the  mar- 
ried woman's  act  of  1861. 

2.  Quitclaim  deed  —  grantee  has  no  remedy  on  failure  of  title  except 
for  fraud.  A  party  accepting  a  quitclaim  deed  for  land  takes  the  risk  of 
the  title,  unless  some  fraud  has  been  practiced  upon  him,  and  he  cannot 
recover  back  the  purchase  money  paid,  or  resist  its  payment,  if  the  title  fails. 

3.  Fraud  —  whether  representations  of  title  are  fraudulent.  Where  a 
party  accepted  a  deed  for  real  estate  from  a  married  woman,  her  husband 
uniting  with  her,  and  she  represented  that  she  had  a  good  title,  honestly 
believing  she  had,  and  furnished  an  abstract  showing  her  title,  but  which 
showed  no  fact  not  appearing  upon  the  records,  and  she  used  no  means  to 
inspire  confidence  in  her  title  or  to  induce  the  purchase,  it  was  held,  on 
failure  of  tlie  title,  that  the  grantee  could  not  recover  back  the  price  paid 
in  a  suit  against  the  estate  of  the  married  woman. 

4.  Vendok  and  vendee  —  right  to  recover  back  price  paid,  in  equity,  on 
ground  of  mistake.  Where  land  is  sold  and  conveyed  without  warranty,  or  by 
a  deed  of  a  married  woman,  whose  warranty  is  void,  under  the  mistaken 
belief  that  the  grantor  has  a  title,  the  real  fact  being  equally  unknown  to 
both  parties,  and  where  each  has  equal  means  of  information,  and  there  is 
no  fraud,  and  the  title  fails,  the  grantee  can  have  no  relief  in  equity.  It  is 
strictly  damnum  absque  injuria. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
.  William  W.  Farwell,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Jabez  K.  Botsford  against 
Anna  L.  Wilson,  administratrix  of  the  estate  of  Marie  E.  Wil- 
son, deceased,  and  others,  her  heirs  at  law,  to  recover  back  the 
pm-chase  money  of  certain  real  estate,  the  title  to  which  had 
failed.  The  material  facts  of  the  case  are  set  forth  in  the  opin- 
ion of  the  court.  Complainant's  bill  being  dismissed,  on  de- 
murrer, he  appealed. 

Mr.  Grant  Goodrich,  for  the  appellant. 

Mr.  Melville  W.  Fuller,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  exhibited  in  the  circuit  court  of 
Cook  county,  by  J.  K.  Botsford,  appellant,  against  appellees, 
administratrix  and  heirs  of  Marie  E.  Wilson,  deceased. 

It  appears  from  the  bill  that  in  April,  1868,  appellant  pur- 
chased of  Marie  E.  Wilson,  a  married  woman,  certain  real  estate 
in  the  city  of  Chicago,  for  the  sum  of  $12,000  ;  the  purchase 
money  was  paid  and  a  general  warranty  deed  executed  by  Mrs. 
Wilson  and  her  husband,  and  delivered  to  appellant. 

The  grantor  of  Mrs.  Wilson  derived  title  to  the  premises  by 
virtue  of  an  administratrix's  sale  of  the  estate  of  Charles  O' Con- 
ner, deceased.  Subsequently,  and  in  1869,  Mary  O'Conner, 
Charles  E..  O'Conner  and  Ann  O'Conner,  the  heirs  at  law  of 
Charles  O'Conner,  deceased,  brought  an  action  of  ejectment 
against  appellant ;  on  the  trial  of  the  action  it  was  shown  that 
at  the  time  of  the  death  of  Charles  O'Conner  his  widow  was 
pregnant  with  a  child,  and  thereafter  Ann  O'Conner  was  born, 
and  became  an  heir  to  one-third  of  the  estate  of  her  deceased 
father,  Charles  O'Conner,  and  that  she  was  not  made  a  party 
to  the  proceedings  by  which  the  land  of  the  estate  of  Charles 
O'Conner  was  sold  at  the  administratrix's  sale  ;  that  the  return 
of  the  sheriff  indorsed  on  the  process  issued  in  the  proceedings 
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to  obtain  a  decree  to  sell  the  lands  showed  no  legal  service  on 
Charles  R.  and  Mary  O' Conner.  The  three  heirs  thereupon  re- 
covered the  premises  from  appellant.  It  is  also  alleged  in  the 
bill,  that  Mrs.  "Wilson  and  appellant,  in  the  sale  and  purchase, 
acted  under  a  mutual  mistake  and  ignorance  in  regard  to  the 
birth  and  existence  of  the  posthumous  child,  nor  had  either  of 
the  parties  any  knowledge  that  the  return  of  the  sheriff  upon 
the  summons  issued  in  the  proceedings  to  sell  the  premises  failed 
to  show  a  legal  service  upon  Mary  and  Charles  R.  O'Connor. 

It  is  also  averred  that  Mrs.  Wilson  represented  that  she  had 
the  title  to  the  premises  which  she  undertook  to  sell,  and  fur- 
nished appellant  an  abstract  which  showed  that  the  title  repre- 
sented by  her  came  by  and  through  the  sale  made  by  the 
administratrix  of  Charles  O'Connor,  deceased. 

The  bill  contains  no  allegation  of  fraud,  but  it  is  alleged  Mrs. 
Wilson  honestly  believed  she  had  good  title  to  the  premises. 

To  the  bill  a  general  demurrer  was  filed,  which  was  sustained 
by  the  court,  and  the  bill  dismissed.  The  complainant,  Bots- 
ford,  brings  the  record  here,  and  the  question  presented  is,  con- 
ceding the  allegations  of  the  bill  to  be  true,  is  appellant  entitled 
to  relief  against  the  administratrix  and  heirs  of  Mrs.  Wilson  to 
recover  back  the  purchase  money  paid  for  the  premises  ? 

The  statute  in  force  at  the  time  Mrs,  Wilson  conveyed  the 
premises  to  appellant,  and  which  authorized  a  married  woman 
to  convey  her  lands,  provides  that  no  covenant  or  warranty, 
contained  in  any  such  deed  or  conveyance,  shall,  in  any  manner, 
bind  or  affect  such  married  woman  or  her  heirs,  further  than  to 
convey  from  her  and  her  heirs,  effectually,  her  right  and  interest 
expressed  to  be  granted  or  conveyed  in  such  deed  or  convey- 
ance.    Gross'  Statutes  of  1869,  p.  87. 

Under  this  statute,  a  deed  made  by  a  married  woman,  with 
covenants  of  warranty,  had  no  more  force  or  effect  to  bind  her 
or  her  heirs  than  a  quitclaim  deed ;  such  a  deed  would  pass 
whatever  titles  he  had  in  the  lands  conveyed,  but  neither  she  nor 
her  heirs  could  be  liable  upon  any  covenants  contained  in  the 
deed. 


1874.]  BoTSFOKD  V.  "Wilson  et  al.  135 

Opinion  of  the  Court. 

Under  the  statute,  a  warranty  deed  executed  bj  a  married 
woman  was  but  a  quitclaim  deed. 

The  act  of  1861,  to  protect  married  women  in  their  separate 
property,  did  not  repeal,  change  or  modify  the  former  act  in 
any  manner  whatever. 

In  Strawn  v.  Strawn,  50  111.  34,  this  court,  in  passing  upon  a 
warranty  deed  made  by  a  married  woman  after  the  act  of  1861 
was  enacted,  said,  had  it  been  her  own  land,  and  her  husband 
had  united  in  a  conveyance  of  it,  containing  covenants,  she 
could  not  be  held  responsible  upon  them,  any  further  than  that 
they  should  be  held  to  convey  from  her  and  her  heirs,  her  right 
and  interest  in  the  land,  and  this  immunity  is  not  destroyed  by 
the  act  of  1861. 

The  deed  made  by  Mrs.  Wilson  to  appellant,  although  it  con- 
tains covenants  of  title  and  warranty,  she  at  the  time  being  a 
marriedT  woman,  can  only,  as  to  her  and  her  heirs,  be  regarded 
as  a  quitclaim  deed. 

Regarding  the  deed  in  that  light,  the  question  then  is,  the 
title  conveyed  to  appellant  having  failed,  can  the  administratrix 
of  the  estate  of  Mrs.  Wilson,  or  her  heirs,  be  compelled,  in 
a  court  of  equity,  to  refund  the  purchase  money  paid  for  the 
premises  ? 

It  is  true,  the  bill  alleges  that  Mrs.  Wilson  claimed  to  own 
the  title  to  the  premises  conveyed ;  such  may,  however,  be  said 
of  almost  every  case  where  lands  are  conveyed  by  quitclaim 
deed ;  it  is  not  usual  for  a  party  to  convey  lands  by  deed,  unless 
he  has  some  title  or  claim  upon  which  to  predicate  a  convey- 
ance, and  yet  it  has  not  been  understood  that  a  grantor  was  to 
be  held  to  refund  the  purchase  money  upon  failure  of  title, 
unless  the  deed  contained  covenants,  or  unless  fraud  was  used 
by  the  grantor. 

Kent,  in  vol.  2,  sec.  473,  in  discussing  this  question,  said,  "  I 
apprehend,  in  sales  of  land,  the  technical  rule  remits  the  party 
back  to  his  covenants  in  his  deed ;  and  if  there  be  no  inafredient 
of  fraud  in  the  case,  and  the  party  has  not  had  the  precaution 
to  secure  liimseK  by  covenants,  he  has  no  remedy  for  his  money, 
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even  on  failure  of  title.  This  is  the  strict  English  rule,  both  at 
law  and  in  equity." 

It  is  alleged  in  the  bill,  that  Mrs.  "Wilson,  when  the  sale  was 
made,  presented  an  abstract  showing  her  title  to  the  premises, 
but  it  is  nowhere  pretended  that  the  abstract  presented  con- 
tained any  fact  not  appearing  upon  the  record  or  that  would 
not  be  verified  upon  examination  of  the  record.  IsTo  means 
either  false  or  fraudulent  were  resorted  to  by  Mrs.  Wilson  to 
inspire  confidence  in  her  title  or  to  induce  appellant  to  pur- 
chase. 

Mrs.  Wilson,  no  doubt,  in  good  faith,  supposed  she  had  the 
title  to  the  premises,  and  appellant  purchased  with  the  belief 
that  he  was  acquiring  the  title  ;  it  turned  out,  after  a  long  and 
protracted  litigation,  that  they  were  mistaken. 

And  while  we  fully  appreciate  the  fact  that  it  is  a  great  hard- 
ship upon  appellant  to  lose  the  purchase  money  paid,  we  cannot 
overturn  the  settled  law  of  the  country  for  the  purpose  of 
granting  him  relief. 

The  real  question  involved  in  this  record  is  not  an  open  one 
in  this  court.  As  early  as  December,  1830,  in  case  of  Snyder 
v.  Laframhoise,  Breese,  268,  it  was  said  that  a  party  who  takes 
a  quitclaim  deed  on  the  sale  of  land,  runs  the  risk  of  the  good- 
ness of  the  title,  unless  some  fraud  has  been  practiced  upon  him. 

This  was  followed  by  the  case  of  O wings  v.  Thompson,  3 
Scam.  502,  where  the  same  principle  is  announced. 

In  the  case  of  Slach  v.  McLagan,  15  111.  242,  it  was  held  that 
the  doctrine  of  caveat  emptor  applicable  to  sales  of  real  estate 
leaves  purchasers  to  protect  themselves  by  covenants  of  warran- 
ty, except  for  the  frauds  of  vendors,  against  which  courts  of 
law  as  well  as  equity  will  give  relief,  by  refusing  an  enforcement 
of  the  contract. 

In  the  case  of  Stoohey  v.  Hughes,  18  111.  55,  it  was  said,  in  the 
absence  of  fraud  or  warranty,  the  rule  of  law  is  well  settled 
that  the  purchaser  takes  the  title  at  his  own  risk. 

In  the  case  of  Sheldon  v,  Harding,  44  111.  .68,  which  was  a 
bill  in  equity  to  enforce  a  trust  and  to  recover  money  which 
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had  been  paid  for  a  conveyance  by  quitclaim  deed,  where  there 
was  no  title,  this  court  said :  "  There  can  be  no  doubt  that  a 
quitclaim  deed  for  land,  without  reference  to  the  character  of  the 
title,  is,  in  the  absence  of  fraud,  a  sufficient  consideration  to 
support  a  contract ;  money  paid  for  such  a  conveyance  cannot 
be  recovered  back,  or  a  plea  of  failure  of  consideration  main- 
tained to  a  note  given  for  such  a  conveyance.  Such  deeds  are 
made  because  the  vendor  is  unwilling  to  warrant  the  title,  and 
they  are  accepted  because  the  grantee  is  willing  to  take  the 
hazard  of  the  title,  and  believes  it  is  worth  the  price  he  pays  or 
agrees  to  pay.  And  unless  fraud  is  practiced  upon  the  grantee 
the  law  permits  such  contracts  to  be  made, and  will  uphold  and 
enforce  them." 

"Without  referring  to  adjudications  of  courts  of  other  States, 
the  long  and  uniform  decisions  of  this  court  must  be  regarded 
as  conclusive  upon  the  question,  that  where  lands  are  conveyed 
without  covenants,  and  in  the  absence  of  fraud  on  the  part  of 
the  grantor,  the  grantee  cannot,  in  law  or  equity,  recover  back 
the  purchase  money  paid  for  the  premises,  upon  failure  of  title. 
This  is  the  doctrine  of  the  text-books  and  it  is  founded  upon 
principles  that  cannot  be  assailed  or  shaken. 

Appellant  bases  his  right  of  recovery  in  this  case  upon  the 
ground  of  mutual  mistake  of  the  parties  in  regard  to  the  title 
to  the  property  conveyed,  and  in  support  of  the  position  that  a 
court  of  equity  will  grant  relief,  we  have  been  referred  to 
Story's  Equity  Jurisprudence  on  this  head,  and  particularly  to 
sees.  140  and  141  and  the  cases  there  cited. 

These  sections  seem,  when  examined  alone,  to  sustain  the 
position  assumed  by  appellant,  but  in  sec.  150  the  author  says : 
"  where  the  fact  is  equally  unknown  to  both  parties,  or  where 
each  has  equal  and  adequate  means  of  information,  in  every 
such  case,  if  the  parties  have  acted  with  entire  good  faith,  a 
court  of  equity  will  not  interfere."  And  in  sec.  151  he  says: 
"  But  where  each  party  is  equally  innocent  and  there  is  no  con- 
cealment of  facts  which  the  other  party  has  a  right  to  know, 
and  no  surprise  or  imposition  exists,  the  mistake  or  ignorance, 
18— 75th  III. 
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whetlier  mutual  or  unilateral,  is  treated  as  laying  no  foundation 
for  equitable  interference.  It  is  strictly  damnuTn  ahsque  in- 
juria." 

Under  the  authority  here  announced,  we  fail  to  see  any 
ground  for  relief  in  a  court  of  equity. 

The  case  of  Lockridge  v.  Foster^  4  Scam.  573,  cited  by 
a23pellant,  is  so  unlike  the  case  under  consideration  in  its  facts, 
that  it  cannot  be  regarded  as  an  authority.  In  that  case  a  bill 
was  filed  for  rescission  or  specific  performance,  a  warranty  deed 
had  been  given,  and  there  was  also  misrepresentation. 

The  case  of  Warner  v.  Helm,  1  Gilm.  234,  cited,  rests  upon  a 
principle  entirely  difl^erent  from  the  question  involved  in  this 
case.  It  is  there  decided,  where  land  is  sold  upon  execution,  to 
which  the  defendant  has  no  title,  or  the  title  fails,  the  plaintiff 
may  have  the  sale  set  aside  and  leave  the  judgment  in  force, 
or  have  a  decree  against  the  judgment  debtor  for  the  purchase 
money. 

The  case  of  Allen  v.  Hammond,  11  Peters,  relied  upon  by 
appellant,  did  not  involve  title  to  real  estate,  or  any  question  in 
regard  to  a  deed,  but  involved  merely  a  question  in  regard  to 
sale  of  personal  property. 

Appellant  has  cited  other  authority  in  his  argument  which  it 
will  not  be  necessary  to  refer  to,  as,  in  the  view  we  have  taken 
of  the  case,  the  questions  involved  have  been,  in  principle,  settled 
by  our  own  court.  We  have  given  the  questions  presented  a 
careful  consideration,  and  as  it  does  not  appear  in  the  sale  of 
the  premises  there  was  either  fraud  or  warranty,  the  demurrer 
was  properly  sustained  to  the  bill. 
.    The  judgment  must  be  afiirmed. 

Judgment  affirmed. 
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The  Sterlhstg  Bridge  Company 

V. 

George  Baker. 

1.  Agent  —  notice  to,  when  binding  on  principal.  Where  a  party  sends 
another  to  get  certain  articles  for  use,  and  he  gets  them,  the  latter,  as  to  the 
transaction,  will  necessarily  be  the  agent  of  the  former,  and  if  the  party  let- 
ting the  articles  go,  informs  him  what  his  charge  is  per  day  for  the  use  of 
the  same,  being  about  a  matter  affecting  a  special  duty  with  which  the 
agent  is"  intrusted,  if  the  articles  are  retained  the  principal  will  be  bound 
to  pay  such  price. 

2.  Bailment  —  liability  of  hirer  for  loss.  Where  a  person  procures  the 
use  of  a  jack-screw  for  hire,  and  the  same  is  lost  and  not  returned  to  the 
owner,  the  hirer  will  be  liable  for  its  value. 

3.  Instructions  —  errors  in,  not  prejndicial,will  not  reverse.  Although 
instructions  are  not  entirely  free  from  objection,  a  reversal  will  not  be  had 
when  it  is  apparent  that  their  objectionable  features  did  not  prejudice  the 
party  complaining  of  them. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

This  was  a  suit  by  George  Baker  against  The  Sterling  Bridge 
Company,  originally  commenced  before  a  justice  of  the  peace, 
to  recover  for  the  use  of  eight  jack-screws  for  thirty-three  days, 
and  the  value  of  one  of  them  which  was  lost. 

The  case  was  taken  by  appeal  to  the  circuit  court,  where  a 
trial  was  had,  resulting  in  a  verdict  in  favor  of  the  plaintiff  for 
%QQ.  The  plaintiff  remitted  $7.50  of  the  verdict  and  judgment 
was  rendered  in  his  favor  for  the  balance.  It  appeared  that 
one  Spencer  was  the  general  superintendent  of  the  defendant, 
and  that  he  sent  Blair  to  the  plaintiff  to  procure  the  jack-screws 
to  make  repairs  on  the  bridge ;  that  the  customary  price  of 
the  plaintiff  for  the  use  of  the  jack-screws  was  twenty -five  cents 
per  day.     The  defendant  appealed. 

Mr.  John  G.  Manahan,  for  the  appellant 

Messrs.  SACivErr  &  Bennett,  for  the  appellee. 
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Pee  CmiiAM :  This  suit  was  commenced  before  a  justice  of 
the  peace  of  Whiteside  county,  and  thence  taken  by  appeal 
to  the  circuit  court  of  that  county,  where  judgment  was  ren- 
dered for  the  plaintiif  for  %QQ,  to  reverse  which  the  present 
appeal  is  prosecuted. 

We  have  examined  the  evidence  and  instructions,  as  set 
forth  in  the  abstract,  with  some  care,  and  are  of  opinion,  upon 
the  whole,  that  the  judgment  below  should  not  be  disturbed. 

The  suit  is  for  .the  use  of  certain  jack-screws  which  were 
loaned  by  the  plaintiff  to  the  defendant,  and  for  the  value  of 
one  other  which  was  likewise  so  loaned,  but  never  returned. 

The  evidence  as  to  the  material  facts  is  conflicting,  and  we  are 
unable  to  say  that  the  preponderance  is  in  favor  of  the  defend- 
ant, clearly  and  palpably. 

While  the  instructions  as  given  are  not  entirely  free  from 
objection,  their  objectionable  features  are  not  such  as,  in  our 
opinion,  could  have  materially  prejudiced  the  defendant. 

The  instructions  asked  by  the  defendant  and  refused  by  the 
court,  we  think,  were  properly  refused.  They  all  relate  tc 
what  was  said  by  the  plaintiff  to  Blair,  who  was  sent  to  him 
for  the  jack-screws,  and  who  conveyed  them  to  the  defendant. 
Both  plaintiff  and  Blair  swear  that  when  he  got  the  jack-screws, 
plaintiff  directed  him  to  inform  Spencer,  the  defendant's  agent, 
who  had  sent  for  them,  that  he  should  charge  twenty-five 
cents  a  day  for  each  jack-screw,  as  long  as  they  were  away  from 
his  shop ;  although  Blair  swears  that  he  did  not  communicate 
this  to  Spencer  or  any  other  agent  of  defendant.  No  previous 
arrangement  had  been  made  for  these  screws,  and  when  Blair 
was  sent,  it  was  to  get  them.  He  was,  as  to  this  act,  necessarily 
the  defendant's  agent.  His  request  for  them  was  the  defendant's 
request ;  and  what  was  said  to  him  as  to  the  terms  upon  which 
the  defendant  could  have  them,  was  said  to  an  agent  of  the 
defendant  about  a  matter  affecting  a  special  duty  with  which 
he  was  intrusted,  and  is,  consequently  binding  upon  the  defend- 
ant. The  instructions  refused  were  at  variance  with  these 
views,  and  assumed  wliat,  under  the  evidence,  the  law  does  not 
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imply,  namely,  that  Blair  was  not,  as  to  getting  the  screws,  the 

agent  of  the  defendant. 

Judgment  affirmed. 


Jacob  Kightlinger 

V. 

Edwin  E.  Egan. 

1.  Dog  —  licibility  of  owner  to  one  bitten  hy.  The  owner  of  a  dog  of 
vicious  habits,  who  has  knowledge  of  its  disposition  to  bite  persons,  and  of 
the  fact  that  it  had  bitten  several  persons  before,  will  be  liable  in  damages 
to  one  who  is  afterwards  bitten  by  it,  without  fault  on  his  part. 

2.  New  trial  —  wJien  evidence  is  conflicting.  Where  the  testimony  is 
conflicting,  and  much  of  it  irreconcilable,  upon  the  main  questions  in  issue, 
the  verdict  of  the  jury,  when  they  are  properly  instructed  as  to  the  law  of 
the  case,  must  be  regarded  as  settling  the  controverted  facts,  and  a  new 
trial  will  not  be  awarded. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the  Hon. 
Akthuk  a.  Smith,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Edwin  E.  Egan 
by  his  next  friend,  Moses  Philbrook,  against  Jacob  Kightlinger, 
to  recover  for  personal  injury  in  being  bitten  by  defendant's 
dog.  The  plaintiff  below  recovered  judgment  for  $800,  and 
the  defendant  appealed. 

Messrs.  Humpheet  &  England,  for  the  appellant. 

Mr.  P.  H.  Sanford,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  to  recover  for  personal  injuries  alleged 
to  have  been  done  to  plaintiff  by  a  dog  owned  by  defendant. 
It  occurred  at  the  house  of  a  neighbor,  where  plaintiff  was  tem- 
porarily stopping.  The  dog  had  come  there  with  a  member  of 
defendant's  family.     Under  the  impression  the  dog  was  one 
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that  belonged  about  the  house,  plaintiff  was  in  the  act  of  patting 
him  on  the  head,  when  he  sprang  up  and  bit  him  in  the  face, 
inflicting  a  very  severe  injury.  It  was  then  discovered  it  was 
defendant's  dog. 

A  great  number  of  objections,  many  of  them  extremely  tech- 
nical, were  taken  on  the  trial  to  the  rulings  of  the  court,  in .  the 
admission  and  rejection  of  evidence,  but  we  cannot  perceive  the 
cause  of  defendant  was  prejudiced  by  any  decision  made. 
Indeed,  we  think  the  case  was  fairly  presented  to  the  jury,  both 
as  to  the  instructions  given,  and  in  the  rulings  of  the  court  in 
the  admission  of  testimony. 

It  is  seldom  a  case  is  submitted  where  the  evidence  is  more 
directly  contradictory.  There  can  be  no  doubt  of  the  principal 
fact,  it  was  defendant's  dog  that  inflicted  the  injury,  but  whether 
it  was  of  vicious  habits  and  disposed  to  attack  persons,  and  if 
so,  whether  defendant  was  aware  of  its  disposition,  are  questions 
upon  which  the  evidence  is  conflicting,  and  much  of  it,  we  must 
say,  is  totally  irreconcilable.  There  was  evidence  from  which 
the  jm-y  could  fairly  infer  the  dog  was  vicious,  and  that  his  dis- 
position was  known  to  defendant.  He  had  owned  the  dog  five 
or  six  years  before  it  attacked  plaintiff.  It  is  proven  the  dog 
bit  two  other  persons,  one  a  child,  inflicting  a  severe  wound  on 
the  nose,  and  the  other  a  man,  passing  defendant's  house.  Both 
these  acts  were  communicated  to  defendant,  immediately  on 
their  happening,  if  credence  is  to  be  given  to  the  evidence.  One 
witness  stated  the  dog  was  kept  chained  in  the  night  and  turned 
loose  in  the  day.  On  the  other  hand,  the  testimony  is,  the  dog 
was  kind  and  good  natured,  and  was  never  known,  during  the 
entire  period  defendant  owned  him,  to  attack  any  person,  unless 
it  was  plaintiff. 

In  this  contradictory  state  of  the  evidence,  we  cannot  but 
regard  the  verdict  as  settling  the  controverted  facts.  Should 
we  do  otherwise,  it  would  be  to  usurp  the  province  of  the  jury, 
which  we  have  neither  the  right  nor  the  inclination  to  do.  It 
was  pre-eminently  a  case  for  a  jury,  and  we  do  not  feel  author- 
ized to  disturb  their  finding 
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The  instructions,  taken  and  considered  together,  presented  the 
law  with  sufficient  clearness  to  enable  the  jury  to  comprehend 
the  issues  involved.  They  contained  nothing  that  was  calculated 
to  mislead  the  jury,  and  what  was  omitted  in  one  seems  to  have 
been  supplied  in  another. 

While  the  damages  found  are  full  high,  we  cannot  say,  in 
view  of  the  fact  plaintiff  suffered  a  jDainful  and  severe  injury, 
they  are  so  high  as  to  be  oppressive,  and  for  that  reason  alone 
justify  a  reversal  of  the  judgment. 

ISTo  error  appearing  that  could  affect  the  merits  of  the  case, 
the  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Craig  took  no  part  in  this  decision. 


Richard  Bowdeist 

1). 
William  Bowden. 

1.  Appeal — lies  from  county  court  to  drcuit  court  in  insolvent  proceed- 
ing. Where  a  party  arrested  on  a  capias  ad  satisfaciendum  denies  the 
grounds  for  his  arrest  stated  in  the  plaintiff's  affidavit,  and  demands  a  jury 
to  try  the  question  in  the  county  court,  and  tliey  find  against  him,  and  the 
court  remands  him  back  to  the  officer  having  him  in  custody,  such  remand- 
ing order  is  not  a  ministerial,  but  a  judicial,  act,  and  is  for  all  purposes  final, 
and,  therefore,  an  appeal  lies  from  such  order  to  the  circuit  court. 

2.  Insolvent  debtor  —  carinot  he  compelled  to  scliedule.  A  debtor  ar- 
rested on  a  ca.  sa.,  if  found  guilty  of  fraud  on  a  trial  of  that  question,  can- 
not be  compelled  to  schedule.  He  may  do  so  in  the  cases  allowed,  but  he 
cannot  be  compelled  to. 

3.  Fraud — presumption  as  to,  in  sale  ofpropei'ty.  An  insolvent  debtor 
has  the  right  to  sell  his  property  to  pay  his  debts,  and  vrliere  the  design  of 
such  an  act  may  be  traced  to  an  honest  and  legitimate  source,  equally  as 
well  as  to  a  corrupt  one,  no  fraud  can  be  presumed. 

4.  Same — intent, how  proved.  Fraud  cannot  be  shown  without  proof  of 
facts.  The  fact  of  disposing  of  the  debtor's  property  must  be  shown,  and 
the  fraudulent  intent.  Direct  evidence  of  witnesses  speaking  from  their 
own  knowledge  of  the  fraudulent  intent  is  not  required.     It  is  sufficient  to 
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prove  facts  and  circumstances  strong  enough  to  justify  a  jury  in  inferring 
such  an  intent. 

5.  Instructions  —  mistake  that  works  no  prejudice.  A  slight  mistake 
in  the  enumeration  of  property  exempt  by  law,  in  an  instruction,  where  it 
is  evident  it  could  not  have  misled  the  j ury  to  the  prejudice  of  the  party 
complaining  of  it,  will  not  be  sufficient  error  for  a  reversal. 

Writ  of  Ereoe  to  tlie  Circuit  Court  of  Jo  Daviess  county ; 
the  Hon.  William  Bkown,  Judge,  presiding. 

This  was  an  application  to  the  county  court  of  Jo  Daviess 
county,  by  William  Bowden,  to  be  discharged  from  imprison- 
ment for  debt  under  a  oa.  sa.  issued  against  him  upon  a  judg- 
ment in  favor  of  Richard  Bowden,  and  taken  by  appeal  to  the 
circuit  court.  The  facts  of  the  case  are  substantially  stated  in 
the  opinion. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  plaintiff  in  error. 

Mr.  M.  Y.  Johnson,  and  Mr.  John  W.  Luke,  for  the  defend- 
ant in  error. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  under  chapter  72,  entitled  "  Insolvent 
Debtors,"  in  force  July  1,  1872. 

It  appears  defendant  was  arrested  on  a  ca.  sa.  issued  on  the 
affidavit  of  appellant  and  at  his  suit,  charging  him  with  refusing 
to  surrender  his  estate  for  the  payment  of  a  judgment  appellant 
had  obtained  against  him  in  the  circuit  court  of  Jo  Daviess 
county,  and  with  fraud  in  disposing  of  his  property  to  prevent 
the  levy  of  aj)pellant's  execution  thereon.  On  being  brought 
before  the  judge  of  the  county  court,  he  demanded  to  have  the 
question  whether  he  was  guilty  of  such  fraud  or  had  refused  to 
surrender  his  estate,  tried  by  a  jury.  A  jury  was  empannelled, 
who  found  the  defendant  guilty,  and  he  was  remanded  to  the 
custody  of  the  officer.  A  motion  for  a  new  trial  was  refused, 
and  judgment  entered  against  the  defendant  for  costs.  An 
appeal  was  prayed  to  the  circuit  court,  which  was  granted,  and 
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a  bond  executed  in  such  amount  and  with  such  security  as  was 
approved  by  the  court,  conditioned  according  to  law.  On  the 
execution  of  the  bond  the  county  court  discharged  the  defend- 
ant from  custody,  to  all  which  the  appellant  excepted. 

In  the  circuit  court  a  motion  was  made  to  dismiss  the  appeal, 
which  was  denied,  and  on  trial  then  by  a  jury,  the  defendant 
was  found  not  guilty 

A  motion  for  a  new  trial  was  overruled,  and  judgment  ren- 
dered against  appellant  here  for  costs. 

The  first  point  made  by  appellant  is,  the  circuit  court  erred 
in  refusing  to  dismiss  the  appeal,  he  insisting  that  the  county 
court  had  no  right  to  allow  an  appeal.  He  contends  that  the 
statute  does  not  allow  an  appeal  in  such  a  case,  and  after 
quoting  that  part  of  sec.  5  of  the  statute,  which  reads,  "if 
the  debtor  shall  be  found  guilty  of  such  fraud  or  refusal,  he 
shall  be  remanded  to  the  custody  of  the  proper  officer,  but  such 
finding  shall  not  prevent  his  availing  of  the  other  provisions  of 
the  act,"  he  argues,  that  the  order  of  remandment  is  a  minis- 
terial rather  than  a  judicial  act ;  that  when  the  debtor  is  found 
guilty  that  is  the  end  of  that  mode  of  effecting  a  release,  and 
he  is  taken  back  to  jail,  being  remanded  there  by  the  ministerial 
act  of  the  court  —  that  no  judgment  or  judicial  order  sends  him 
back,  but  the  verdict  of  the  jury  does  it  —  that  there  is  no  pro- 
vision of  the  statute  that  he  shall  be  adjudged  guilty  upon  the 
verdict,  and  no  judgment  of  guilt  is  entered  against  him; 
that  after  a  verdict  of  guilty  no  other  step  could  be  taken 
by  the  debtor  but  to  schedule.  He  further  contends,  that  sec. 
26,  which  provides,  "any  debtor  or  creditor  who  may  feel 
himself  aggrieved  by  any  final  order  or  judgment  of  the 
county  court  under  the  provisions  of  this  act,  may,  at  any 
time  within  ten  days  from  entering  such  order  or  judgment, 
appeal  to  the  circuit  court  of  the  county,  upon  giving  bond 
in  such  amount  and  with  such  security  as  shall  be  approved 
by  the  county  court,"  has  no  application  to  the  case  at  the 
stage  it  had  reached,  as  there  was  no  final  order,  and  not  even 
a  judgment  for  costs ;  that  this  section  has  relation  only  to 
19— 75th  III. 
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proceedings  where  a  schedule  is  presented,  and  to  acts  and  orders 
consequent  thereupon. 

We  cannot  concur  in  this  view  of  the  statute.  The  order 
remanding  the  debtor,  is  not  a  ministerial,  but  a  judicial  act. 
The  court  is  required  by  the  statute  to  remand  the  debtor  to 
the  custody  of  the  officer  if  he  is  found  guilty.  It  is  the 
sentence  of  the  law  on  the  facts  found  by  the  jury,  and 
which  the  court  judicially  pronounced,  as  is  shown  by  the 
record.  This  terminated  the  controversy,  and  was  for  all 
purposes  a  final  order  or  judgment  in  that  case.  If  this  be 
so,  then  by  sec.  26,  above  quoted,  an  appeal  lay,  and  the 
court  did  not  err  in  refusing  to  dismiss  it  on  motion. 

We  cannot  concur  in  the  view  appellant  presents,  in  regard 
to  scheduling.  A  debtor  arrested  on  a  ca.  sa.,  if  found  guilty 
of  fraud,  cannot  be  compelled  to  schedule.  The  law  contains 
no  such  provision.  lie  may,  if  he  chooses,  spend  the  balance 
of  his  days  in  jail,  or  so  long  as  his  creditor  is  willing  and  able  to 
pay  his  board  and  jail  fees,  at  the  rate  of  one  dollar  and  fifty 
cents  per  day.  It  is  provided  by  sec.  34,  when  the  defendant, 
arrested  upon  final  process,  shall  not  be  entitled  to  relief  under 
the  act,  if  the  plaintiff  will  advance  the  jail  fees  and  board,  in 
manner  hereinbefore  provided,  the  defendant  may  be  imprisoned 
at  one  dollar  and  fifty  cents  per  day,  until  the  judgment  shall  be 
satisfied,  and  the  officer  making  the  arrest  shall  indorse  the  execu- 
tion, "  Satisfied,  in  full,  by  imprisonment."  R.  S.  1874,  p.  589. 

If  the  appeal  was  properly  allowed,  then  appellant  contends 
the  bond  required  by  the  county  court,  on  allowing  the  appeal, 
was  insufficient.  The  answer  to  this  is,  the  statute  authorizes 
the  county  court  to  direct  the  amount  of  the  bond  and  approve 
the  security,  and  on  this  appeal  the  action,  in  that  respect,  will 
not  be  reviewed. 

It  is  further  insisted  by  appellant,  that  the  circuit  court  should 
have  granted  a  new  trial. 

On  this  point,  without  going  into  a  close  consideration  of  all 
the  facts  in  evidence,  it  is  sufficient  to  say,  there  are  many  cir- 
cumstances in  the  case  well  calculated  to  excite  a  reasonable  sus- 
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picion  of  the  honesty  and  fairness  of  the  debtor's  conduct  in 
disposing  of  his  property.  The  question  before  the  jury  was, 
had  he  fairly  and  honestly  disposed  of  his  property,  under  the 
circumstances  of  this  indebtedness  to  appellant,  or  did  he  dis- 
pose of  it  in  the  manner  he  did,  with  the  design  of  hindering, 
delaying  and  defrauding  this  creditor. 

This  debtor  would  appear  to  have  been  in  embarrassed  cir- 
cumstances, if  not  insolvent ;  and  if  he  was  insolvent,  he  had 
the  right  to  sell  his  property  to  pay  his  debts.  Waddams  v. 
IJtcm.j)hrey,  22  Bl.  661 ;  Wood  v.  Shaw,  29  ib.  444.  If  the 
motive  and  design  of  an  act  may  be  traced  to  an  honest  and 
legitimate  source,  equally  as  well  as  to  a  corrupt  one,  the  former 
should  be  preferred.  MoConnell  v.  Wilcox,  1  Scam.  344.  To 
impeadi  the  sale  of  personal  property,  it  is  necessary  to  show 
that  both  vendor  and  purchaser  designed  to  delay  creditors. 
Brown  v.  Riley,  22  Bl.  45  ;  Myers  v.  Kinzie,  26  ib.  36 ; 
Gridley  v.  Bingham,  51  ib.  153. 

To  establish  fraud  of  the  character  charged  in  this  proceeding, 
all  the  circumstances  should  be  considered  and  weighed  by  the 
jury.  Fraud  may  be  said  to  be  the  judgment  of  law  on  facts 
and  intent.  The  facts  of  disposing  of  his  property  by  the 
debtor  are  proved  —  the  intent  with  which  it  was  done,  must 
also  be  proved,  and  if  shown  to  have  been  with  the  intent  to 
hinder,  delay  or  defraud  this  creditor,  or  his  creditors  generally, 
then  the  judgment  of  the  law  would  be  that  such  a  disposition 
of  his  property  was  a  fraud,  upon  them.  These  are  not  to  be 
proved  by  direct  evidence  of  witnesses  speaking  from  their  own 
knowledge  of  the  fraudulent  intent,  for  parties  intending  fraud 
do  not  call  witnesses  to  the  transaction,  but  facts  and  circum- 
stances strong  enough  to  justify  a  jury  in  inferring  a  fraudulent 
intent.  Fraud  cannot  be  presumed  without  proof,  but  facts  and 
circumstances  may  be  proved  from  which  the  jury  would  have 
the  right,  and  be  required,  to  infer  fraud. 

This  proposition  was  plainly  placed  before  the  jury  by 
the  third  instruction  asked  by  appellant,  rendering  it  unneces- 
sary to  give  the  seventeenth,  which  is  of  the  same  import. 
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Some  objection  is  made  to  giving  the  eighth  instruction  for 

the  defendant.     All  the  property  therein  enumerated  may  not 

be  exempt  by  law  from  execution,  but  the  most  of  it  is,  and  if 

a  mistake  was  made  by  the  court  in  this  regard,  it  could  not  have 

misled  the  jury  to  the  prejudice  of  the  plaintiff.     The  great 

question  before  the  jury  was,  had  the  defendant  disposed  of  his 

property  in  fraud  of  his  creditors,  and  of  plaintiff  in  especial. 

We  think,  on  an  examination  of  all  the  testimony,  the  jury 

found  properly,  and  were  not  misled  by  the  court. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


1 


William  Golsen 

V. 

Michael  Beand. 

1.  Contribution  —  rujJd  to,  does  not  rent  in  contract.  Tlie  right  to  con- 
tribution does  not  arise  out  of  any  contract  or  agreement  between  co-sure- 
ties to  indemnify  eacli  other,  but  on  the  principle  of  equity  which  courts  of 
law  enforce,  that  when  two  persons  are  subject  to  a  common  burden,  it  shall 
be  borne  equally  between  them. 

2.  Same  —  when  sureties  become  bound  at  different  times  and  by  different 
instruments.  It  is  well  settled  that  different  sureties  occupy  towards  each 
other  the  relation  of  co-sureties,  and  that  contribution  may  be  enforced 
between  them,  although  they  may  have  becomebound  jointly  and  severally 
by  different  instruments,  at  different  times,  and  without  the  knowledge  of 
each  other,  provided  that  the  obligations  into  which  they  enter  are  for  the 
same  engagement  and  for  the  same  principal,  and  it  does  not  appear  that 
one  obligation  was  intended  to  be  secondary  or  collateral  to  the  others.  Il 
is  sufficient  for  the  right  to  claim  contribution  that  it  appears  that  the  par- 
ties are  under  obligation  to  pay  the  same  debt  as  sureties  for  a  third 
person. 

3.  Same  —  among  guarantors.  Where  two  persons,  at  the  request  of 
the  maker  of  a  note,  write  their  names  upon  the  back  of  the  same,  though 
not  in  the  presence  of  each  other,  whereby  they  become  co-guarantors,  and 
one  of  them  has  to  pay  the  note,  he  will  be  entitled  to  call  upon  the  other 
for  contribution. 

4.  Where  one  of  two  co-guarantors  paid  the  debt,  taking  an  assignment 
of  the  note  to  a  third  party,  to  whom  he  charged  the  amount  paid  by  him 
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and  caused  suit  to  be  brought  thereon  against  his  co-guarantor,  which  he 
afterwards  dismissed,  and  brought  suit  for  contribution,  producing  the  note 
on  the  trial,  with  the  payee's  indorsement  erased,  it  was  held,  that  causing 
the  note  to  be  indorsed  and  suit  brought  thereon,  was  no  bar  to  his  right  to 
sue  for  contribution. 

5.  Same  —  paying  debt  before  due.  Where  a  co-guarantor  pays  the  note 
before  it  is  due,  at  the  request  of  the  other  guarantor,  the  latter  will  be 
liable  to  contribute,  and  it  has  been  held  that  payment  before  maturity  is 
not  necessarily  voluntary,  and  that  eventual  liability  is  equivalent  to  a  pre- 
cedent request  to  pay. 

Appeal  from  the  Superior  Court  of  Cook  coantj ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Jussen  &  Anderson,  for  the  appellant. 

Messrs.  Nissen  &  Barnum,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Brand  against 
Golsen,  for  contribution.  Otto  Hartung,  and  Ida  Hartung,  his 
wife,  made  their  promissory  note,  bearing  date  February  1, 1873, 
payable  six  months  after  date,  with  ten  per  cent  interest,  to 
Jacob  Keller. 

Before  the  delivery  of  the  note  to  Keller,  Golsen  and  Brand, 
at  the  instance  of  the  maker,  Hartung,  and  on  requirement  of 
the  payee,  wrote  their  names  in  blank  upon  the  back  of  the 
note,  Golsen  writing  his  first ;  and  on  the  26th  day  of  July, 
1873,  Otto  Hartung  having  previously  gone  into  bankruptcy, 
Brand  paid  the  note  to  Keller,  and  afterward  brought  this  action 
against  Golsen,  to  recover  one-half  of  the  amount  so  paid.  He 
recovered  in  the  court  below,  and  Golsen  appealed. 

The  obligation  which  Golsen  and  Brand  assumed,  by  writing 
their  names  upon  the  back  of  the  note,  was,  under  the  decisions 
in  this  State,  that  of  guarantors.  No  question  is  made  in  this 
respect,  but,  inasmuch  as  the  proof  shows  that  Golsen  and  Brand 
made  the  indorsements  of  their  names  at  different  times,  not  in 
the  presence  of  each  other,  and  without  any  agreement  or  concert 
between  themselves  in  the  matter,  it  is  claimed  by  aj)pellant  that 
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the  parties  entered  into  the  guaranties  they  made,  severally,  and 
that  there  is  no  liability  to  contribution ;  that  to  enforce  contri- 
bution, the  parties  must  have  been  joint  guarantors.  Such  a 
claim  is  without  any  legal  support.  It  was  enough  that  the 
parties  were  co-guarantors ;  they  were  not  required  to  be,  other- 
wise, joint  guarantors. 

The  right  to  contribution  does  not  arise  out  of  any  contract 
or  agreement  between  co-sureties  to  indemnify  each  other,  but 
on  the  principle  of  equity,  which  comets  of  law  enforce,  that 
where  two  persons  are  subject  to  a  common  hurden^  it  shall  be 
borne  equally  between  them. 

It  is  well  settled  that  different  sm-eties  occupy  toward  each 
other  the  relation  of  co-sureties,  and  that  contribution  may  be 
enforced  between  them,  although  they  may  have  become  bomid 
jointly,  or  severally,  by  different  instruments,  at  different  times, 
and  without  the  knowledge  of  each  other,  provided  that  the 
obligations  into  which  they  enter  are  for  the  same  engagement 
and  for  the  same  principal,  and  it  does  not  appear  that  one  ob- 
ligation was  intended  to  be  secondary  or  collateral  to  the  others. 
It  is  sufficient  for  the  right  to  claim  contribution,  that  it  appears 
that  the  parties  were  under  obligation  to  pay  the  same  debt  as 
sureties  for  a  third  person. 

These  principles  find  support  in  the  following,  among  other 
authorities  :  Norton^.  Coons,  3  Denio,  132  ;  Armitage  v.  Pul- 
tuer,  37  N.  Y.  494 ;  Warren  v.  Morrison,  3  AUen,  567 ;  Dering 
V.  Ecurl  of  Winchelsea,  1  Lead.  Cas.  Eq.  131 ;  S.  C,  1  Cox's 
Cases,  318 ;  S.  C.  2  B.  &  P.  270 ;  Burge  on  Sm-etyship,  384-5  ; 
Breckenridge  v.  Taylor,  5  Dana,  112 ;  1  Story's  Eq.  Ju.  sec.  495. 

We  apprehend  it  is  not  to  be  denied,  that  the  same  rules  of 
contribution  govern  between  guarantors,  as  between  sm'eties. 

Appellant's  counsel,  in  support  of  their  view,  cite  2  Pars,  on 
Notes  and  Bills,  140,  where  it  is  said :  "  A  guarantor  is  not 
hable  for  contribution  to  a  maker,  or  any  other  party  on  a  note 
or  bill,  or  to  any  person  except  one  who  is  a  joint  guarantor 
with  himself."  But  by  "  joint  guarantor,"  the  author  unques- 
tionably meant  no  more  than  co-guarantor. 
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The  author's  text  refers  only  to  Zartgley  v.  Griggs,  10  Pick. 
121,  and  nothing  in  that  decision  justified  the  use  of  the  word 
"  joint,"  in  the  sense  wliich  is  here  claimed  by  appellant.  The 
same  may  be  said  in  reference  to  the  other  citation,  that  "  the 
undertaking  which  is  to  serve  as  the  foundation  of  a  claim  for 
contribution,  must  be  joint  and  not  separate  and  successive."  1 
Pars,  on  Contracts,  35.  In  neither  citation  does  there  appear 
any  intention  to  draw  a  distinction  in  the  case  of  co-guarantors, 
or  co-sureties,  between  whether  they  are  bound  jointly,  or  sever- 
ally, and  to  hold  that  the  right  of  contribution  exists  only  in 
the  former,  and  not  in  the  latter  case.  They  afford  no  counte- 
nance to  such  a  doctrine. 

It  is  further  insisted  that  Brand  cannot  sue  for  contribution, 
because  the  evidence  establishes  that  not  he,  but  the  Brewing 
Company,  a  corporation  of  which  Brand  is  president,  paid  the 
note  in  question  with  the  funds  of  the  company  ;  and  because 
of  the  supposed  liability  of  Golsen  hereafter  to  a  suit  on  behalf 
of  the  Brewing  Company  as  a  hona  fide  holder  of  the  note. 
Brand  does  testify,  that  he  paid  the  note  and  charged  it  to  the 
company,  and  that  he  caused  a  formal  indorsement  to  F.  J. 
Dewes,  the  secretary  of  the  company,  to  be  written  over  the 
name  of  Keller,  the  payee,  on  the  back  of  the  note,  and  that 
suit  was  afterward  instituted  in  the  name  of  Dewes  against 
Golsen,  and  subsequently  dismissed.  But,  although  Brand  was 
the  president  of  the  Brewing  Company,  he  was  the  guarantor 
upon  the  note,  and  not  the  company  ;  there  was  no  liability  of 
the  company.  There  is  no  doubt  that  Brand  paid  the  note  to 
Keller,  and  thus  discharged  the  common  burden  resting  upon 
himself  and  Golsen,  and  charging  the  amount  of  the  payment 
to  the  company  and  causing  the  note  to  be  formally  indorsed 
to  Dewes  and  sued  in  his  name,  is  no  bar  to  the  right  for  con- 
tribution. 

The  note  was  brought  into  court  by  Brand  and  produced  by 
him  at  the  trial  with  the  indorsement  to  Dewes,  and  the  payee's 
indorsement  stricken  out.  There  is  no  ground  of  liability  of 
Golsen  to  any  further  suit. 
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It  is  lastly  objected,  that  Brand  paid  tlie  note  before  it  was 
due,  on  the  26th  of  July,  when  it  was  not  due  until  August  1 ; 
that  there  was  no  present  legal  liability  to  pay  the  note  at  the 
time  when  it  was  paid,  and  so  no  impKed  request  to  pay  it. 

But  there  was  evidence  in  the  case,  from  which  the  jury 
might  have  been  warranted  in  finding  an  express  request  by 
Golsen  to  Brand  to  pay  the  note  at  the  time  he  did.  Besides, 
it  has  been  held  that  payment  in  such  case,  before  maturity,  is 
not  necessarily  voluntary,  and  that  eventual  liability  is  equiva- 
lent to  a  precedent  request.     Craig  v.  Craig,  5  Kawle,  98. 

We  perceive  no  ground  for  reversing  the  judgment,  and  it 

will  be  affirmed. 

Judgment  affirmed. 


The  City  of  Galesburg 

V. 

Olof  Hawkestson  et  al. 

1.  Taxation  —  uniformity  —  withdrawing  territory  from  'municipality. 
Inasmuch  as  all  taxable  property  within  the  limits  of  municipal  corporations 
must  be  taxed,  on  the  basis  of  uniformity  as  to  persons  and  property,  for  the 
payment  of  municipal  indebtedness,  the  withdrawal  of  any  real  estate  from 
the  jurisdiction  of  such  taxation,  where  a  given  sum  is  to  be  raised,  to  that 
extent  increases  the  burden  of  taxation  on  the  property  remaining  within 
the  corporate  limits,  and  as  all  such  indebtedness  is  presumably  incurred 
for  the  equal  benefit  of  every  part  of  the  municipality,  such  withdrawal 
would  be,  in  itself,  an  injustice  to  the  remaining  tax-payers,  unless  attended 
with  some  corresponding  benefit  to  the  municipality. 

2.  Constitutional  law  —  law  imposing  legislative  power  and  duty  on 
courts.  The  act  entitled  "  An  act  to  provide  for  annexing  and  excluding 
territory  to  and  from  cities,  towns  and  villages,"  approved  April  10,  1873,  so 
far  as  it  attempts  to  confer  power  upon  the  courts  to  change  the  boundaries 
of  such  municipal  bodies,  by  annexing  or  disconnecting  territory,  is  uncon- 
stitutional, such  acts  being  in  their  nature  legislative  and  not  judicial  acts. 

3.  The  same  power  cannot  be  either  legislative  or  judicial,  as  the  legisla- 
ture may  be  disposed  to  retain  it,  or  surrender  it  to  the  judiciary.  If  the 
boundaries  of  municipal  corporations  can  be  altered  and  changed  by  the 
legislature  at  discretion,  and  the  authorities  are  to  that  effect,  then  the  courts 
cannot  be  invested  with  such  power,  as  it  is  legislative  power. 
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Appeal  from  tlie  Circuit  Court  of  Knox  county  ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  petition  by  Olof  Hawkinson  and  others,  filed  in 
the  circuit  court,  to  have  their  lands  within  the  corporate  limits 
of  the  city  of  Galesburg,  disconnected  therefrom  by  a  decree  of 
court.  The  city  and  several  citizens  having  an  interest  in  the 
matter  appeared,  and  resisted  the  relief  sought.  The  court 
below  decreed  according  to  the  prayer  of  the  petition,  and  the 
defendant  below  appealed. 

Messrs.  Miller  &  Frost,  for  the  appellants. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  eighth  section  of  "  An  act  to  provide  for  annexing  and 
excluding  territory  to  and  from  cities,  towns  and  villages,  and 
to  unite  cities,  towns  and  villages,"  approved  April  10,  1872, 
and  in  force  July  1,  1872,  (2d  Gross,  64)  provides  that  when- 
ever a  majority  of  the  legal  voters  of  any  territory  within  any 
city,  town  or  village,  and  being  upon  the  border  and  within  the 
boundary  thereof,  shall  petition  the  circuit  court  of  the  county 
in  which  such  city,  town  or  village  is  situated,  praying  to  be 
disconnected  therefrom,  such  petition  shall  be  filed  with  the 
clerk  of  the  court,  at  least  ten  days  before  the  first  day  of  the 
term  at  which  it  is  proposed  to  be  heard,  and  like  proceedings 
shall  be  had  as  is  required  by  sees.  4,  5  and  6  of  the  act  for  the 
annexation  of  territory  to  such  city,  town  or  village,  provided 
that  the  provisions  of  this  section  shall  only  apply  to  lands  not 
laid  out  into  city  or  town  lots  or  blocks. 

Section  4  prescribes  how  a  petition  to  enlarge  the  boundaries 
of  any  city,  town  or  village  shall  be  presented  to  the  circuit 
court,  what  notice  shall  be  given,  etc.,  and  sees.  5  and  6  are  as 
follows : 

"  §  5.  The  legal  voters,  resident  upon  the  territory  thus  pro- 
posed to  be  annexed,  or  any  of  them,  or  any  owner  of  land 
20  —  75th  III. 
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therein,  or  any  voter  of  sucli  city,  village  or  town,  may  appear 
at  such  hearing  and  show  cause  why  such  annexation  should  not 
be  made  ;  and  the  court,  or  a  jury  impanneled  for  that  purpose 
(no  member  of  the  jury  so  impanneled  shall  be  a  resident  of  the 
corporation  or  territory  to  be  annexed,  nor  of  the  town  or  towns 
in  which  said  corporation  or  territory  may  be  situated)  shall 
hear  all  competent  evidence  that  may  be  offered  by  either  party ; 
and  the  court  may  continue  the  hearing,  from  time  to  time,  for 
any  cause,  and  make  all  proper  orders  in  regard  to  the  hearing, 
giving  of  notices,  and  other  disposition  of  the  case." 

"  §  6.  If,  upon  the  hearing,  the  court  or  the  jury  shall  find 
that  such  territory  ought  to  be  annexed  to  such  city,  village  or 
town,  and  can  be  so  done  without  injustice  to  the  inhabitants  or 
persons  interested,  the  court  shall  so  order.  If  the  court  or  the 
jury  shall  find  against  the  petitioner,  the  petition  shall  be  dis- 
missed at  the  costs  of  the  petitioner,  and  no  subsequent  petition 
shall  be  presented  for  the  annexation  of  any  of  the  territory 
embraced  in  such  petition,  within  one  year  from  the  time  of 
entering  such  order,  provided  that  new^  trials  may  be  granted, 
as  in  other  jury  cases." 

The  petition  of  appellees  sets  forth  that  the  petitioners  reside 
in,  and  are  a  majority  of  the  legal  voters  of  the  territory  de- 
scribed in  the  petition,  situate  within  and  upon  the  border  and 
within  the  boundary  of  the  city  of  Galesburg,  containing  520 
acres,  &c. ;  that  a  portion  of  the  petitioners  therein  named 
claim  to  own  and  do  possess  and  control  part  of  the  territory 
described  in  the  petition,  and  desire  to  be  and  are  made  peti- 
tioners, and  that  no  part  of  the  land  therein  described  is  now, 
or  ever  has  been  laid  out  in  town  or  city  lots  or  blocks.  The 
prayer  is,  that  the  territory  in  the  petition  described  may  be 
disconnected  from  the  city  of  Galesburg. 

Answer  and  replication  were  filed,  and  the  cause  was  sub- 
mitted to  a  jury,  who  returned  a  verdict  as  follows :  "  We,  the 
jury,  find  for  the  petitioners."  Motion  for  new  trial  was  made 
by  defendants,  which  the  court  overruled  and  proceeded  to  ren- 
der a  decree  on  the  verdict,  disconnecting  the  property  described 
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in  the  decree  from  the  city  of  Galesburg,  and  changing  and 
reducing  its  corporate  limits  to  that  extent. 

It  is  set  up  by  the  answer,  and  conceded  in  argument  by  ap- 
pellees, that  the  city  of  Galesburg  has  an  outstanding  bonded 
indebtedness,  bearing  interest,  to  the  amount  of  $90,000,  con- 
tracted while  the  property  disconnected  from  the  city  by  this 
decree  was  within  its  corporate  limits.  Inasmuch  as  all  taxable 
property  within  the  limits  of  such  corporation  must,  under  our 
constitution,  be  taxed,  on  the  basis  of  uniformity  as  to  persons 
and  property,  for  the  payment  of  municipal  indebtedness,  it  is 
plain  that  the  withdrawal  of  any  real  estate  from  the  jurisdiction 
of  such  taxation,  where  a  given  sum  is  to  be  raised,  to  that  extent 
increases  the  burden  of  taxation  on  the  property  remaining 
within  the  corporate  limits.  Considering  that  all  corporate 
indebtedness  is  presumably  incurred  for  the  equal  benefit  of 
every  part  of  the  municipality,  this  is,  in  itself,  an  injustice  to 
the  remaining  tax  payers,  unless  the  act  of  disconnecting  the 
property  is  attended  with  some  corresponding  benefit  to  the 
municipality. 

If  we  were  to  give  effect  to  the  statute,  its  language  could 
not  be  disregarded.  Being  in  derogation  of  the  common  law, 
it  should  be  construed  strictly,  and  the  city,  and  others  inter- 
ested, might  properly  insist  that  nothing  should  be  taken  in 
favor  of  the  petitioners  by  intendment  merely.  The  verdict  of 
the  jury  would,  therefore,  seem  to  be  entirely  insufficient  to 
warrant  the  decree  which  was  rendered.  The  statute  is  sus- 
ceptible of  no  other  construction  than  that  the  court  or  jury 
trying  the  case  shall  find  whether  the  territory  ought  to  be  dis- 
connected, and,  if  so,  whether  it  can  be  so  done  without  any 
injustice  to  the  inhabitants  or  persons  interested  therein.  This 
verdict  determines  nothing  in  these  respects.  It  is  "  for  the 
petitioners,"  and  nothing  more.  We  do  not  think  this  was 
comprehensive  enough  to  justify  the  decree. 

But  we  conceive  that  the  proceeding  is  liable  to  a  still  graver 
objection. 

By  article  three  of  our  constitution,  "  the  powers  of  the  gov- 
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emment  of  this  State  are  divided  into  three  distinct  depart- 
ments —  the  legislative,  executive  and  judicial ;  and  no  person 
or  collection  of  persons,  being  one  of  these  departments,  shall 
exercise  any  power  properly  belonging  to  either  of  the  others, 
except  as  hereinafter  expressly  directed  or  permitted." 

Dillon  says,  in  his  work  on  Municipal  Corporations,  sec.  9, 
"  Municipal  coqDorations  are  bodies  politic  and  coi'porate,  and 
established  by  law,  to  share  in  the  civil  government  of  the 
country,  but  chiefly  to  regulate  and  administer  the  local  or  in- 
ternal affairs  of  the  city,  town,  or  district  which  is  incorporated. 
Like  other  corporations,  they  must  be  created  by  law.  They 
possess  no  powers  or  faculties  not  conferred  upon  them,  either 
expressly  or  by  fair  implication,  by  the  law  which  creates  them, 
or  other  statutes  appKcable  to  them.  Persons  residing  in  or 
inhabiting  a  place  to  be  incorporated,  as  well  as  the  place  itself, 
are  —  both  the  persons  and  the  place  —  indispensable  to  the 
constitution  of  a  municipal  corporation."  And  again  in  sec. 
124,  "  Because  residence  within  the  corporation  confers  rights 
and  imposes  duties  upon  the  residents,  and  the  local  jurisdiction 
of  the  incorporated  place  is,  in  most  cases,  confined  to  the  limits 
of  the  corporation,  it  is  necessary  that  these  limits  be  definitely 
fixed.  They  are  established  by  legislative  authority.  The 
power  to  incorporate  a  place  necessarily  includes  the  power  to 
fix  and  change  its  boundaries." 

The  boundaries  of  the  city  of  Galesburg  are  defined  by 
its  charter  and  amendments  thereto,  and  any  change  in 
those  boundaries  must  necessarily  contract  or  enlarge  the 
sphere  of  its  municipal  jurisdiction,  and,  therefore,  constitute, 
so  far,  an  amendment  of  its  charter.  That  the  legislature 
may  delegate  authority  to  a  municipal  corporation  to  make 
changes  in  its  boundaries,  does  not  affect  the  principle  we 
claim  to  be  applicable  here,  for,  in  such  cases,  the  municipality 
acts  through  its  legislative  authority ;  nor  is  it  necessary  to  in* 
quire  how  far  a  law  may,  in  its  application  to  persons,  or  things, 
be  made  to  depend  on  prescribed  conditions.  The  attempt  here 
is  to  invest  the  judiciary  with  power,  not  merely  to  detemiine 
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whether  certain  prescribed  conditions  upon  which  the  law  is  to 
take  effect,  exist,  but  whether  as  to  a  certain  locality  there 
ought  to  be  a  change  in  the  existing  law  on  a  particular  subject, 
and  if  in  the  opinion  of  the  court  the  change  ought  to  be  made 
and  injustice  will  not  be  done  thereby,  it  is  empowered  to  make 
it.  Wherein  would  the  principle  be  different  if  the  legislature 
had  authorized  the  circuit  court  to  receive  the  petition  of  a  cer- 
tain number  of  citizens  of  any  incorporated  city,  town  or  vil- 
lage, to  lay  out  and  improve  certain  streets,  or  to  prohibit 
domestic  animals  from  running  at  large  within  the  corporate 
limits,  and  hear  evidence  on  the  subject,  and  if  it  should  find 
that  the  streets  ought  to  be  laid  out  and  improved,  or  domestic 
animals  should  be  prohibited  from  running  at  large,  and  no  in- 
justice would  be  done  thereby,  to  render  a  decree  to  that  effect  ? 
We  see  none ;  and  yet  it  is  too  patent  to  admit  of  illustration 
that  this  would  be  legislative,  and  not  a  judicial  determination. 
Whether  cities,  towns  or  villages  should  be  incoi-porated,  and,  if 
incorporated,  whether  enlarged  or  contracted  in  their  bounda- 
ries, presents  no  question  of  law  or  fact  for  judicial  determina- 
tion. It  is  purely  a  question  of  policy,  to  be  determined  by  the 
legislative  department.  In  the  language  of  Woodbuet,  J.,  in 
Merrill  v.  Slierhurne^  1  K.  H.  204,  "  a  marked  difference  exists 
between  the  employment  of  judicial  and  legislative  tribunals. 
The  former  decide  upon  the  legality  of  claims  and  conduct, 
and  the  latter  make  rules  upon  which,  in  connection  with  the 
constitution,  those  decisions  should  be  founded.  It  is  the 
province  of  judges  to  determine  what  is  the  law  upon  existing 
cases.  In  fine,  the  law  is  applied  by  the  one,  and  made  by  the 
other.  To  do  the  first,  therefore,  to  compare  the  claims  of  par- 
ties with  the  law  of  the  land  before  established,  is  in  its  nature 
a  judicial  act.  But  to  do  the  last,  to  pass  new  rules  for  the 
regulation  of  new  controversies,  is,  in  its  nature,  a  legislative 
act." 

It  is  of  the  essence  of  a  judicial  determination  that  it  shall,  so 
long  as  unreversed,  and  not  vacated,  be  conclusive  as  to  the 
matters  involved  in  the  controversy ;  but  it  must  be  admitted 
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that  the  legislature  might,  after  this  decree  was  rendered,  have 
reversed  the  decision  of  the  court  by  fixing,  by  statute,  the  bound- 
aries of  the  city  differently  from  those  declared  by  the  decree. 

The  proposition,  to  our  minds,  may  be  reduced  within  a  very 
small  compass.  The  same  power  cannot  be  either  legislative  or 
judicial,  as  the  legislature  may  incline  to  retain  it,  or  surrender 
it  to  the  judiciary.  If  the  boundaries  of  municipal  corporations 
can  be  altered  and  changed  by  the  legislature,  in  its  discretion, 
and  the  authorities  are  all  that  way,  then  it  is  impossible  that  the 
courts  can  be  invested  with  such  power.  Courts  may  determine 
what  are  the  corporate  limits  already  established ;  they  may  deter- 
mine whether  what  is  claimed  by  the  municipal  authority  to  be 
the  corporate  limits  is  so  or  not,  and  they  may  inquire  whether 
the  legislative  authority  has  exceeded  the  powers  with  which  it  is 
invested ;  but  all  this  implies  an  existing  law,  applicable  to  the 
particular  subject,  and  the  inquiry  is,  what  is  the  law,  and  has 
it  been  violated  or  complied  with  ?  Here,  however,  the  inquiry 
is,  what  shall  the  law  be,  as  respects  the  boundaries  of  this  city ; 
shall  it  be  as  designated  by  the  charter,  or  shall  it  be  as  prayed 
by  the  petitioners  ?  And  the  decree  of  the  court  is  the  answer. 
That  decree  assumes  to  be,  not  a  declaration  of  rights  under  the 
law,  but  the  law  itself,  amending  and  changing  a  previous  statr 
ute,  as  to  the  extent  of  territory  over  which  a  particular  muni- 
cipal government  shall  obtain. 

"We  have  not  felt  authorized  to  go  into  the  question  so 
elaborately  argued  by  counsel,  whether  the  territory  described 
in  the  petition  had  properly  become  a  part  of  the  corporate  ter- 
ritory of  Galesburg.  This,  as  before  observed,  is  purely  a  statu- 
tory proceeding.  It  assumes,  and  the  petition  alleges,  that  the 
property  sought  to  be  disconnected  is  within  the  corporate 
limits  of  the  city  of  Galesburg.  ]^o  provision  is  made  for  try- 
ing in  this  form  of  proceeding,  whether  lands  have  been 
properly  added  to  the  territory  of  incorporated  cities,  but  that 
question  is  left  to  be  settled  by  such  appropriate  remedy  as  may 
be  found  in  the  general  law  applicable  to  the  subject. 

For  the  reasons  given,  the  decree  of  the  court  below  is  reversed. 

Decree  reversed. 
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William  G.  Wing  et  al. 

V. 

Esther  Goodman. 

1.  Vendor's  lien — not  transferable.  A  vendor's  lien  is  personal,  and 
cannot  be  conveyed  by  deed  or  assigned  by  contract.  A  quitclaim  deed,  by 
the  holder  of  such  lien  to  a  third  party,  for  the  land,  will  have  no  eflFect  on 
the  lien,  and  will  not  bar  its  enforcement  by  him. 

2.  Cross-bill  —  improper,  except  where  afflrmaiive  relief  is  sought  by 
defendant.  The  object  of  a  cross-bill  being  to  enable  a  defendant  to  obtain 
affirmative  relief,  if  the  facts  alleged  in  it  are  nothing  more  than  a  defense 
to  the  case  made  by  the  bill,  and,  if  proved,  could  afford  the  defendant  no 
affirmative  relief,  the  cross-bill  will  be  obnoxious  to  a  demurrer. 

3.  Married  women  —  what  is  their  separate  property.  Where  a  hus- 
band, being  free  from  debt,  and  without  any  fraudulent  intent,  has  prop- 
erty, purchased  and  paid  for  by  him,  conveyed  by  the  vendor  to  his  wife,  it 
will  become  the  separate  property  of  the  wife,  as  much  so  as  if  purchased 
by  her  with  money  which  she  obtained  before  marriage. 

4.  And  where  the  wife,  at  her  marriage,  had  money  which  the  husband 
recognized  and  treated  as  hers,  and  which  she  invested  at  times  and  on  some 
occasions  gave  it  to  him  to  invest  for  her,  and  he  bought  property  with 
money  which  belonged  to  the  wife,  though  deposited  by  her  in  his  name, 
taking  the  title  in  her  name :  Held,  that  the  property  so  purchased  was  the 
separate  property  of  the  wife. 

5.  Witness  —  competency  of  husband  for  his  wife.  On  bill  by  the  wife 
to  enforce  a  vendor's  lien  for  the  purchase- money  due  her  on  the  sale  of  her 
separate  estate,  the  litigation  being  in  regard  to  her  separate  estate,  her 
husband  is  a  competent  witness  in  her  behalf. 

6.  Parties  —  husband  and  wife.  In  a  suit  by  a  wife,  in  respect  to  her 
separate  estate,  the  law  does  not  require  her  husband  to  be  joined  with  her, 
but  where  she  seeks  to  enforce  a  vendor's  lien,  for  money  due  on  land  con- 
veyed by  her  and  her  husband,  but  which  belonged  to  her,  it  is  proper  to 
make  her  husband  a  defendant,  so  as  to  bind  him  by  the  decree  and  thus 
protect  the  purchaser  from  any  subsequent  claim  by  him. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Esther  Goodman,  against 
William  G.  Wing,  Ellen  M.  Lyford,  (formerly  Bickford)  !N"oah 
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G.  Lyford,  and  Oliver  Fellows,  to  enforce  a  vendor's  lien.   The 
material  facts  of  the  case  appear  in  the  opinion. 

Messrs.  Shufeldt,  Ball  &  Westovee,  for  the  appellants. 

Messrs.  Pekkins  &  Tkuman,  for  the  appellee. 

Mr.  Justice  Ckaig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Esther  Goodman,  a 
married  woman,  on  the  10th  day  of  June,  1868,  in  the  Superior 
Court  of  Cook  county,  against  Ellen  M.  Bickford,  William  G. 
Wing,  and  Oliver  Fellows,  to  enforce  a  vendor's  lien  on  a 
certain  lot  in  the  city  of  Chicago,  which  was  sold  and  conveyed 
by  appellee  to  Ellen  M.  Bickford. 

In  August,  1865,  the  title  to  the  property  was  in  Ellen  M. 
Bickford,  who  resided  in  the  State  of  Maine,  but  it  was  owned 
and  controlled  by  William  G.  Wing ;  the  property  was  purchased 
of  Wing  for  $3,500,  and  duly  conveyed  to  appellee. 

At  the  same  tune,  Wing  was  engaged  in  trade  in  Chicago, 
and  had  on  hand  a  stock  of  wines  and  liquors.  The  business 
was  conducted  in  the  name  of  Ellen  M.  Bickford,  but  the  goods 
were  really  owned  by  Wing. 

On  the  12th  of  September,  1865,  appellee  conveyed  the  lot 
to  Ellen  M.  Bickford,  on  a  contract,  as  she  claims,  made  with 
Wing,  by  which  she  was  to  receive  $3,700  for  the  property  ; 
on  the  other  hand,  Wing  claims  that  the  property  was  paid  for 
by  a  sale  of  the  stock  of  wines  and  liquors  to  Bichard  Good- 
man, the  husband  of  appellee. 

Upon  a  hearing  of  the  cause  on  the  evidence,  the  court 
entered  a  decree  for  appellee  and  ordered  a  sale  of  the  premises 
to  pay  the  purchase  money. 

The  appellants.  Wing  and  Bickford,  have  prosecuted  an 
appeal  to  this  court. 

The  appellants  interposed  a  plea  to  the  bill,  in  which  it  was 
alleged  that,  before  the  commencement  of  the  suit,  complain- 
ant had  made  and  delivered  a  quitclaim  deed  of  all  her  right 
and  interest  in  the  premises  to  one  Miller. 
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The  court,  upon  argument,  overruled  the  plea,  and  this  is  the 
first  question  presented  by  the  record  for  consideration. 

At  the  time  the  deed  mentioned  in  the  plea  was  executed, 
appellee  had  no  title  to  the  premises  to  convey,  and  it  is  clear 
no  estate  in  the  land  passed  by  the  deed. 

A  vendor's  lien  cannot  be  conveyed  or  even  transferred,  by 
contract. 

It  was  held  by  this  court,  in  Richards  v.  Learning^  27  111. 
431,  that  the  right  of  this  lien  is  confined  to  the  person  of  the 
vendor  alone,  and  that  it  was  not  assignable.  See,  also,  Keith 
V.  Horner,  32  111.  524. 

The  deed  set  up  in  the  plea  had  no  effect  on  the  vendor's 
Ken,  and  the  plea  was  properly  overruled  by  the  court. 

The  appellants  also  filed  a  cross-bill,  in  which  it  was  alleged, 
among  other  things,  that  the  property  in  controversy  was  not 
the  separate  property  of  Esther  Goodman,  but  was  that  of  her 
husband ;  that  on  the  5th  day  of  September,  1865,  Esther  and 
Richard  Goodman  bought  the  goods  mentioned  in  the  answer 
for  $4,254.85,  and  gave  a  deed  of  the  lot  for  $3,500,  and  that 
Richard  paid  the  balance  of  the  purchase  price  of  the  goods, 
and  that  the  goods  had  not  been  otherwise  paid  for,  and 
should  the  lien  be  enforced,  the  price  of  the  goods  would  be  lost. 
The  prayer  of  the  cross-bill  was,  that  Richard  and  Esther  Good- 
man be  made  parties  defendant,  ruled  to  answer,  and  for 
relief  according  to  the  facts. 

A  demurrer  to  the  cross-bill  was  filed,  and  sustained  by  the 
court,  and  the  cross-bill  dismissed. 

The  object  of  a  cross-bill  is  to  enable  a  defendant  to  obtain 
affirmative  relief,  which  cannot  be  had  under  an  answer. 

If  all  the  allegations  of  appellants'  cross-bill  were  true,  it  is 
difficult  to  perceive  what  affirmative  relief  could  have  been 
given. 

If  the  allegations  of  appellants'  cross-bill  had  been  proven, 

such  would  have  been  a  complete  defense  to  the  case  made  by 

appellee  in  her  bill  and  would  have  defeated  a  recovery,  but  no 

affirmative  relief  was  required  and  none  could  have  been  given. 

21— 75th  III. 
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It  is  tnie,  tlie  prayer  called  for  affirmative  relief,  but  there 
were  no  charges  in  the  bill  under  which  evidence  could  have 
been  introduced  upon  which  to  base  a  decree. 

In  Jones  v.  Smith,  14  111.  231,  it  is  said  :  A  cross-bill  is 
proper  whenever  a  defendant  has  equities  arising  out  of  the 
same  subject  matter  which  entitle  him  to  affirmative  relief 
which  he  cannot  obtain  in  the  original  suit. 

The  equities  of  appellants,  as  disclosed  by  this  record,  will 
be  searched  for  in  vain,  that  cannot  be  adjusted  in  the  original 
suit  under  the  issues  made  by  the  bill  and  answer. 

The  demurrer  was,  therefore,  properly  sustained  to  the 
cross-bill. 

It  is  next  urged  by  appellants  that  the  bill  cannot  be  main- 
tained in  the  name  of  appellee  alone,  that  her  husband  should 
have  brought  the  suit  in  his  own  name,  or  at  least  have  joined 
with  appellee,  and  that  it  was  error  to  allow  the  husband  to 
testify  for  appellee,  his  wife. 

If  the  property  sold  by  appellee  can  be  regarded  or  treated 
as  her  separate  property,  it  necessarily  follows  the  bill  was 
properly  brought,  and  the  testimony  of  the  husband  was 
admissible 

It  appears  from  the  evidence  that  prior  to  1861,  appellee, 
when  she  was  married,  was  possessed  of  money  which  came 
from  her  parents.  After  the  marriage  this  money  was  recog- 
nized and  treated  by  the  husband  as  the  property  of  the  wife. 
At  times  she  invested  it  herself,  and  on  some  occasions  gave 
it  to  her  husband  to  invest  for  her. 

When  the  lot  was  purchased,  the  money  was  in  bank, 
deposited  in  the  name  of  the  husband  ;  he  says  she  deposited 
it  in  his  name  ;  he  drew  a  check  when  she  made  the  purchase. 

But  in  the  view  we  take  of  the  case  it  is  immaterial  whether 
the  money  that  paid  for  the  property  at  the  time  it  was  con- 
veyed to  appellee,  was  her  separate  property,  or  belonged  to 
her  husband. 

The  appellant,  in  detailing  his  version  of  the  transaction, 
says  Mr.  Goodman  told  him  that  he  would  purchase  the  house. 
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but  that  he  agreed  to  buy  oue  for  his  wife,  the  appellee,  and 
that  he  would  have  this  deeded  to  her. 

At  the  time  the  property  was  conveyed  to  appellee  it  is  not 
pretended  that  her  husband  was  indebted,  or  in  any  manner 
involved  ;  on  the  contrary,  he  appears  to  have  sold  a  farm  in 
the  country,  and  was  in  good  circumstances.  As  the  husband 
of  appellee  was  entirely  free  from  debt,  he  had  an  undoubted 
right  to  purchase  real  estate  and  have  it  conveyed  to  his  wife, 
and  when  this  was  done,  without  any  fraudulent  intent,  the 
property  conveyed  would  become  the  separate  property  of  the 
wife,  as  much  so  as  if  purchased  by  her  from  money  which 
she  obtained  before  her  marriage.  Haines  v.  Haines,  54  111, 
74  ;  Thomas  v.  City  of  Chicago,  55  111.  406. 

On  appellant's  own  evidence  that  the  property  was  pur- 
chased by  the  husband  and  paid  for  with  his  own  means,  and 
lie  had  it  conveyed  to  appellee,  we  would  regard  it  as  her 
separate  property. 

But  from  the  evidence  on  behalf  of  appellee,  it  is  clear  and 
undisputed  that  the  money  which  paid  for  the  property  was 
treated  and  regarded,  both  by  appellee  and  her  husband,  as  the 
separate  property  of  the  wife,  and  the  premises  when  pur- 
chased were  conveyed  to  her  as  her  own  separate  property, 
entirely  beyond  the  control  of  the  husband. 

We  do  not,  therefore,  entertain  a  doubt  but  the  property 
was  the  separate  property  of  appellee.  It  follows,  then,  that 
when  she  sold  to  appellants,  the  purchase  price  of  the  prem- 
ises would  belong  to  her ;  she  had  the  right  to  maintain  a  bill 
in  her  own  name  for  the  same,  and  the  litigation  being  in  regard 
to  her  separate  estate,  her  husband  was  a  competent  witness. 

It  was  no  doubt  proper  that  the  husband  should  be  made  a 
party  defendant,  in  order  that  a  decree  that  should  be  rendered 
in  favor  of  appellee,  or  against  her,  would  be  a  protection  to 
appellants  against  any  claim  the  husband  might  in  the  future 
set  up  for  the  purchase  money.  This,  however,  was  done,  but 
no  reason  existed  for  the  husband  to  join  with  appellee  as  a 
complainant  in  the  bill. 
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The  last  point  relied  upon  by  appellants  to  obtain  a  rever- 
sal of  the  decree  is,  it  is  claimed,  the  proof  does  not  sustain 
the  allegations  of  the  bill. 

The  appellee  testifies  that  she  sold  the  premises  to  Wing  for 
$3,700,  which  he  was  to  pay  in  cash ;  that  when  the  deed  was 
delivered,  she  called  for  the  money,  and  Wing  agreed  to  send  it 
to  her  on  the  next  day;  her  evidence  is  confirmed  by  her 
husband. 

Mrs.  Wilcox,  the  daughter  of  appellee,  testifies  that  she  was 
present  when  the  contract  for  the  sale  of  the  property  was 
made,  and  heard  Wing  make  the  oflFer  of  $3,700,  and  her 
mother  accepted  it. 

It  appears  by  the  evidence  of  appellee  and  her  husband, 
that  frequent  demands  were  made  for  the  money  for  the  prop- 
erty, but  without  result. 

Several  weeks  after  the  sale,  a  check  for  $200  was  sent 
to  appellee,  which  she  refused  to  accept.  Munson  D.  Dean 
testified  that  in  the  year  1867,  he  was  present  on  a  certain 
occasion  at  Wing's  house,  when  appellee  demanded  what 
Wing  owed  her  for  the  property ;  in  reply  Wing  stated  he 
never  had  paid  her  any  thing  and  never  would ;  that  he  was 
saving  money  to  pay  his  lawyers  to  fight  it  off ;  he  further 
stated  "  he  hadn't  an  honest  hair  in  his  head,  and  never  had." 
Other  evidence  was  introduced  by  appellee,  but  it  is  not  neces- 
sary to  refer  to  it  in  detail. 

It  is  evident  that  unless  these  witnesses  here  wilfully  and 
corruptly  swore  false,  the  right  of  appellee  to  recover  is  un- 
doubted. 

It  is  conceded  that  appellee  conveyed  the  property  to  appel- 
lant and  that  the  consideration  for  the  conveyance  was  $3,700. 
The  contested  point  is,  whether  the  consideration  for  the  prop- 
erty was  paid,  and  in  what  manner  it  was  to  be  paid. 

Appellant  Wing  testified  that  Eichard  Goodman,  with  the 
consent  of  appellee,  purchased  a  stock  of  liquors,  which  a  Mrs. 
Bickford  owned,  at  $4,254.85  ;  that  the  property  was  con- 
veyed in  payment  of  $3,500   of  this  amount,  and  Goodman 
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gave  his  notes  for  the  balance  of  the  purchase  price  of  the 
g:oods,  and  that  he,  Wing,  gave  appellee  a  check  for  $200. 

Wing  proved  by  his  son,  that  he  heard  appellee  say  she 
would  like  to  have  her  husband  take  the  stock  of  goods,  and 
she  was  willing  to  give  the  property  for  the  goods.  He  also 
proved  by  his  daughter,  that  she  heard  appellee  say  the  stock 
of  goods  was  to  pay  for  the  property. 

The  appellant  Wing  also  testified  that  on  the  1st  day  of 
November,  1865,  he  bought  oF  Goodman  a  half  interest  in  the 
stock  and  business  for  $3,500,  and  $3,100  was  paid  in  cash,  depos- 
ited to  the  credit  of  Goodman  in  Badger's  bank.  The  balance 
was  paid  in  Goodman's  notes,  which  had  been  given  for  the 
amount  of  the  stock  in  excess  of  the  $3,500  ;  that  the  business 
was  then  conducted  in  the  name  of  Wing  &  Goodman  until 
March,  1866,  when  he  bought  out  Goodman  for  $200. 

This  theorj'^  of  appellant  Wing  was  flatly  contradicted  by 
appellee  and  her  husband.  The  evidence  upon  the  controverted 
question  of  fact  was,  therefore,  of  such  a  conflicting  character, 
that  a  correct  solution  of  the  question  would  depend,  to  a  great 
extent,  upon  the  credibility  of  the  witnesses. 

Goodman  testifies  that  he  never,  in  fact,  bought  the  stock  of 
liquors ;  that  he  put  no  money  in  the  business,  and  took  none 
out ;  that  when  the  goods  were  invoiced,  he  gave  Wing  his 
notes  for  the  full  invoice,  and  allowed  the  business  to  be  con- 
ducted in  his  name  for  the  benefit  of  Wing,  until  such  time  as 
Wing  could  shape  his  affairs  to  resume  business  in  his  own 
name,  and  that  these  notes  were  surrendered  to  him  when 
Wing  claimed  to  have  bought  a  half  interest  in  the  business. 

In  this  he  is  corroborated  by  a  number  of  facts.  Burney, 
who  was  an  employee  in  the  house,  testified  that  Wing  told 
him  he  would  be  a  partner  all  the  same  if  Goodman  bought  the 
store,  and  that  Wing  told  him  Goodman  gave  his  notes  for  the 
stock.  These  notes,  amounting  to  three  or  four  thousand  dol- 
lars, were  seen  by  the  witness.  The  bank  books  of  Badger, 
when  produced,  fail  to  show  $3,100,  deposited  to  the  credit  of 
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Goodman  November  1,  1865,  at  the  time  appellant  claimed  to 
have  purchased  a  half  interest  in  the  business. 

When  the  books  kept  under  the  direction  of  appellant  are 
produced,  Wing' s  account  appears  credited  vt^ith  one-half  of  the 
profits  of  the  business  while  it  was  conducted  in  the  name  of 
Goodman.  They  also  disclose  the  fact  that  Goodman's  inter- 
est in  the  business  at  the  time  it  is  claimed  he  sold  out,  in  the 
spring  of  1866,  was  $5,437,  which  he  sold  out  for  $200. 

It  was  also  in  proof  that  of  the  goods  embraced  in  the 
invoice,  which  constituted  the  $5,000  which  it  is  insisted  paid 
for  the  property  of  appellee,  three  bills,  amounting  to 
$1,372.76,  were  paid  for  by  checks  drawn  in  the  name  of  Good- 
man a  number  of  weeks  after  he  assumed  control  of  the  business. 

These  facts  are  so  utterly  inconsistent  with  the  theory  ad- 
vanced by  appellants  that  the  conclusion  is  irresistible  that 
the  defense  interposed  is  Hot  fortified  by  that  degree  of  honesty 
and  truthfulness  that  it  should  be  to  give  it  a  standing  in  a  court 
of  equity. 

The  record  discloses  other  facts  which  tend  to  show  the  deal- 
ings of  appellant  Wing  have  not  been  characterized  by  that  de- 
gree of  honesty  and  fairness  that  they  should  have  been  in 
order  to  inspire  full  confidence  in  his  statements. 

The  declarations  by  him  made,  of  his  dishonesty ;  his  prop- 
erty covered  up  in  the  name  of  another ;  his  failure  to  sched- 
ule the  property  purchased  of  appellee  in  the  proceedings  in 
bankruptcy,  where  a  complete  schedule  of  his  property  was 
required  under  the  sanctity  of  an  oath,  and  the  clear  and  direct 
contradiction  between  his  testimony  and  that  of  others  might 
well,  and  no  doubt  did,  shake  the  confidence  of  the  Superior 
Court  in  the  credibility  of  his  story. 

Upon  a  careful  consideration  of  all  the  evidence,  we  are 
satisfied  the  proof  sustains  the  allegations  of  the  bill,  and  in 
the  decree  there  is  no  error.     It  will  therefore  be  affirmed. 

Decree  affirmed. 
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Feedeeick  Beckee 

V. 

Maecus  W.  Dupeee. 

1.  Trespass — when  party  liable  for  officer's  acts.  Where  a  landlord  issues 
his  distress  warrant  against  his  tenant,  and  puts  it  into  the  hands  of  an 
officer  to  be  levied  upon  his  tenant's  goods,  giving  no  specific  directions  as 
to  what  property  shall  be  taken,  and  the  officer  and  his  assistants  seize 
the  goods  of  a  sub-tenant,  the  landlord  will  not  be  liable  in  trespass  to  the 
sub-tenant,  unless  he  afterwards  ratifies  or  approves  of  the  act,  or  holds 
the  goods  after  notice  of  the  facts. 

2.  The  delivery  of  a  distress  warrant  to  an  officer,  with  directions  to  exe- 
cute it,  cannot  be  held,  by  any  known  rule  of  law,  to  render  the  landlord 
liable  for  the  unauthorized  and  unapproved  acts  of  the  bailiff  and  his  assist- 
ants. In  the  absence  of  proof  to  the  contrary,  it  will  not  be  presumed  that 
the  landlord  directed  the  bailiff  to  seize  property  of  anj^  person  other  than 
the  tenant  named  in  the  writ. 

3.  Same — whe7i  liable  ab  initio.  Where  an  officer  executing-  a  distress 
warrant  seizes  the  property  of  a  stranger,  if  the  landlord  ratifies  the  act 
and  retains  the  property  after  knowledge  of  the  fact,  he  will  thereby  ren- 
der himself  liable  as  a  trespasser  ab  initio. 

4.  Exemplary  damages — when  recoverable  in  trespass.  To  justify  the 
recovery  of  exemplary  damages  for  a  trespass  to  property,  it  must  be 
shown  that  the  defendant  was  actuated  by  malice  or  a  reckless  disregard 
of  the  plaintiff's  rights ;  and  when  two  are  sued,  and  one  of  them  is  not 
chargeable  with  malice,  or  recklessness,  exemplary  damages  cannot  be 
recovered  against  both. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hou. 
JosiAH  McEoBERTS,  Judge,  presiding. 

This  was  an  action  of  trespass,  by  Marcus  "W.  Dupree  against 
Frederick  Becker  and  Benjamin  Silts.  The  facts  of  the  case 
are  stated  in  the  opinion  of  the  court.  A  verdict  and  judg- 
ment were  had  for  one  thousand  sixty-six  dollars  and  sixty-three 
cents, in  favor  of  the  plaintijBf,  from  which  judgment  Becker 
appealed. 

Mr.  Thomas  Shirley,  for  the  appellant. 
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Mr.  John  Lyle  King,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Conrt : 

It  appears  that  appellant,  Becker,  leased  a  business  house 
to  one  Penneberger  who  afterwards  underlet  half  of  it  to 
appellee.  He  went  into  possession  and  occupied  his  half 
from  the  18th  of  June  until  the  16th  of  July.  On  the 
latter  date  Penneberger  owed  two  months'  rent  under  his 
lease,  and  Becker  issued  a  landlord's  warrant,  which  he 
placed  in  the  hands  of  Kline,  to  distrain  the  goods  of  Pen- 
neberger. In  doing  so  he  took  a  portion  of  the  goods  of  ap- 
pellee. On  discovering  this  fact,  Becker  had  them  returned 
and  placed  in  the  store  the  next  morning,  and  Penneberger 
says  that  appellee  afterwards  got  them.  But  he  ceased  to  do 
business  in  that  store  after  the  distraint  was  made.  He  testified 
the  goods  were  worth  seven  hundred  and  fifty-two  dollars,  when 
they  were  placed  in  the  store.  Penneberger  testified  that  some 
of  the  goods  were  damaged. 

Appellee  sued  appellant  and  Silts  in  an  action  of  trespass 
de  bonis  asjportatis.  A  trial  was  had  by  the  court  and  a 
jury,  who  found  a  verdict  in  favor  of  the  plaintiff  for  one  thou- 
sand and  sixty-six  dollars  and  sixty-eight  cents.  A  motion  for 
a  new  trial  was  entered,  but  overruled  by  the  court,  and  a 
judgment  rendered  on  the  verdict.  Thereupon  Becker  has 
appealed  to  this  court  and  assigned  errors  on  the  record. 

If  appellant  is  at  all  liable,  it  must  be  on  the  ground  that 
he  directly  controlled,  or  at  least  participated  in  the  trespass,  or 
had  knowingly  approved  and  ratified  it  after  it  was  done. 
The  evidence  seems  to  be  slight  that  appellant  in  any  way 
directed  or  intended  that  appellee's  goods  should  be  seized 
under  the  distress  warrant .  If  he  simply  issued  the  warrant 
and  directed  the  bailiff  to  seize  the  property  of  his  tenant,  and 
in  executing  the  writ,  he  seized  a  portion  of  appellee's  prop- 
erty, the  landlord  could  not  be  held  a  trespasser,  but  the  wrong 
would    be   wholly  that    of    the  ofticer  or   his  assistants,  in 
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making  the  levy.  The  presumption  would  be  that  the  land- 
lord only  directed  him  to  levy  on  the  property  of  the  tenant, 
to  limit  his  power  to  his  legal  duty  which  is  expressed  in  the 
warrant,  and  that  was,  to  seize  the  goods  and  chattels  of  the 
tenant  liable  to  distraint,  sufficient  to  satisfy  the  rent  due. 

Or,  if  the  landlord,  after  the  property  of  a  stranger  is  seized, 
were  to  ratify  the  act  of  taking  the  property,  and  retain  it, 
and  after  being  informed  of  the  fact,  he  were  to  insist  upon  sul>- 
jecting  it  to  the  payment  of  his  rent,  or  if  he  disregarded  the 
rights  of  the  owner  after  knowing  the  facts,  he  would  thereby 
render  himself  liable  as  a  trespasser  db  initio.  But,  to 
become  liable,  he  must  participate  intentionally  or  wantonly 
in  the  act,  or  knowingly  ratify  and  approve  it  after  its  commis- 
sion. The  mere  delivery  of  the  writ  to  the  officer  with  direc- 
tions to  execute  it,  cannot  be  held,  by  any  known  rule  of  law, 
to  render  him  liable  for  the  unauthorized  and  unapproved  acts 
of  the  bailiff  and  his  assistants.  If,  then,  appellant  neither 
directed  the  levy  upon  appellee's  property,  nor  subsequently 
approved  the  act,  he  cannot  be  liable  to  any  extent. 

If,  however,  appellant  could  be  held  liable,  the  damages  are 
excessive.  The  highest  value  fixed  on  the  property  by  wit- 
nesses was  seven  hundred  and  iifty-two  dollars,  and  the  verdict 
was  for  one  thousand  and  sixty-six  dollars  and  sixty-eight  cents. 
A  large  portion  of  the  finding  is  necessarily  given  for  punitive 
damages.  And  if  so,  it  is  manifestly  wrong.  Even  if  it  can 
be  found  that  appellant  was  guilty,  there  cannot  be  the  slightest 
pretense  that  he  acted  with  malice  or  wantonly  in  causing 
the  distraint  to  be  made.  It  is  not  denied  that  the  rent 
claimed  from  his  tenant  was  due,  or  that  he  proceeded  legally 
in  issuing  the  warrant.  Nor  can  it  be  claimed  that  he  ratified 
the  wrongful  seizure  of  appellee's  goods.  On  the  contrary,  as 
soon  as  he  learned  the  facts,  and  on  the  morning  after  the  day  of 
the  seizure  of  the  goods,  he  caused  them  to  be  returned  to  the 
store  whence  they  were  taken,  and  so  notified  appellee. 

If  it  could  be  found  that  the  bailiff  or  his  servants  acted  with 
malice  or  recklessly,  that  would  be  no  reason  for  holding  ap- 
22— 75th  III. 
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pellant  liable  for  punitive  damages,  unless  he  participated  in 
the  act  or  ratified  it  after  it  was  consummated,  and  we  have 
seen  that  there  is  no  evidence  of  ratification  in  this  record.  If 
appellant  did  not  direct  the  seizure  of  appellee's  goods,  or  did 
not  ratify  the  act  of  the  bailifE  and  those  he  employed,  he  should 
have  been  acquitted.  And  if  the  bailiff  acted  in  good  faith  and 
with  reasonable  prudence,  appellee  is  only  entitled  to  recover 
the  amount  of  the  loss  actually  sustained  by  seizing  the  goods. 
To  recover  exemplary  damages  from  him,  it  must  appear  that 
he  was  actuated  by  malice  or  a  reckless  disregard  of  appellee's 
rights.  And  if  it  should  so  appear,  appellant  could  not  be  held 
jointly  liable  for  such  damages.  Where  two  are  sued  for  a 
trespass,  and  one  has  so  acted  as  to  become  thus  liable  and  the 
other  not,  to  recover  such  damages  the  suit  should  be  against 
the  party  alone  who  incurs  the  liability. 

The  court  erred  in  giving  instructions  which  announce  a 
different  rule  from  the  views  here  expressed,  and  the  judg- 
ment must  be  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Judgment  reversed. 


Stewart  Neil 

V. 

Don  Alonzo  CuMMiisrGS. 

1.  Assignment  —  assignee  of  note  given  to  his  agent  takes  subject  to  defense. 
Where  an  agent,  in  selling  territory  for  a  patent  right  for  his  principal, 
takes  notes  payable  to  himself  and  assigns  the  same  to  his  principal,  the 
latter  will  not  be  an  inaocent  assignee  so  as  to  cut  oflFa  defense,  but  he  will 
be  treated  as  though  he  was  the  original  payee. 

3.  Fraud  —  rescission  of  contract  procured  hy  fraudulent  representations. 
Where  the  agent  of  the  owner  of  a  patent  right,  by  false  representations  as 
to  the  value  of  the  territory,  and  the  demand  for  the  invention,  which  were 
not  only  untrue,  but  known  to  be  so  when  made,  and  by  other  false  represen- 
tations as  to  the  extent  of  sales  made,  and  the  adoption  of  the  invention  in 
certain  localities,  induced  a  party  to  purchase  certain  territory  and  give  his 
notes  for  the  price,  secured  by  mortgage,  and  indorsed   the  same  to  the 
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principal,  and  it  appearing  that  the  patent  and  the  territory  sold  were  worth- 
less, and  that  the  purchaser  had  tendered  back  a  deed  for  the  same  :  Held, 
that  for  the  fraud  practiced  a  decree  rescinding  the  sale  and  for  the  cancel- 
lation and  surrender  of  the  notes  and  mortgage  was  proper. 

Appeal  from  the  Circuit  Court  of  Livingston  county  ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Messrs.  Clakk  &  Ell  wood,  for  the  appellant. 

Messrs.  Stkevell  &  Garkatt,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Appellant  was  owner  of  a  patent  called  "  Niel's  Patent  Cyl- 
indrical Harrow."  In  1867  Joshua  Matthews  was  engaged  as 
his  agent,  selling  territory  covered  by  the  letters  patent.  He 
induced  appellee  to  purchase  the  right  to  four  counties  in  this 
State,  in  consideration  for  which  he  gave  him  his  three  prom- 
issory notes,  and  secured  the  same  by  mortgage  on  real  estate. 
The  notes  were  made  payable  to  Matthews,  who,  as  agent,  and 
in  the  name  of  appellant,  made  appellee  a  deed  of  the  territory 
included  in  his  purchase.  Appellant,  claiming  to  be  the 
assignee  of  the  notes  and  mortgage,  'at  one  time  filed  a  bill  in 
the  circuit  court  of  Woodford  county  to  foreclose  the  mortgage, 
and  when  it  was  discovered  the  court  was  about  to  decide  the 
case  against  him,  dismissed  his  suit  at  his  own  costs.  Not  long 
afterwards  this  bill  was  filed  by  appellee  to  have  the  mortgage 
cancelled,  as  a  cloud  upon  the  title  of  his  lands  embraced  in  it, 
and  to  have  a  decree  that  the  notes  given  for  the  patent  be 
surrendered  up  to  be  cancelled,  as  having  been  obtained  by 
fraud  and  for  no  consideration  whatever.  Appellant,  having 
been  brought  into  court,  filed  a  cross-bill  to  have  the  mortgage 
foreclosed.  On  the  hearing,  the  court  dismissed  the  cross-bill 
and  decreed  relief  on  the  original  bill. 

It  is  alleged  the  notes  and  mortgage  were  procured  by 
Matthews  by  "  fraud  and  circumvention,"  but  those  words  are 
not  to  be  understood  in  the  technical  sense  in  which  they  are 
used  in  the  statute.     Although  inartistically  done,  it  is  evi- 
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dent  it  was  the  intention  to  charge  the  notes  and  mortgage 
had  been  procured  by  false  and  fraudulent  representations  on 
which  appellee  relied,  and  hence  there  was  such  fraud  as 
would  authorize  a  rescission  of  the  contract.  This  is  apparent 
from  the  scope  of  the  bill,  for  appellee  had  previously  tendered 
back  a  deed  to  appellant  for  the  territory,  and  demanded  a 
surrender  of  the  notes  and  mortgage,  and  kept  the  tender 
good  by  bringing  the  deed  into  court. 

Appellant  is  not  an  innocent  assignee  of  the  notes  and 
mortgage.  It  is  clearly  shown  Matthews  acted  as  his  agent 
in  the  transaction,  and  when  he  comes  to  make  a  deed  for  the 
territory  sold,  he  makes  it  in  the  name  of  appellant  as  his 
agent.  It  is  therefore  wholly  immaterial  whether  there  was 
"fraud  and  circumvention  "  in  the  obtaining  of  the  making  of 
the  notes,  in  the  sense  those  words  are  used  in  the  statute. 
The  contract  must  be  regarded  as  having  been  made  for  appel- 
lant, by  Matthews,  his  agent,  and  he  must,  therefore,  be  treated 
as  an  original  party.  Although  the  notes  are  made  payable  to 
Matthew^,  it  was  a  mere  artifice  adopted  to  cut  off  any 
defense. 

The  patent  and  the  territory  are  shown  to  be  utterly  worth- 
less. There  can  be  no  controversy  as  to  the  fact  appellee  was 
induced  to  make  the  purchase  of  the  territory  by  fraudulent 
practices  on  the  part  of  Matthews.  Not  a  single  representa- 
tion was  made  but  what  is  proven  to  have  been  grossly  false, 
knowingly  put  forth  to  induce  the  making  of  the  purchase. 
Every  representation  he  made  as  to  the  value  of  the  territory, 
and  the  demand  for  the  invention,  are  shown  to  have  been 
without  the  slightest  foundation,  and  not  only  untrue,  but 
known  to  be  so  when  uttered.  He  represented  he  had  made 
sales  when  he  had  not,  and  that  the  invention  had  been  gener- 
'  ally  adopted  in  certain  localities  by  agriculturists  to  the  exclu- 
sion of  other  machines,  when  no  machines  of  the  kind  were  in 
use  or  ever  had  been.  Such  fraud  is  disclosed  as  would  author- 
ize a  rescission  of  the  contract.  Appellant  is  bound  by  the 
guilty  conduct  of  his  agent  in  the  transaction.     He  stands  in 
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no  better  position  in  this  court  than  Matthews  would  were  he 

here  seeking  a  foreclosure  of  the  mortgage. 

On  the  whole  record,  we  are  satisfied  the  decree  is  right  and 

it  must  be  affirmed. 

Decree  affirmed. 


Lewis  Hall 

V. 

Geokge  Thode. 

1.  Writ  of  error.  A  writ  of  error  is  a  writ  of  right,  and  the  final 
judgment  of  an  inferior  court  of  record  is  subject  to  review  by  this  court 
on  a  writ  of  error,  except  in  cases  where  the  legislature  has  provided  other- 
wise. 

2.  Same  —  contested  election.  A  proceeding  to  contest  an  election  being 
purely  statutory  is  governed  entirely  by  the  statute,  and  that  having  pro- 
vided for  reviewing  the  action  of  the  county  court  by  appeal,  that  remedy 
must  be  pursued, and  a  writ  of  error  will  not  lie.  If  no  remedy  by  appeal 
had  been  given,  then  a  writ  of  error  would  lie. 

Writ  of  Erkok  to  the  County  Court  of  Woodford  county  ; 
the  Hon.  Bazel  D.  Meek,  Judge,  presiding. 

Messrs.  Bangs,  Shaw  &  Edwards,  and  Mr.  G.  L.  Simpson, 
for  the  plaintifE  in  error. 

Mr.  George  O.  Barnes,  for  the  defendant  in  error. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  parties  to  this  writ  ol  error  were  competing  candidates 
for  the  office  of  clerk  of  the  circuit  court  of  Woodford  county. 
The  certificate  of  election  was  awarded  to  George  Thode; 
whereupon  Lewis  Hall,  plaintifE  in  error,  instituted  proceed- 
ings in  the  county  com-t  of  Woodford,  under  the  act  of  1872, 
to  contest  the  election. 

There  are  no  objections  to  the  preliminary  proceedings  in 
that  court,  which,  on  a  full  hearing,  decreed  against  the  con- 
testant, who  sues  out  this  writ  of  error  to  reverse  the  same. 
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The  first  question  made  is,  that  a  writ  of  error  does  not  lie 
in  the  case.  It  is  contended  that  the  proceeding  is  wholly 
statutory  and  must  be  controlled  by  the  statute.  In  Moore 
V.  Mayjield^  47  111.  167,  which  was  a  case  of  contested  elec- 
tion, this  court  said  the  proceeding  in  court  was  merely 
statutory,  for  the  purpose  of  recanvassing  the  votes  cast  at  the 
election,  and  the  finding  of  the  result  is  not  a  judgment  in  the 
sense  in  which  that  term  is  used  in  the  law  giving  the  right  to 
prosecute  a  writ  of  error,  nor  is  the  proceeding  by  which  that 
result  is  reached,  a  "  case,"  within  the  meaning  of  the  constitu- 
tion. This  decision  was  had  under  the  constitution  of  1848, 
which  contained  this  provision :  Sect.  52,  Art.  6,  the  Supreme 
Court  may  have  original  jurisdiction  in  cases  relative  to  the 
revenue,  in  cases  of  mandamus^  etc.,  and  shall  have  appellate 
jurisdiction  in  all  other  cases. 

The  statute  then  in  force  upon  this  subject  provides,  (Rev. 
Stat.  1845,  p.  424,)  that  on  an  appeal  to  the  circuit  court  from 
the  decision  of  the  justices  in  the  matter  of  a  contested  elec- 
tion, the  decision  of  that  court  should  be  final.  It  was  held, 
notwithstanding  this  constitutional  provision,  the  legislature 
had  the  power  to  declare  that  the  decision  of  the  circuit  court, 
in  a  matter  of  that  character,  should  be  final. 

Since  this  decision,  the  State  constitution  has  been  amended, 
in  fact  a  new  one  adopted,  which  contains  this  provision  : 
Section  19,  Article  6.  "Appeals  and  writs  of  error  shall 
be  allowed  from  final  determinations  of  county  courts  as 
may  be  provided  by  law." 

Plaintiff  in  error  contends,  that  the  writ  of  error  is  a  writ 
of  right,  and  that  the  legislature  has  in  no  manner  inhibited 
bringing  it  to  review  the  decision  of  an  inferior  court  of  record. 

This  court  has  repeatedly  held,  that  the  writ  of  error  is  a 
writ  of  right,  but  it  has  never  held  the  legislature  was  power- 
less to  limit  its  issuance  The  general  principle  is  undoubtedl}'^ 
correct,  that  a  final  judgment  of  an  inferior  court  of  record 
is  subject  to  review  by  this  court  on  a  writ  of  error,  except  in 
cases  where  the  legislature  has  otherwise  provided. 
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The  question  then  is,  has  the  legislature  otherwise  provided 
in  cases  like  this,  to  procure  a  review  of  the  judgment  of  the 
county  court. 

These  proceedings  are  purely  statutory,  having  no  vigor 
outside  of  the  statute,  and  it  is  an  unvarying  principle  that 
the  requirements  of  the  statute  must  govern  and  control  them. 
By  Section  123  of  ch.  46,  Title  "  Elections,"  R.  S.,  1874,  it  is 
provided,  "  in  all  cases  of  contested  elections  in  the  circuit 
courts  or  county  courts,  appeals  may  be  taken  to  the  Su- 
preme Court  in  the  same  manner  and  upon  like  conditions  as  is 
provided  by  law  for  taking  appeals  in  cases  in  chancery  from 
the  circuit  courts." 

Here  is  a  specific  remedy  provided  in  a  specific  case,  not  one 
arising  in  the  usual  course  of  litigation,  but  exceptional.  It  is 
a  familiar  principle  in  such  cases,  where  the  organic  or  statute 
law  has  given  a  specific  remedy,  that  remedy  must  be  pursued. 
In  contested  elections  before  a  county  court,  the  remedy,  and 
the  only  one,  to  correct  a  supposed  error  in  the  judgment,  is  by 
appeal,  and  this  remedy  can  alone  be  invoked.  Had  not  this 
remedy  by  appeal  been  specially  provided,  there  could  be  no 
doubt  a  writ  of  error  would  lie.  In  our  opinion,  this  special 
provision  has  taken  away,  by  a  reasonable  implication,  the 
remedy  by  error.  There  is  nothing  shown  in  this  case  pre- 
venting the  aggrieved  party  from  taking  an  appeal. 

There  is  no  want  of  authority  on  this  question.  Savage  v. 
Gulliver,  4  Mass.  171 ;  Jarvis  v.  Blanchard,  6  ib.  4,  where 
in  both  cases  it  was  held  that  the  remedy  of  a  party  aggrieved 
by  a  judgment  from  which  an  appeal  was  given,  must  be  pur- 
sued by  appeal,  unless  when,  without  laches  on  his  part,  he  had 
no  opportunity  of  taking  an  appeal. 

This  proceeding  not  being  according  to  the  course  of  the 
common  law,  but  statutory  merely,  must  be  governed  by  the 
law  prescribed  for  such  proceedings.  We  are  clear,  on  reason 
and  authority,  that  a  writ  of  error  does  not  lie  in  this  case,  and 
accordingly  the  writ  is  dismissed. 

Writ  dismissed. 


176        Emerson  v.  The  Western  Union  E..  R.  Co.  [Sept.  T. 

Syllabus.     Statement  of  the  case. 


Ralph  Emeeson 

V. 

The  Western  Union  Raileoad  Compaistt. 

1.  Chancery  practice  —  objection  to  jurisdiction,  how  taken.  In  chan- 
cery, an  objection  on  the  ground  of  want  of  jurisdiction,  if  apparent  upon 
the  face  of  the  bill,  may  be  taken  by  demurrer  ;  if  not,  by  plea.  In  this 
State,  the  objection,  if  apparent  on  the  face  of  the  bill,  may  be  taken  by 
motion  to  dismiss.  In  such  case,  the  motion,  like  a  demurrer,  admits  all 
facts  well  pleaded. 

2.  Admission  —  hy  tJie  pleadings,  effect  of  motion  to  quash.  On  petition 
for  the  appointment  of  commissioners  to  assess  damages  in  a  proceeding  to 
acquire  a  right  of  way,  the  filing  of  a  written  protest  by  a  land  owner  sought 
to  be  affected,  and  basing  a  motion  thereon  to  quash  the  proceeding  for 
want  of  j  urisdiction,  like  a  demurrer,  admits  all  the  facts  in  the  petition 
which  are  well  pleaded. 

3.  Eeal  estate  —  right  of  owner  to  improvements  put  on  it  by  others.  It 
seems,  if  a  stranger  builds  upon  the  land  of  another,  supposing  it  to  be  his 
own,  and  the  owner  of  the  land  remains  willfully  passive,  equity  will  not 
allow  him  to  profit  by  the  mistake ;  but  if  the  stranger  knows  that  the 
land  upon  which  he  is  building  does  not  belong  to  him,  then  the  owner  of 
the  land  may  assert  his  legal  rights  and  take  the  benefit  of  the  expenditure. 

4.  Same  —  right  of  land  owner  on  condemnation  for  right  of  way  to  claim 
for  road  structure  previously  made.  Where  it  was  alleged  in  a  petition  for 
the  appointment  of  commissioners  to  condemn  land  for  right  of  way,  that 
a  railroad  had  been  previously  constructed  on  the  same  land  sought  to  be 
taken ,  with  the  owner's  consent,  which  was  not  denied  in  the  pleadings,  it 
was  held  that  in  the  assessment  of  damages  the  land  owner  was  not  enti- 
tled to  the  value  of  the  road  structure  as  a  part  of  his  land. 

5.  Right  OF  way  —  governed  by  law  under  which  the  proceeding  is  com- 
menced. Where  land  was  taken  by  the  exercise  of  the  right  of  eminent 
domain,  and  the  proceeding  commenced  to  have  compensation  ascertained 
before  the  act  of  1872,  on  that  subject,  went  into  effect :  Held,  that  the 
compensation  should  be  ascertained  under  the  laws  in  force  at  the  time  the 
proceedings  were  begun. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  was  a  proceeding  instituted  by  the  appellee  against  the 
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appellant  to  have  compensation  ascertained  for  real  estate  previ- 
ously taken  as  a  right  of  way.  The  facts  of  the  case  are 
stated  in  the  opinion. 

Mr.  William  Lathrop,  for  the  appellant. 

Mr.  James  M.  Wright,  for  the  appellee. 

Mr,  JusTECE  McAllister  delivered  the  opinion  of  the  Court : 

We  are  of  the  opinion  that  appellee's  counsel  has  demon- 
strated, by  reference  to  public  laws,  that  appellee,  at  the  time 
of  commencing  this  proceeding,  was  authorized  to  exercise 
the  right  of  eminent  domain.  Besides,  the  petition  con- 
tains an  allegation  of  such  authority  as  required  by  the 
statute,  and  after  tiling  the  petition,  but  before  the  appoint- 
ment 'of  commissioners,  appellant  appeared,  filed  a  written 
protest  as  ground  for  a  motion  to  quash  the  proceedings  for 
want  of  jurisdiction  apparent  upon  the  face  of  the  petition. 
The  latter  was  under  the  act  of  1852,  and  tiled  with  the  clerk 
of  the  circuit  court  l^ovember  27,  1871.  On  said  protest  a 
motion  was  made,  at  the  January  term,  1872,  to  quash  the  pro- 
ceedings, which  was  overruled,  and  appellant  taking  no  steps 
to  raise  any  issues  upon  the  petition  by  answer  traversing  any 
of  its  allegations,  commissioners  were  appointed. 

In  chancery,  an  objection  on  the  ground  of  jurisdiction,  if 
apparent  upon  the  face  of  the  bill,  may  be  taken  by  demurrer; 
if  not,  by  plea.  In  this  State,  the  objection,  if  apparent  on 
the  face  of  the  bill,  may  be  taken  by  motion  to  dismiss.  In 
such  cases  the  motion  is  regarded  as  having  the  same  effect  as  a 
demurrer,  and  admits  all  facts  well  pleaded.  We  cannot,  con- 
sistently with  the  analogies  of  rules  of  practice,  regard  the 
effect  of  the  motion  based  upon  the  protest  against  the  juris- 
diction, otherwise  than  as  admitting  all  facts  in  the  petition 
well  pleaded,  because  it  was  in  the  nature  of  a  demurrer. 

The  commissioners  appointed  made  a  report  July  15,  1872, 
assessing  appellant's  damages.  The  new  law  in  reference  to 
the  exercise  of  the  right  of  eminent  domain  went  into  force 
23— 75th  III. 
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July  1, 1872.  Appellant,  however,  after  the  report  of  commis- 
sioQers,  took  an  appeal  therefroto  to  the  circuit  court,  pursu- 
ant to  the  statute  of  1852,  and  then,  at  the  October  terra,  1872, 
of  the  court,  made  a  motion  that  the  proceedings  be  dismissed, 
on  the  ground  that  the  act  of  1852,  under  which  thej  were 
begun,  was  repealed  when  the  eminent  domain  statute  of  1872 
went  into  effect,  July  1  of  that  year.  This  motion  was  over 
ruled  by  the  court,  a  jury  empanneled,  and  appellant's  damages 
assessed.  The  same  motion  was  then  renewed,  overruled,  and 
the  same  ground  is  here  urged  as  error.  We  shall  enter  into 
no  discussion  of  the  provisions  of  the  different  statutes,  because 
it  is  a  sufficient  answer  to  counsel's  position  that  the  circuit 
court  had  jurisdiction  of  the  subject  matter,  and  as  the  pro- 
ceedings there  would  be  the  same  under  either  statute,  the 
appeal  taken  by  himself  conferred  jurisdiction  of  the  person. 

It  appears  that,  at  the  time  this  proceeding  was  commenced, 
there  was  a  railroad  track  already  laid  upon  the  lands  of  appel- 
lant sought  to  be  condemned,  which  had  been  constructed  some 
fifteen  years  previously  by  the  Racine  &  Mississippi  R.  R.  Co., 
put  into  use  as  part  of  a  line  of  railway  by  that  company,  and 
by  it  and  the  appellee,  the  successor  of  that  company,  operated 
ever  since. 

On  the  hearing,  appellant  insisted  that  the  road  having  been 
placed  on  his  land  without  condemnation  and  compensation, 
the  materials  thereof  were  prima  facie  a  part  of  the  realty, 
and  he  was  entitled  to  their  value  as  part  of  the  damages  for 
taking  the  land.  There  was  no  evidence  by  either  party  di- 
rectly affecting  the  question  ;  but  the  petition  alleged  the  con- 
struction of  the  road  without  compensation,  with  the  permis- 
sion and  consent  of  the  owner.  If  that  were  true,  appellant 
could  not  be  allowed  the  value  of  the  road  as  a  part  of  his 
realty.  The  question  as  to  the  effect  of  mere  silence  on  the 
part  of  the  owner,  having  knowledge,  or,  in  other  words,  im- 
plied consent,  is  not  involved.  In  the  case  of  Rannsden  v. 
Dyson,  12  Jur,  ^.  S.  506,  the  doctrine  of  implied  assent  was 
held  subject  to  this  qualification :  "  If  a  stranger  builds  upon 
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the  land  of  A,  supposing  it  to  be  liis  own,  and  A  remains  wil- 
fully passive,  equity  will  not  allow  him  to  profit  by  the  mistake ; 
but  if  the  stranger  knows  that  the  land  upon  which  he  is  build- 
ing belongs  to  A,  then  A  may  assert  his  legal  rights,  and  take 
the  benefit  of  the  expenditure."  This  is  a  very  reasonable 
qualification ;  but  whether  any  distinction  should  be  made 
where  the  expenditure  is  for  a  public  use,  we  do  not  at  present 
decide,  because  the  question  now  arises  in  a  different  aspect. 
The  petition  alleges  express  consent.  If  defendant  intended  to 
controvert  that  allegation,  then,  for  reasons  which  always  govern 
in  pleading,  to  prevent  surprise  upon  the  plaintiff,  and  enable 
him  to  meet  the  defendant  upon  equal  terms  in  respect  to  the 
evidence,  the  defendant  should,  in  some  unequivocal  way,  have 
given  plaintijBP  notice  of  a  denial  of  that  allegation.  Not  having 
done  so,  but  resting  on  his  protest  and  motion  to  quash  for 
want  of  jurisdiction,  the  allegation,  for  the  purposes  of  the 
hearing,  should  be  regarded  as  admitted.  Hence  there  was  no 
error  in  the  ruling  of  the  court  against  appellant's  claim  to  have 
the  value  of  the  road  allowed  him. 

Section  five  of  the  act  of  1852  provides,  '*  that  in  estimating 
the  damages  sustained  by  reason  of  the  construction  of  the 
work  specified  in  the  petition,  the  commissioners  shall  take 
into  consideration  and  estimate  the  benefits  and  advantages  to 
the  parties  resulting  from  the  construction  and  use  of  the  road, 
etc.,  or  other  improvement :  Provided,  the  said  commissioners 
shall  not  estimate  any  benefits  or  advantages  which  may  accrue 
to  lands  affected  in  common  with  adjoining  lands  on  which 
such  road,  etc.,  does  not  pass." 

On  the  hearing  of  this  case  before  the  jury,  appellant's  coun- 
sel asked  the  court  to  give  the  following  instruction  : 

"  That  in  assessing  the  damages  to  the  land  of  the  defend- 
ant, afiected,  but  not  taken  by  the  railroad,  the  true  measure 
is  the  difference  (if  any)  between  the  market  value  of  such 
land,  with  the  road  as  it  is,  and  what  such  market  value  would 
have  been  if  the  railroad  had  not  been  built  across  the  lands  so 
affected ;  and  that  without  estimating  any  benefits  or  advan- 
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tages,  real  or  supposed,  to  such  tracts,  by  reason  of  the  construc- 
tion of  such  railroad," 

The  court  refused  it  as  asked,  but,  adding  the  following 
modification,  gave  it : 

"  This  is  so  as  to  compensation  for  the  land  actually  taken  by 
the  railroad  company,  but  in  assessing  damages  to  the  adjoin- 
ing land,  caused  by  the  construction,  location,  operation  and 
use  of  said  railroad  across  said  lands,  the  jury  should  offset 
against  said  damages,  any  special  benefits  (if  they  believe  from 
the  evidence  any  special  benefits  have  been  proved)  to  said 
lands  or  any  tract  thereof,  over  and  above  what  other  parties 
derive  from  said  railroad  who  own  land  in  the  vicinity  thereof, 
but  whose  lands  are  not  crossed  by  said  railroad." 

It  is  insisted  that  by  the  provisions  of  the  9th  section  of  the 
eminent  domain  act,  which  went  into  force  July  1,  1872,  no 
benefits  could  be  taken  into  consideration. 

Without  midertaking  to  give  any  construction  of  the  section 
just  mentioned,  we  think  that  the  land  in  question  having  been 
taken  by  the  exercise  of  the  right  of  eminent  domain,  and  the 
proceedings  commenced  to  have  compensation  ascertained  be- 
fore the  act  of  18T2,  such  compensation  should  be  ascertained 
under  the  laws  in  force  at  the  time  the  proceedings  were  begun. 

Finding  no  substantial  error  in  the  record,  the  judgment  of 
the  court  below  will  be  affirmed. 

Judgment  affirmed. 


Samuel  Curtis  et  al. 

V. 

T.  M.  Beadley  et  al. 

1.  Distress  for  rent  —  there  must  he  an  appraisement  before  sale. 
Where  property  is  distrained  for  rent  there  must  be  an  appraisement  made, 
as  required  by  the  statute,  to  authorize  its  sale,  and  where  the  officer  sell- 
ing under  the  distress  warrant,  holds  an  execution  which  he  has  levied  on 
the  property  and  which  is  subsequent  in  date  to  the  distress  warrant, 
and  sells  without  an  appraisement,  it  will  be  his  duty  to  apply  the  pro- 
ceeds first  in  satisfaction  of  the  execution,  and  the  fact   that  the  lessees 
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were  present  and  desired  the  sale  to  proceed,  will  not  change  the  rule, 
unless  it  be  shown  that  they  knew  the  fact  of  there  being  no  appraisal. 
2.  Statute  —  when  a  strict  compHance  with,  required.  It  is  a  familiar 
principle  that  where  special  proceedings  are  authorized  by  statute,  whereby 
the  property  of  one  man  may  be  divested  and  transferred  to  another,  the 
requirements  of  the  act  must  be  strictly  followed,  especially  such  as  may 
be  of  benefit  to  the  owner. 

"Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

Mr.  W.  T.  Burgess,  for  the  plaintiffs  in  error. 

Mr.  J.  B.  Vaughn,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  motion  on  the  part  of  plaintiffs  in  error,  Samuel 
Curtis  and  others,  made  in  the  Superior  Court  of  Cook  county, 
that  Timothy  M.  Bradley,  the  sheriff  of  said  county,  be  required 
to  pay  over  to  them  the  amount  of  an  execution  issued  out  of 
that  court  in  their  favor  against  C  C.  McAllaster,  Carlton  Ellis 
and  Carlos  Ellis,  and  dated  and  delivered  to  the  sheriff  Decem- 
ber 6,  1872,  for  the  amount  of  two  hundred  and  fifty-nine 
dollars,  and  costs.  The  following  facts  were  shown  to  the 
court  by  affidavits  upon  the  hearing  of  the  motion  :  There 
had  previously  been  two  other  executions  issued  in  favor  of 
one  Cole  against  the  same  execution  defendants  as  above,  for 
the  respective  amounts  of  two  hnndred  and  seventy-two  dol- 
lars and  seventy-nine  cents,  and  one  hundred  and  sixty-nine 
dollars  and  four  cents,  which  had  been  delivered  to  the  sheriff 
on  the  20th  and  23d  days  of  November,  1872,  respectively. 
The  three  executions  were  levied  by  the  sheriff  on  the  same 
personal  property  of  the  defendants,  on  the  6th  day  of  Decem- 
ber, 1872  ;  the  levy,  so  far  as  respected  the  execution  of  Cur- 
tis and  others,  according  to  the  indorsement  thereof  on  the  execu- 
tion, being  subject  to  a  levy  of  a  distress  for  rent  in  favor  of 
William  S.  Johnston  against  the  execution  defendants,  for 
about  nine  hundred  dollars. 
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On  the  5th  day  of  December,  1872,  William  S.  Johnston 
issued  a  distress  warrant  to  C.  G.  Ayers,  who  was  deputy 
sheriff  of  Cook  county,  to  distrain  the  goods  and  chattels  of 
Ira  C.  McAllaster,  Giles  C.  McAllaster,  Carlos  Ellis  and  Carl- 
ton Ellis,  for  the  sum  of  one  thousand  and  thirty-six  dollars  and 
ninety-seven  cents,  three  months'  rent,  due  Johnston  on  the 
6tli  day  of  December,  1872,  for  the  premises  leased  by  him  to 
the  said  parties,  and  then  occupied  by  them.  On  the  same 
day,  December  5,  1872,  Ayers  levied  the  distress  warrant  on 
the  same  property,  upon  which  the  sheriff  levied  the  said  exe- 
cutions on  the  following  day,  6th  day  of  December,  1872. 
Ayers,  upon  making  the  levy,  took  possession  of  the  property, 
and  held  it  by  a  custodian  until  it  was  sold,  December  17, 
1872.  On  the  6th  day  of  December,  1872,  a  copy  of  the  dis- 
tress warrant,  and  of  the  inventory  of  property  seized  under  it, 
were  filed  in  the  Cii'cuit  Court  of  Cook  county,  and  a  sum- 
mons was  issued  and  served  that  day  on  Giles  McAllaster,  and 
returned  not  found  as  to  the  other  defendants.  On  the  17th  of 
December,  1872,  Carlton  Ellis  and  Carlos  Ellis  entered  their 
appearance  in  the  proceeding,  and  on  the  19th  December  their 
default,  together  M^ith  that  of  Giles  McAllaster,  was  entered, 
and  a  finding  had  against  them,  "  impleaded  with  Ira  C.  Mc- 
Allaster," for  nine  hundred  and  fifty  dollars,  and  an  award  of 
a  certificate  to  sell  the  property  distrained.  No  appraisement 
of  the  property  distrained  was  ever  made. 

On  the  10th  December,  1872,  Johnston  obtained  an  assign- 
ment to  himself  of  the  two  judgments  in  favor  of  Cole. 

On  the  17th  December,  1872,  the  sheriff  sold  all  the  prop- 
erty for  one  thousand  and  ninety-nine  dollars  and  thirty  cents, 
all  the  defendants,  except  Ira  McAllaster,  being  present  at  the 
sale,  and  requesting  that  all  of  the  property  might  then  be 
sold  and  the  proceeds  be  applied  according  to  the  rights  of  the 
parties,  in  order  to  save  them  additional  expense,  of  about 
twenty  dollars  per  day,  by  the  keeping  of  the  property.  After 
satisfying  the  amount  of  the  two  Cole  executions,  and  fees  and 
expenses,  there  remained  a  balance  of  five  hundred  and  forty- 
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one  dollars   and   eighty-eight   cents   of  the  proceeds  of   the 
sale. 

On  the  20th  December,  1872,  there  was  issued  a  certificate 
of  sale  in  the  distress  proceeding,  directed  to  Bradley,  sheriff, 
commanding  him  "  to  sell  the  property  seized  by  him  by  vir- 
tue of  the  distress  warrant,"  and  out  of  the  proceeds  pay  the 
plaintiff  the  amount  which  had  been  found  due  him. 

After  satisfying  the  two  Cole  executions,  and  fees  and 
expenses,  the  sheriff  paid  the  said  balance  of  five  hundred  and 
forty-one  dollars  and  eighty-eight  cents  of  the  proceeds  of  the 
sale  made  on  December  17,  to  Johnston  on  the  20th  December, 
1872.  The  court  below  denied  the  motion  and  refused  to 
make  any  order  in  the  premises. 

Without  considering  any  other  question  which  is  made,  it 
appears  to  us  to  be  fatal  to  the  claim  on  behalf  of  the  defend- 
ants in  error,  that  there  was  never  any  appraisement  made  of 
the  property  distrained. 

The  statute  regulating  proceedings  by  distress  for  rent,  and  for 
a  sale  of  the  property  distrained,  provides  that  "  the  person  dis- 
training, or  his  agent  duly  authorized,  may,  with  the  sheriff  or 
constable  of  the  county,  cause  the  goods  and  chattels  so  dis- 
trained, to  be  appraised  by  two  reputable  freeholders,  under 
oath,  which  oath  may  be  administered  by  such  sheriff  or  con- 
stable, to  appraise  said  goods  and  chattels."  The  legislature,  in 
giving  the  right — which  did  not  exist  at  common  law — to  sell 
a  distress  for  rent,  saw  fit  to  prescribe  the  above,  as  one  of  the 
regulations  of  the  exercise  of  the  right.  And  though  we  may 
not  appreciate  the  special  importance  of  such  an  appraisement, 
it  is  not  for  that  reason  to  be  dispensed  with.  It  should  be 
enough  for  a  court,  that  the  legislature  has  required  it.  It  is 
a  familiar  principle,  that  where  special  proceedings  are  author- 
ized by  statute,  whereby  the  property  of  one  man  may  be 
divested  and  transferred  to  another,  the  requirements  of  the 
act  must  be  strictly  followed ;  especially  such  as  may  be  of 
benefit  to  the  owner.  We  could  not  say  that  there  may  not 
be  cases  where  it  would  be  of  advantage  to  one  deprived  of 
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his  property  under  a  distress  proceeding,  to  have  evidence  of 
the  value  of  the  property  taken,  in  the  form  of  a  solemn 
appraisement  of  it  under  the  oaths  of  two  reputable  freeholders. 

In  Tripp  et  al.  v,  Grouner^  60  111.  474,  it  was  held  that  a 
compliance  with  this  requirement  of  an  appraisement  was 
essential,  to  authorize  a  sale  of  the  property  distrained. 

There  was  never  any  appraisement  made  in  the  present  case ; 
consequently,  Johnston  never  entitled  himself  to  have  the 
property  sold  for  payment  of  his  rent,  and  had  no  rightful 
claim  to  the  said  balance  of  the  proceeds  of  the  sale  under  the 
executions  which  were  paid  over  to  him,  at  least  as  against 
plaintiffs  in  error. 

We  do  not  regard  that  it  should  change  the  result,  that  the 
tenants,  the  Ellis'  and  McAllaster,  were  present  at  the  sale 
under  the  executions,  and  requested  that  the  property  should 
all  be  sold  together,  and  the  proceeds  applied  according  to  the 
rights  of  the  different  parties.  There  is  no  evidence  whatever 
that  they  had  any  knowledge  that  an  appraisement  had  not 
been  made  in  the  distress  proceeding,  nor  can  there  be  any 
presumption  that  they  had  such  knowledge,  as  the  appraise- 
ment proceeding  is  entirely  ex  jparte  as  respects  the  tenant,  in 
which  he  does  not  participate,  and  is  not  required  to  have  any 
notice. 

At  least,  without  knowledge,  at  the  time,  that  no  appraise- 
ment had  been  made,  we  do  not  consider  that  the  request  of 
sale, as  above,  should  operate  to  remove  the  objection  of  the 
want  of  an  appraisement,  on  the  ground  of  waiver,  estoppel, 
or  otherwise. 

We  are  of  opinion,  then,  that  the  defendant  in  error,  Brad- 
ley, the  sheriff",  wrongfully  paid  over  to  Johnston  said  residue 
of  the  proceeds  of  the  sale  to  the  amount  of  the  execution  of 
plaintiffs  in  error,  and  that  their  motion  for  the  sheriff  to  pay 
the  same  over  to  them,  should  have  been  granted,  instead  of 
refused. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Patrick  Delahanty 

V. 

John  Warner  et  al. 

1.  Chanceby  jurisdiction — to  try  validity  of  removal  from  office.  A 
court  of  equity  has  no  jurisdiction  to  entertain  a  bill  to  enjoin  the  mayor 
and  aldermen  of  a  city  from  removing  a  party  from  an  office,  and  appoint- 
ing a  successor, and  from  preventing  the  party  from  discharging  his  duties 
after  removal  by  them,  as  the  party's  remedy  at  law  is  complete,  by  quo 
warranto  against  the  successor,  or  mandamus  against  the  mayor  and  coun- 
cilmen. 

2.  Mandamus — when  it  lies.  Where  a  person  is  improperly  removed  from 
office  by  the  mayor  and  aldermen  of  a  city,  he  may  compel  them  by  man- 
damus to  restore  to  him  any  evidence  of  his  right  to  the  office,  in  any  prop- 
erty pertaining  thereto,  which  they  may  improperly  withhold  from  him. 
And  where  the  title  to  the  office  is  not  in  dispute,  mandamus  will  lie  to 
restore  the  person  entitled  to  it. 

3.  Officer — right  to  fees  of  office  lohen  illegally  removed.  If  an  officer 
of  a  city  is  unlawfully  removed  from  his  office  by  the  city  authorities,  he 
has  a  complete  remedy  at  law  for  any  fees  and  emoluments  pertaining  to 
the  office  of  which  he  is  deprived. 

4.  Chancery  practice — evidence  mi/st  appear  in  record  to  support 
decree.  Where  the  record  shows  the  assessment  of  damages  upon  the  dis- 
solution of  an  injunction,  but  does  not  show  the  evidence  upon  which  the 
assessment  is  made,  the  order  will  be  reversed  for  the  error. 

Appeal  from  the  Circuit  Court  of  Peoria  county  ;  the  Hon. 
Joseph  W.  Cochran,  Judge,  presiding. 

Messrs.  McCullogh,  Stevens  &  Wilson,  for  the  appellant. 

Mr.  J.  S.  Stark,  and  Messrs.  Lee  &  Quinn,  for  the 
appellees.  ^ 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Appellant  was  superintendent  of  streets  in  the  city  of  Peoria, 

and  he  alleges,  by  his  bill,  that  he  was  unlawfully  removed 

from  his  office,  and  prays  that  the  aldermen  and  mayor  of  the 

city  may  be  enjoined  from  appointing  a  successor,  and  from 
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interfering  with  him  in  any  way  in  the  discharge  of  his  duties 
as  street  comrnissioner. 

The  court  below  dissolved  the  temporary  injunction  which 
had  been  issued,  and  dismissed  the  bill  for  want  of  equity. 

In  this  we  perceive  no  error.  Appellant's  remedy  was  com- 
plete at  law.  High  on  Injunctions,  sec.781.  If  he  was  not  properly 
removed,  and  a  successor  cannot  therefore  be  legally  appointed, 
the  question  can  be  settled  by  quo  loarranto  against  the  person 
claiming  to  be  his  successor  in  office.  Peojple  ex  rel.^  etc.,  v. 
Forquer^  Breese  (Beecher's  ed.),  104 ;  People,  etc.,  v.  Matteson, 
17  111.  168. 

By  mandamus,  the  mayor  and  aldermen  may  be  compelled 
to  restore  to  him  any  evidence  of  his  right  to  the  office,  or  any 
property  pertaining  thereto  which  they  may  have  improperly 
withheld  from  him.  People  ex  rel.,  etc.,  v.  Head,  25  111.  325 ; 
People  ex  rel.  v.  Kildruff,  15  ib.  492 ;  Peojple  ex  rel.  v.  Hil- 
liard,  29  ib.  414.  And  where  the  title  to  the  office  is  not  in 
dispute,  mandamus  will  lie  to  restore  the  person  entitled  to  it. 
Street  v.  County  ComirCs,  Breese  (Beecher's  ed.),  50 ;  People 
v.  Stevens,  5  Hill,  616.  l^or  can  there  be  any  doubt  of  appel- 
lant's having  a  complete  remedy  at  law  for  any  fees  and  emolu- 
ments pertaining  to  the  office  of  which  he  may  have  been 
unlawfully  deprived  by  the  action  of  the  mayor  and  aldermen. 

The  court  below,  however,  in  dismissing  the  bill,  ordered  the 
payment  of  one  hundred  dollars,  as  solicitor's  fees,  to  appellees, 
and  there  is  no  evidence  preserved  in  the  record  justifying  this 
order.  We  have  held  that  this  must  be  done,  and  that  it  is 
error  to  make  an  allowance  for  solicitor's  fees  on  the  dissolu- 
tion of  an  injunction,  except  upon  evidence  showing  that  ser- 
vices of  the  solicitor  were  actually  rendered,  and  that  they  were, 
in  value,  equal  to  the  amount  ordered  to  be  paid.  Albright  et 
al.  V.  Smith  et  al.  68  111.  181. 

The  order  allowing  the  solicitor's  fees  will  be  reversed,  and 
the  decree  in  all  other  respects  must  be  affirmed.  The  costs  in 
this  court  will  be  equally  divided  between  the  parties. 

Rever'sed  in  pa/rt. 
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William  J.  Tewksbuey  et  al. 

V. 

Haemon  Speuakce  ei  al, 

Agency  —  agent  to  purchase  cannot  be  seller  to  Mmself.  An  agent  or  broker 
employed  to  purchase  for  his  principal  cannot  become  the  seller  without 
notice  to  the  principal.  Therefore,  a  commission  merchant  employed  to  go 
upon  the  market  and  buy  for  another  a  given  quantity  of  wheat  for  cash,  is 
not  authorized  to  turn  over  to  his  principal  wheat  held  by  him,  even  if  he 
charges  no  more  than  the  market  price.  His  interest  must  not  come  in 
conflict  with  his  duty. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
William  A.  Pokter,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Harmon  Spru- 
ance  and  Josiah  W.  Preston,  partners,  against  William  J. 
Tewksbury  and  Hugh  Maher.  The  facts  of  the  case  are  stated 
in  the  opinion  of  the  court. 

Messrs.  Monroe,  Bisbee  &  Gibbs,  for  the  appellants. 

Messrs.  Hitchcock  &  Dupee,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

On  the  19th  day  of  August,  1872,  appellants  ordered  ap- 
pellees, a  commission  house  in  Chicago,  to  purchase  for  them 
twenty -five  thousand  bushels  of  wheat;  the  wheat  was  pur- 
chased, and  subsequently,  under  the  order  of  appellants,  sold, 
at  a  loss  of  seven  thousand  seven  hundred  dollars. 

This  action  was  instituted  to  recover  the  loss. 

The  defense  relied  upon  by  appellants  is,  that  the  appellees 
did  not  buy  cash  wheat,  as  directed,  but  purchased  ten  thousand 
bushels  of  cash  wheat,  and  the  other  fifteen  thousand  bushels 
they  procured  on  settlement. 

The  evidence  shows  that  appellees,  on  receiving  the  order, 
purchased  of  W.  IS".  Sturges  five  thousand  bushels,  and  of  B. 
F.  Mully  five  thousand  bushels.     The  fifteen  thousand  bushels 
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were  obtained  of  W.  E.  Templeton,  in  the  following  manner: 
Appellees  had  sold  Templeton  a  large  quantity  of  wheat  for 
future  delivery,  which  they  had  on  hand  to  be  delivered  to 
him.  Upon  receiving  the  order  from  appellants  they  went  to 
Templeton  and  made  a  settlement  with  him  and  obtained  a 
release  from  their  contract  as  to  the  fifteen  thousand  bushels  of 
wheat  and  turned  it  over  to  appellants,  charging  them  the 
market  price  for  the  same. 

In  regard  to  the  law  involved  in  this  case,  there  is  no 
ground  for  dispute.  An  agent  or  broker  employed  to  pur- 
chase for  his  principal  cannot  become  the  seller  without  no- 
tice to  the  principal.  If  appellees,  as  commission  mer- 
chants, were  employed  by  appellants  to  go  upon  the  market 
and  buy  for  them  a  certain  quantity  of  wheat  for  cash,  this 
would  not  authorize  appellees  to  turn  over  to  appellants  wheat 
held  by  them,  even  if  they  charged  no  more  than  the  market 
price,  unless  the  fact  was  disclosed  to  the  principals. 

An  agent  is  bound  to  act  within  the  scope  of  his  authority, 
and  when  he  has  a  duty  to  discharge  as  agent,  his  own  interest 
must  not  come  in  conflict  with  the  duty  he  owes  to  his  prin- 
cipal.    Mallet  V.  Robinson,  5  Law  Rep.  Com.  Pleas,  QiQ. 

The  controverted  question,  however,  in  this  case,  is  one  of 
fact.  It  is  insisted  by  appellees  that  the  manner  in  which  the 
wheat  was  purchased  was  expressly  authorized  by  appellants. 
The  testimony  bearing  upon  this  point  is  confined  to  the  evi- 
dence of  Preston  on  the  part  of  appellees,  and  Tewksbury  on 
the  part  of  appellants,  both  of  whom,  so  far  as  we  can  see  from 
the  record,  are  equally  credible. 

On  direct  examination  Mr.  Preston  testified  that  on  the  19th 
day  of  August  Mr.  Tewksbury  came  to  him  and  ordered  twen- 
ty-five thousand  bushels  of  wheat  purchased  for  August  de- 
livery. On  his  cross-examination  he  said,  "  He  gave  me 
authority  to  buy  options  where  I  could  buy  them  in  settle- 
ment. By  buying  in  settlement,  I  mean  buying  back  wheat 
that  we  had  sold  to  other  parties,  and  so  settling  the  transac 
tion,  which  would  be  the  same  as  cash  wheat  to  the  party  for 
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wliom  we  were  purchasing.  Mr.  Tewksbury's  object  was  to 
have  cash  wheat,  so  tliat  he  could  have  possession  of  and  de- 
liver it  at  any  moment,  but  he  was  willing  we  should  buy  where 
we  could  make  settlements." 

The  witness  further  stated,  on  his  cross-examination,  that  "  Mr. 
Tewksbury  gave  orders  that  the  wheat  he  bought  should  be 
either  for  cash  or  in  settlement ;  he  would  then  look  to  us,  if 
bought  in  settlement,  for  the  delivery  of  the  wheat." 

On  the  other  hand,  Mr.  Tewksbury  testified  that :  "  Two  or 
three  days  prior  to  the  purchase,  I  had  several  conversations 
with  Mr.  Preston,  and  told  him  I  desired  to  buy  some  cash 
wheat,  and  might  do  so  at  any  time ;  that  I  would  not  buy  any 
options  (wheat  for  future  delivery),  as,  in  my  opinion,  there 
w^as  a  difference  of  thirty  cents  between  cash  and  option,  at  the 
prices.  Mr.  Preston  said  that  was  the  only  thing  to  buy,  and 
that  if  I  would  pay  interest  and  insurance,  he  would  rather  have 
me  do  it ;  I  agreed  to  do  this." 

He  further  stated :  "  I  told  him  to  buy  cash  wheat,  and 
nothing  else,  and  they  reported  to  me  twenty-five  thousand 
bushels  of  cash  wheat." 

These  two  witnesses  were  the  only  persons  who  testify  in 
regard  to  the  terms  of  the  contract,  and  their  evidence  is  in 
direct  conflict.  It  was,  then,  a  question  purely  for  the  jury  to 
determine  what  the  real  contract  was  between  the  parties.  It 
was  proper  for  the  jury,  in  the  determination  of  this  vital  ques- 
tion of  fact,  which  would  be  the  turning  point  in  the  case,  to 
take  into  consideration  the  other  facts  and  circumstances  in  evi- 
dence which  might  have  a  bearing  upon  the  point,  although 
remote. 

It  was  shown  that  the  fifteen  thousand  bushels  of  wheat 
acquired  in  settlement  was  actually  in  the  possession  of  appel- 
lees, ready  for  delivery  on  the  order  of  appellants  ;  it  was  in  fact, 
although  not  in  name,  cash  wheat ;  this  term  does  not  signify 
Avheat  bought  for  cash,  but  it  means  wheat  actually  held  ready 
for  delivery,  while  option  wheat  may  or  may  not  be  on  hand  ; 
this  term,  as  appeared  from  the  evidence,  is  used  to  denote  an 
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article  to  be  delivered  within  a  given  time,  at  the  election  of 
the  buyer  or  seller,  as  provided  by  the  contract. 

It  did  not  appear  that  the  wheat  taken  in  settlement  was 
charged  to  .appellants  at  a  higher  rate  than  the  market  price 
when  purchased  for  cash. 

The  whole  of  the  wheat  was  sold  by  appellants ;  Tewksbury 
offered  to  pay  one-half  of  the  loss.  All  these  facts  were  before 
the  jury ;  they  saw  the  two  witnesses  upon  the  stand,  and  they 
found  by  their  verdict  that  the  wheat  was  obtained  in  the  man- 
ner required  by  the  terms  of  the  order  of  appellants,  and 
where  there  is  as  much  conflict  in  the  evidence  as  is  disclosed 
by  this  record,  this  court  has  uniformly  refused  to  disturb  the 
verdict  of  the  jury.  In  regard  to  the  question  of  the  joint  lia- 
bility of  appellants,  we  understand  that  point  virtually  aban- 
doned, and  hence  it  will  not  be  considered. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Judgment  affirmed. 


William  S.  Moss 

V. 

Louisa  McCall  et  al. 

1.  Interest  —  in  partnership  accounts.  Where  tlie  original  articles  of 
copartnership  contain  no  such  provision,  it  is  not  proper,  in  taking  an 
account,  to  charge  each  partner  with  interest  on  his  individual  account,  and 
to  credit  each  one  with  interest  on  moneys  paid  in,  unless  a  subsequent 
agreement  to  that  effect  is  clearly  and  satisfactorily  proved. 

2.  Same  —  construction  of  agreement  as  ietween  partners.  But  an  agree- 
ment between  partners  that  interest  shall  be  computed  on  each  one's  account, 
and  on  the  moneys  paid  in  by  him,  will  not  justify  computing  interest  on 
the  individual  accounts  from  the  dates  of  the  several  charges  up  to  the 
close  of  the  business,  independent  of  whether  the  amounts  drawn  out 
exceed  the  j  ust  share  of  the  profits  to  the  respective  dates,  due  the  several 
partners. 

3.  Such  an  agreement,  if  proved,  will  be  understood  to  mean  that  each 
partner  shall  be  charged  with  the  interest  on  his  individual  account  in 
excess  of  his  share  of  the  profits,  and  credited  with  interest  on  moneys 
advanced  over  and  above  his  indebtedness  to  the  firm. 
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4.  Chancery  —  evidence,  Jiow  preserved.  Evidence  contained  in  deposi- 
tions on  file  form  a  part  of  the  record  in  a  chancery  suit  without  any  certifi- 
cate of  the  judge  for  that  purpose.  The  same  rule  prevails  as  to  exhibits 
made  part  of  the  bill  or  answer,  and  filed  therewith,  and  this  court  will 
presume  they  were  considered  on  the  hearing.  As  to  other  evidence,  the 
party  seeking  to  sustain  the  decree  in  his  favor,  must  preserve  it,  either  in 
a  certificate  under  the  hand  and  seal  of  the  judge  who  heard  the  cause,  or 
in  the  decree  itself.  When  not  so  preserved,  no  presumption  will  be  in- 
dulged that  it  was  heard. 

5.  Chancery  practice  —  reference  to  master  to  state  account.  On  bill 
for  a  partnership  account  involving  complicated  accounts  consisting  of 
transactions  extending  through  a  series  of  years,  where  questions  were  also 
involved  as  to  the  basis  of  stating  the  account,  as,  whether  interest  should 
be  charged  and  credited,  the  court  should,  by  an  interlocutory  decree,  settle 
the  rights  of  the  several  partners  and  determine  the  basis  of  settlement; 
and  then  refer  the  cause  to  a  competent  master  to  state  the  accounts,  leav- 
ing any  one  dissatisfied  to  except  to  the  report. 

6.  In  all  cases  of  a  complicated  character  involving  much  computation 
and  labor,  the  rule  is  well  recognized  and  established  that  a  reference 
should  be  made  to  a  master  to  render  a  concise  and  accurate  statement  of 
the  accounts,  so  that  the  same  may  be  readily  comprehended,  and  any  objec- 
tion taken  passed  upon  understandingly.  Audit  is  error  to  hear  such  cases 
without  a  reference  and  report. 

7.  Stipulation  —  cannot  overcome  recitals  in  record.  Where  the  record 
of  a  chancery  cause  shows  that  it  was  heard  at  a  certain  term,  this  must  be 
taken  as  true,  notwithstanding  a  stipulation  is  found  on  file  made  at  a 
preceding  term,  that  the  judge  should  hear  the  same  at  chambers  in  vaca- 
tion. 

Writ  of  Ereor  to  the  Circuit  Court  of  Woodford  county  ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

Mr.  D.  McCuLLOCH,  and  Mr.  E.  G.  Johnson,  for  the  plain- 
tiff in  error. 

Messrs.  Ingersoll  &  Puterbaugh,  for  the  defendants  in 
error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  exhibited  by  James  H.  McCall,  in  his  lifetime, 
and  Perry  Frazer  against  William  S.  Moss  and  Lydia  Bradley, 
administratrix  of  the  estate  of  Tobias  Bradley,  in  the  Peoria  Cir- 
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cuit  Court,  to  settle  the  equities  existing  between  them  and 
William  S.  Moss,  and  Tobias  Bradley,  deceased,  as  former  part- 
ners. The  original  firm  of  Moss,  Bradlej  &  Co.  was  formed 
in  1853,  and  consisted  of  William  S.  Moss,  Tobias  Bradley, 
James  Smith  and  James  H.  McCall.  Smith  died  soon  after, 
and  his  interest  in  the  firm  seems  to  have  been  assumed  by 
Moss  and  Bradley. 

Written  articles  of  copartnership  were  entered  into,  from 
which  it  appears  the  partnership  was  formed  for  the  purpose  of 
carrying  on  the  milling  and  distillery  business,  the  distillery 
building  to  be  erected  on  a  lot  for  which  McCall  had  a  lease 
from  the  school  trustees.  The  agreement  was,  McCall  w^as  to 
sell  and  convey  to  Moss,  Bradley  and  Smith  three  imdivided 
fourths  of  his  interest  in  his  lease  for  the  lot,  the  flouring  mill 
and  other  buildings  thereon,  together  with  all  the  machinery, 
for  the  sum  of  three  thousand  five  hundred  dollars  for  the 
whole ;  that  is,  two  thousand  six  hundred  and  twenty-five  dol- 
lars for  the  three-fourths,  of  which  sum  one  thousand  dollars 
was  to  be  paid  in  cash,  and  the  balance  to  be  expended,  as  cap- 
ital belonging  to  McCall,  in  the  erection  of  buildings.  Moss 
agreed  that  after  that  sum  had  been  expended  on  tlie  share  of 
McCall  in  the  building,  he  would  furnish  him  a  sufficient  sum 
of  money  to  finish  his  share,  McCall  to  pay  him  interest  at  the 
rate  of  ten  per  centum  per  annum.  This  firm  continued  until 
June  2,  1856,  when  Frazer,  having  purchased  one-fourth  inter- 
est from  Moss  and  Bradley,  was  taken  in  as  a  partner  under 
the  old  firm  name,  and  under  the  original  contract.  He  was 
to  pay  for  the  one-fourth  interest  out  of  the  profits  of  the  busi- 
ness, with  interest  at  the  rate  of  ten  per  cent  per  annum. 
This  latter  firm  continued  in  business  till  1862,  when  McCall 
sold  out  his  interest  in  the  mill,  distillery  and  real  estate  to 
Raymond  and  Francis,  retaining  his  interest  in  the  assets  and 
property  of  the  former  firms. 

The  firm  of  Moss,  Bradley  &  Co.,  both  before  and  after 
Frazer  was  taken  in,  did  a  large  amount  of  business,  and 
realized  great  gains  and  profits.     The  bill  is  framed  on  the 
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theory,  each  partner  was  to  be  charged  with  interest  on  his 
individual  account,  and  was  to  be  credited  with  interest  on 
moneys  paid  in.  The  original  articles  of  copartnership  con- 
tained no  such  provision,  and  whether  the  decree  in  this  case 
can  be  maintained  depends  upon  whether  any  such  agreement 
has  been  proven,  so  as  to  charge  Moss  and  the  estate  of 
Bradley. 

The  business  has  been  much  complicated  by  the  mingling 
of  interests  of  what  are  designated  as  firms  one  and  two  and 
three,  with  the  subsequent  firms  that  were  formed,  so  that  it 
is  quite  difficult  to  get  a  clear  understanding  of  the  afiairs  of 
the  parties  to  this  litigation.  On  the  hearing,  a  decree  was 
rendered' finding  there  was  due  complainants  from  defendants 
eighty-two  thousand  four  hundred  and  eight  dollars  and 
eleven  cents,  of  which  sum  McCall  was  entitled  to  thirty-seven 
thousand  one  Imndred  and  forty-one  dollars  and  four  cents, 
and  Frazer  forty-five  thousand  two  hundred  and  sixty-seven 
dollars  and  seven  cents,  a  distinct  part  to  be  paid  by  Moss,  and 
the  residue  by  Mrs.  Bradley,  in  due  course  of  administration,  in 
proportions  fixed  by  the  decree.  To  reverse  that  decree.  Moss 
brings  the  case  to  this  court  on  error. 

We  have  examined  the  case  with  that  care  its  magnitude 
and  importance  demand,  but  we  are  unable  to  determine  from 
the  record  whether  the  decree  does  justice  between  the  parties. 
It  rests  solely  upon  the  assumption  that  it  was  proven  there 
was  a  subsequent  agreement  with  the  several  partners  that 
each  should  be  charged  with  interest  upon  the  items  of  his 
individual  account,  and  should  be  credited  with  interest  upon 
all  moneys  paid  in.  Even  upon  this  theory  of  the  case  we 
cannot  know  that  the  decree  is  warranted  by  the  evidence. 
The  cause  was  not  referred  to  a  master,  but  the  decree  seems 
to  be  based  on  a  computation  made  by  one  witness,  assisted  by 
others,  who  undertook  to  balance  the  books.  What  principle 
he  adopted,  or  how  he  made  the  calculations,  does  not  appear 
from  any  thing  in  the  record.  The  calculations,  so  far  as  we 
understand  the  testimony,  seem  to  have  been  made  by  com- 
25 — 75th  III. 
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puting  interest  on  the  individual  accounts  from  the  date  of  the 
several  charges  up  to  the  date  of  the  closing  of  the  business, 
independently  of  the  question  whether  the  amounts  drawn  out 
exceeded  the  just  share  of  profits  to  the  respective  dates  due 
the  several  partners.  This  we  do  not  think  was  correct.  Con- 
ceding the  agreement  was  as  alleged,  it  certainly  did  not  mean 
each  partner  was  to  be  charged  with  interest  on  his  own 
profits.  An  agreement  to  that  extent  ought,  before  it  will  be 
enforced  in  a  court  of  conscience,  to  be  proven  by  the  most 
satisfactory  evidence.  No  more  could  have  been  understood 
by  the  agreement  alleged,  than  that  each  partner  should  be 
charged  with  interest  on  his  individual  account  in  excess  of 
his  share  of  the  profits,  and  credited  with  interest  on  moneys 
advanced  over  and  above  his  indebtedness  to  the  firm.  Any 
other  construction  would  be  most  inequitable.  This  view  is 
consistent  with  the  original  articles  of  co-partnership.  McCall, 
by  the  agreement,  was  to  pay  interest  at  the  rate  of  ten  per 
cent  per  annum  on  his  ^indebtedness  until  the  same  was  dis- 
charged ;  but,  can  it  be  contended,  that,  had  he  paid  in  money 
to  discharge  that  indebtedness  to  Moss,  he  should  be  allowed 
interest  upon  it,  and  Moss  thereafter  charged  with  interest  % 
It  will  be  remembered  Frazer  purchased  one-fourth  interest  of 
Moss  and  Bradley  in  the  firm,  to  be  paid  for  out  of  his  share  of 
the  profits,  with  interest  at  the  rate  of  ten  per  cent  per 
annum.  It  would  be  absurd  to  hold,  that,  when  a  share  of  his 
profits  was  credited  to  Moss  and  Bradley  in  discharge  of  his 
indebtedness  he  should  be  charged  with  interest  on  the  amount, 
and  in  case  Moss  and  Bradley  should  then  draw  out  the  same 
to  their  personal  use,  they  should  be  charged  with  interest 
also.  The  only  reasonable  construction  that  can  be  given 
to  the  agreement  contended  for,  if  any  existed,  is,  that  each 
partner  should  be  charged  with  interest  on  his  individual 
account  over  his  just  share  of  the  profits,  and  be  credited  with 
moneys  he  advanced  in  excess  of  his  indebtedness  to  the  firm. 
The  court  did  not  find  that  any  agreement  to  pay  interest, 
such  as  is  insisted  upon,  was  proven,  and  we  do  not  find  any 
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satisfactory  evidence  of  it  in  the  record.  No  interest  account 
was  kept  during  the  time  the  firms  of  Moss,  Bradley  &  Co. 
did  business,  but  long  after  those  firms  ceased  to  carry  on  busi- 
ness, Bradley  undertook  to  have  the  books  balanced.  He 
died  before  this  bill  was  filed,  but  there  is  some  testimony  to 
the  efiect  he  directed  the  book  keeper  to  charge  and  credit  the 
individual  accounts  of  the  partners  with  interest.  What  he 
may  have  said  to  the  book  keeper  on  this  subject  could  in  no 
way  bind  Moss.  The  firms  had  then  ceased  to  do  business, 
and  Moss  was  absent  from  the  State.  We  fail  to  discover  any 
evidence  in  the  present  record  that  Moss  ever  agreed  to  the 
arrangement  contended  for,  to  allow  interest  upon  each  part- 
ner's individual  account. 

There  is  no  certificate  of  evidence  in  this  record,  but  it  is 
suggested  there  may  have  been  other  evidence  that  would  sup- 
port the  decree.  The  practice  has  made  it  incumbent  on  a 
party  seeking  to  sustain  a  decree  in  his  favor,  to  preserve  the 
evidence  on  which  it  is  based,  either  in  a  certificate  under  the 
hand  and  seal  of  the  judge  who  heard  the  cause,  or  in  the 
decree  itself.  Complainants  in  this  case  have  done  neither. 
Evidence  contained  in  depositions  on  file,  form  a  part  of  the 
record,  without  any  certificate  of  the  judge  for  that  purpose. 
The  same  rule  prevails  as  to  exhibits  made  part  of  the  bill  or 
answer,  filed  therewith,  and  the  court  will  presume  they  were 
considered  on  the  hearing.     Bressler  v.  McGune,  56  111.  475. 

This  record  contains  all  the  evidence  that  appears  to  have 
been  heard  in  the  court  below.  If  it  does  not,  it  was  the  duty 
of  the  party  in  whose  favor  the  decree  was,  to  preserve  what 
other  evidence  there  was  in  some  appropriate  manner.  The 
rule  on  this  subject  was  stated  in  Brooks  et  al.  v.  Martin  et  al. 
64  111.  389,  where  it  was  held  that  if  the  record  does  not  con- 
tain all  the  evidence  heard  in  the  cause,  it  is  for  the  party 
complaining  of  such  omission  to  supply  it. 

But  there  is  another  reason  why  this  decree  must  be  set  aside. 
In  order  to  ascertain  whether  the  amounts  found  to  be  due  to 
complainants  from  defendants,  are  warranted  by  the  evidence, 
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an  investigation  of  complicated  partnership  accounts  between 
these  parties  would  be  necessary,  consisting  of  transactions 
extending  through  a  series  of  years.  These  accounts  in  the 
aggregate  amount  to  many  hundred  thousands,  and  perhaps 
millions  of  dollars.  One  witness  said,  to  make  all  necessary 
calculations  on  the  basis  suggested,  would  require  a  lifetime. 
This  may  be  an  exaggerated  form  of  expression,  but  it  would 
certainly  require  a  very  great  amount  of  labor  to  make  all  cal- 
culations necessary  to  adjust  the  rights  of  parties.  It  is  not 
the  duty  of  an  appellate  court  to  assume  to  perform  this  labor. 
The  court,  in  the  lirst  place,  should  have  settled  the  rights  of 
the  partners,  whether  interest  was  to  be  computed  on  their 
individual  accounts  with  the  firms,  and  having  determined  the 
basis  by  an  interlocutory  decree,  should  have  referred  the  cause 
to  a  competent  master  to  state  the  accounts,  and,  if  either  was 
dissatisfied  with  the  conclusion  reached,  upon  exceptions 
being  filed,  the  question  could  have  been  readily  deter- 
mined by  the  court.  As  it  is,  the  testimony  comes 
before  us  in  a  confused  mass,  rendering  it  impracticable 
for  us,  in  any  reasonable  time,  to  pass  upon  the  objections 
to  the  findings  of  the  court.  Counsel  will  not  be  per- 
mitted, by  stipulation  or  otherwise,  to  impose  upon  an  ap- 
pellate court  the  performance  of  duties  that  should  be  per- 
formed by  a  master  in  chancery.  Where  accounts  involve 
large  sums  of  money,  and  testimony  as  to  the  rights  of  parties, 
conflicting  and  unsatisfactory,  in  conformity  with  the  rules  of 
chancery  practice,  the  cause  must  be  referred  to  a  master  to 
render  a  concise  and  accurate  statement  of  the  accounts,  so 
that  the  same  may  be  readily  comprehended,  and  any  objection 
taken  passed  upon  understandingly.  This  is  the  well  recog- 
nized and  established  practice  in  all  cases  of  a  complicated 
character,  and  should  have  been  adopted  in  this  case.  Steere 
V.  Hoagland,  39  111.  264 ;  Bressler  v.  McQune,  supra  •  Riner 
V.  Tousle,  62  111.  266  ;  Qrouch  v.  Stenger,  65  111.  481 ;  I>u- 
bourg  v.  The  United  States,  Y  Peters,  625.  The  case  of  Grouch 
V.  Stenger  is  an  authority  exactly  in  point,  where  the  accounts 
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between  the  parties  were  complicated,  and  the  decree  was 
reversed  because  the  case  had  not  been  referred  to  a  master  to 
state  an  account. 

The  correctness  of  the  practice  established  by  these  cases  is 
not  contested,  but  to  avoid  the  force  of  the  rule,  it  is  urged 
this  cause  was  tried  on  a  stipulation,  and  an  affirmance  is  asked 
on  the  principle  of  Riner  v.  Tousle^  supra.  The  suggestion 
has  no  foundation  in  the  record.  It  appears  the  decree  was  ren- 
dered in  open  court  at  the  December  term,  1870.  The  stipula- 
tion signed  by  counsel  at  the  previous  August  term,  to  the 
effect  the  case  might  be  heard  bj  the  judge  at  chambers  in 
vacation,  although  found  among  the  files,  is  no  part  of  the 
record,  and  has  not  been  made  so  in  any  manner  to  entitle  it 
to  be  considered  in  this  court.  But  if  it  was,  it  does  not 
appear  the  cause  was  ever  heard  upon  that  stipulation  at 
chambers.  The  record  imports  verity,  and  that  shows  the 
cause  was  heard  at  the  December  term.  Nothing  to  the  con- 
trary appearing,  we  must  regard  the  case  as  having  been  heard 
and  decided  in  open  court.  That  being  so,  the  rule  announced 
in  the  cases  cited  is  applicable,  and  the  court  should  have  first 
determined  the  rights  of  the  parties,  and  if  it  decided  an 
account  should  be  taken,  settled  the  basis  by  an  interlocutory 
decree,  and  then  referred  the  cause  to  the  master  in  chancery, 
in  accordance  with  the  practice  in  such  cases. 

Because  of  the  errors  indicated,  the  decree  will  be  reversed, 
and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  the  views  expressed  in  this  opinion. 

Decree  reversed. 
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Heney  Hudson 

V. 

Joseph  H.  Hanson. 

1.  Change  of  venue — must  be  asked  at  earliest  moment.  It  has  been 
uniformly  held  by  this  court  that  a  motion  for  a  change  of  venue  must 
be  made  at  the  earliest  practicable  moment,  and  not  put  off  until  just  before 
the  cause  is  to  be  called  for  trial. 

2.  Where, at  the  June  term  of  court,  a  petition  was  filed  for  a  change  of 
venue, and  notice  given  of  an  application  to  be  made  at  that  term,  but  no 
motion  was  made  until  the  next  term,  the  fact  that  the  court  had  entered 
an  order  that  all  causes  on  the  common  law  docket  should  stand  continued 
for  all  purposes  except  defaults,  assessment  of  damages,  motions  and 
the  settling  of  issues,  was  held  no  excuse  for  not  making  and  pressing  the 
motion  at  the  June  term,  and  therefore  the  motion  was  properly  denied  at 
the  next  term. 

3.  Promissoey  note — signing  in  blank.  Where  a  party  signs  a  promis- 
sory note  in  blank,  knowing  what  he  is  signing,  and  the  same  is  indorsed 
before  maturity  to  a  bona  fide  purchaser  without  notice  of  any  infirmity 
attached  to  it,  it  seems  he  will  be  responsible  for  its  payment. 

Appeal  from  the  Circuit  Court  of  Will  county ;  tlie  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 

This  was  a  suit  originally  brought  by  Joseph  H.  Hanson 
against  Henry  Hudson,  before  a  justice  of  the  peace,  upon  a 
promissory  note.  The  material  facts  of  the  case  appear  in  the 
opinion  of  the  court. 

Mr.  S.  W.  HARKis,and  Mr.  E.  E.  Baebek,  for  the  appellant. 

Mr.  Geokoe  S.  House,  for  the  appellee. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

The  promissory  note  which  is  the  subject  of  this  contro- 
versy, purported  to  have  been  executed  by  Henry  Hudson 
to  one  I.  H.  Johnson,  and  by  him  indorsed  to  Joseph  H.  Han- 
son.    It  was  dated  December  13, 1866,  and  payable  six  months 
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after  date,  for  value  received,  and  for  tlie  sum  of  seventy-live 
dollars.  It  was  endorsed  by  the  payee,  a  few  days  after  its 
date,  and  on  its  maturity,  payment  being  refused,  the  endorsee, 
Hanson,  commenced  an  action  thereon  before  a  justice  of  the 
peace,  which  resulted  in  a  verdict  and  judgment  for  the 
defendant. 

On  appeal  to  the  circuit  court,  at  the  January  term,  1870, 
on  a  trial  there  before  a  jury,  the  verdict  was  "  no  cause  of 
action."  This  verdict,  on  motion  of  plaintiff,  for  a  new  trial, 
was  set  aside,  and  at  January  term,  1872,  the  cause  was  again 
tried,  and  the  same  verdict,  in  terms,  was  rendered.  A 
motion  for  a  new  trial  was  made,  which,  without  any  special 
order  of  continuance,  went  over  to  the  next  June  term,  at 
which  term  the  motion  was  allowed. 

At  the  June  term,  1873,  and  on  June  3,  the  defendant 
filed  his  petition  for  a  change  of  venue,  on  account,  as  alleged, 
of  the  prejudice  of  the  judge,  and  alleging  that  the  knowledge 
thereof  did  not  come  to  the  petitioner  until  the  day  previous. 
The  notice  served  was  to  the  efifect  that  the  party  would  make 
his  application  on  the  ninth  of  that  month. 

No  motion  was  in  fact  made  at  that  term,  but  at  the  follow- 
ing October  term,  the  defendant  made  an  affidavit  in  support 
of  a  motion  for  a  change  of  venue,  in  which  is  inserted  the 
application  and  notice  made  at  the  June  term,  alleging  as  an 
excuse  for  failing  to  make  the  motion  at  that  term,  that  the 
court  had  entered  an  order  that  all  causes  then  on  the  common 
law  docket  should  stand  continued  for  all  purposes,  except 
defaults,  assessment  of  damages,  motions  and  settling  of 
issues. 

The  court  disallowed  the  motion,  and  directed  the  affidavit 
to  be  stricken  from  the  files  for  impertinence. 

It  would  appear  from  the  record  that  no  motion  was  in  fact 
made  for  a  change  of  venue  until  at  the  October  term,  at  which 
term  it  was  duly  made  and  denied.  We  are  inclined  to  think 
the  motion  came  too  late.  It  has  been  uniformly  held  by  this 
court  that  a  motion  for  a  change  of  venue  must  be  made  at  the 
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earliest  practicable  moment,  and  not  put  off  just  before  the 
cause  is  to  be  called  for  trial.  Moss  et  al.  v.  Johnsoii,  22  111. 
633 ;  Kelly  et  al.  v.  Downs,  29  ib.  74.  The  order  of  the  court 
continuing  the  causes  on  the  common  law  docket  expressly 
saved  motions,  and  this  motion  should  then  have  been  made 
and  pressed. 

Upon  the  merits  of  the  case  we  have  found  nothing,  on  a 
careful  reading  of  the  testimony,  which  would  justify  an  inter- 
ference with  the  finding  of  the  jury.  Appellant  was  his  own 
principal  witness,  and  the  jury  had  the  full  benefit  of  his 
knowledge  of  the  transaction.  That  he  made  different  state- 
ments about  this  note  is  shown,  and  that  he  knew  he  was  sign- 
ing a  note  in  blank,  there  is  a  great  preponderance  of  evidence. 
The  jury  were  charged  by  the  court  as  appellant  requested,  and 
no  question  was  made  on  the  evidence  on  the  trial.  All  the 
facts  were  placed  fully  before  the  jury,  and  they  properly  in- 
structed. The  plaintiff  appears  to  be  an  innocent  purchaser  of 
this  note  for  value,  without  any  notice  of  any  infirmity  attached 
to  it,  and  the  fact  that  it  was  obtained  by  fraud  and  circumven- 
tion is  wholly  ignored  by  the  jury,  and  their  verdict  must 
stand.     The  other  points  are  not  sustained. 

The  judgment  is  alfirmed. 

Judgment  affirmed. 


Chauncey  B.  Heaett  et  al, 

V. 

Thomas  Walsh  et  al. 

1.  Pabtnekship  —  right  of  partner  after  dissolution  to  settle  claim  due 
firm.  Upon  the  dissolution  of  a  partnership,  in  the  absence  of  any  agree- 
ment to  the  contrary,  each  partner  may  collect  the  debts  and  receipt  there- 
for, and  neither  the  insolvency  of  the  partner  receiving  the  money,  nor  the 
application  he  makes  of  it,  alters  the  right. 

2.  Same  —  settlement  in  molation  of  an  agreement  to  produce  duplicate  bills 
of  sales.  Where  one  firm  furnishing  another  with  grain,  in  consequence  of 
a  discrepancy  between  the  parties  as  to   the   precise  quantity  and  price  of 
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a  few  loads,  it  was  agreed  tliat  for  future  loads  tlie  firm  selling  sliould 
send  duplicate  bills,  the  purchasing  firm  to  retain  one,  and  mark  the 
other  "  correct,"  and  return  it  by  the  teamster,  it  was  held  that  as  the  sole 
object  of  this  was  to  avoid  disputes  as  to  the  quantity  and  value  of  the 
grain  delivered,  so  long  as  the  full  amount  of  the  grain  delivered  was  set- 
tled for,  it  was  immaterial  whether  the  duplicate  bills  were  taken  and  sur- 
rendered or  not. 

3.  Same  —  settlement  iy  partner  not  affected  hy  his  misapplication. 
Where  one  partner  makes  a  settlement  of  matters  due  the  firm  by  taking 
a  note  for  the  sum  due,  his  misapplication  of  the  note  will  not  invalidate 
the  settlement  unless  fraudulently  made  by  the  other  party  to  enable  a 
fraud  to  be  practiced  on  the  firm. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Joseph   E.  Gary,  Judge,  presiding. 

Messrs.  Bentley  &  Quigg,  for  the  appellants. 

Mr.    Allen    C.    ST0EY,and  Mr.    Kurus    King,   for  the 

appellees, 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  firm  of  Walsh,  Jewell  & 
Co.,  composed  of  Thomas  Walsh,  Henrj  Jewell  (who  died 
prior  to  the  trial),  and  John  Smith,  appellees,  against  ap- 
pellants, Chauncey  B.  Heartt,  Robert  Heartt  and  August 
Steinhouse,  then,  running  a  line  of  omnibuses  in  the  city  of 
Chicago,  styled  the  "Lumberman's  Bus.  Line,"  to  recover  the 
value  of  certain  grain  sold  and  delivered  by  appellees  to 
appellants  during  the  winter  and  spring  of  1872. 

The  defense  interposed  was,  that  on  the  12th  day  of  April, 
1872,  and  after  the  dissolution  of  the  firm  of  "Walsh,  Jewell  & 
Co.,  Chauncey  B.  Heartt  and  Jewell  made  a  final  settlement 
of  the  accounts  up  to  that  time,  and  Heartt  gave  his  individual 
note,  intending  thereby  to  bind  his  firm  for  the  amount  then 
due,  six  hundred  and  ninety-one  dollars  and  sixty-one  cents, 
payable  to  Walsh,  Jewell  &  Co.  sixty  days  after  date ;  and 
Jewell,  in  the  name  of  the  firm,  executed  a  receipt  in  full  to 
that  date.  The  note,  before  maturity,  was  transferred  to 
26— 75th  III. 
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Stein  house,  and  when  it  matured  it  was  paid  by  Heartt  out 
of  the  funds  of  his  partnership  and  taken  up.  These  facts  were 
undisputed,  except  that  appellees  claimed  there  was  a  balance 
over  and  above  the  amount  of  the  note  given  by  Heartt,  of 
fifty-five  dollars  and  twenty-one  cents  due,  on  bills  for  grain 
furnished  in  the  month  of  February,  1872,  although  a  receipt 
in  full  for  that  month  was  introduced  in  evidence  by  appellants. 

It  was  claimed  by  appellees,  first,  that  the  settlement 
between  Heartt  and  Jewell  was  not  binding  upon  appellees  by 
reason  of  an  understanding  and  agreement  between  the  parties 
that  payment  should  only  be  made  upon  the  surrender  of 
duplicate  bills  of  the  grain  delivered,  held  by  appellees,  coun- 
tersigned "  correct "  by  A.  Steinhouse,  and  which  appellees 
claimed  was  not  done  in  the  settlement  of  April  12,  1872. 

Second,  That  the  settlement  was  fraudulently  made  to  enable 
Steinhouse  to  collect  an  individual  debt  due  from  Walsh  and 
Jewell  to  himself. 

A  verdict  and  judgment  were  rendered  for  the  full  amount 
claimed,  and  an  appeal  taken  by  defendants  to  this  court. 

It  is  insisted  that  the  judgment  should  be  reversed  on  the 
ground  that  the  verdict  is  not  sustained  by  the  evidence. 

It  is  not  to  be  questioned  that  upon  the  dissolution  of  a 
partnership,  each  of  the  partners,  in  the  absence  of  any  agree- 
ment to  the  contrary,  may  collect  the  firm  debts  and  receipt 
therefor  ;  and  that  neither  the  insolvency  of  the  partner  receiv- 
ing the  money,  nor  the  application  he  makes  of  it,  alters  the 
right.  Gordon  v.  Freeman,  11  111.  14 ;  Major  v.  Hawhes,  12 
ib.  298. 

The  settlement,  then,  of  the  account  by  Heartt  with  Jewell 
by  note,  and  the  latter's  receipt  for  the  account,  and  the  sub- 
sequent payment  of  the  note  to  the  transferree  of  Jewell,  suf- 
ficiently establish  the  defense  of  payment,  unless  appellees,  by 
a  preponderance  of  evidence,  avoided  it  in  one  of  the  modes 
attempted,  to  wit :  an  agreement  that  payment  should  be 
made  only  upon  the  surrender  of  the  duplicate  bills  of  the 
grain,  or  collusion  as  claimed,  on  the  part  of  Heartt. 
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The  arrangement  in  regard  to  tlie  duplicate  bills  seems  to 
have  been  this:  There  having,  at  one  time,  been  a  disagreement 
between  the  parties  as  to  the  precise  quantity  and  price  of  four 
loads  of  grain  which  had  been  previously  delivered,  it  was  agreed 
that  for  future  loads  appellees  would  send  duplicate  bills,  thej 
to  retain  one  and  appellants  the  other ;  Steinhouse  to  affix  his 
signature  to  them  as  "correct,"  and,  retaining  one,  send  the 
other  back  by  the  teamster. 

It  would  appear  from  the  testimony  that  the  sole  object  of 
having  duplicate  bills  sent  with  each  load  of  grain  was  to  avoid 
dispute  as  to  the  quantity  and  value  of  the  grain  delivered.  So 
long  as  the  full  amount  of  the  grain  delivered  was  settled  and 
paid  for,  it  would  seem  to  be  an  immaterial  circumstance 
whether  the  duplicate  bills  were  taken  up  and  surrendered  or 
not.  There  is  no  pretense  that  the  accurate  amount  of  the 
grain  delivered,  and  at  the  accurate  price,  was  not  settled  for 
as  purported,  by  Heartt  with  Jewell,  with  the  exception  of  the 
before-named  item  of  fifty-five  dollars  and  twenty-one  cents  ; 
but  the  claim  is,  that  there  w^as  no  authority  to  make  the  settle- 
ment, except  upon  the  condition  of  the  actual  surrender  of  the 
duplicate  bills  held  by  appellees.  But  the  evidence  entirely 
fails  to  establish  any  such  limitation  of  authority  to  collect  and 
receipt  for  the  grain  delivered. 

Smith  testifies  that  the  supposed  agreement  was  made  between 
himself  and  Walsh  and  Heartt  and  Steinhouse,  they  being 
present.  Steinhouse  did  not  testify.  Heartt  denies  that  there 
was  any  such  agreement.  All  that  Walsh  testifies  to  is,  that 
Steinhouse  told  Smith  he  must  have  duplicate  bills,  and  all  that 
Smith  himself  says  is,  that  appellants  were  not  to  pay  without 
the  duplicate  bills.  Smith  testifies  further,  that  after  the  disso- 
lution, on  the  8th  of  April,  he  and  Walsh  applied  to  Heartt  for 
payment  of  the  account,  and  the  latter  not  being  then  able  to 
pay,  he.  Smith,  remarked  to  Heartt  that  he  hoped  he  would  not 
pay  any  money  until  he  took  up  the  duplicate  bills. 

This  is  the  sum  of  the  testimony  upon  the  point,  and  we  find 
nothing  in  it  to  interfere  with  the  right  to  make  the  settlement 
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that  was  made  with  Jewell,  without  the  duplicate  bills  held  bj 
appellees  being  surrendered  up. 

As  to  the  second  attempted  mode  of  avoiding  the  settlement 
with  Jewell,  and  the  giving  of  the  note  to  him,  that  it  was  col- 
Insivelj  done,  as  claimed,  there  is  an  equal  failure  of  evidence 
to  establish  that. 

There  is  no  sufficient  evidence  that  the  note  was  misappro- 
priated by  Jewell  to  the  payment  of  a  claim  which  Steinhouse 
held  against  Walsh  &  Jewell.  There  is  no  evidence  even  of 
the  existence  of  any  such  claim,  more  than  the  statement  of 
Smith  that  he  knew  about  a  claim  that  Steinhouse  professed  to 
have  against  Walsh  &  Jewell.  Walsh,  who  was  a  witness  for 
appellees,  testified  nothing  whatever  in  regard  to  any  such 
claim.  That  the  note  might  have  been  misappropriated  to 
satisfy  such  a  claim  is  merely  surmise.  Even  if  the  note  was 
so  misappropriated  by  Jewell,  that  would  not  affect  the  settle- 
ment with  Jewell,  unless  it  was  fraudulently  made  by  Heartt 
for  the  purpose  of  enabling  Steinhouse  to  collect  an  individual 
debt  due  from  Walsh  &  Jewell  to  himself. 

Heartt  testifies  that  he  knew  nothing  of  any  claim  of  Stein- 
house against  Jewell,  and  there  is  nothing  in  contradiction  of 
his  testimony.  There  is  only  ground  of  suspicion  that  there 
might  have  been  such  a  collusive  settlement,  no  sufficient  evi- 
dence of  it. 

Heartt  was  the  treasurer  of  the  "bus"  company,  and  made 
all  its  payments.  Jewell  did  the  collecting  of  appellees'  bills. 
All  former  settlements  and  payments  by  appellants  had  been 
with  and  to  Jewell. 

The  account  sued  on  was  settled  with  Jewell,  a  note  given, 
and  subsequently  paid  by  Heartt.  We  think  the  evidence 
comes  short  of  invalidating  the  defense  of  such  settlement  and 
payment,  and  that  the  verdict  was  very  clearly  against  the 
weight  of  evidence. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  revei'sed. 
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Theodoke  Wolf  et  al. 

V. 

Emil  Dietzsoh. 


1.  Sale  —  seller  must  show  he  delivered  according  to  order.  Where  wine 
is  ordered  to  be  forwarded  to  the  purchaser,  the  burden  of  proof,  in  aa 
action  for  the  price,  is  upon  the  seller  to  show  that  he  complied  with  the 
order  by  delivering  to  the  carrier  the  kind  of  wine  ordered,  for  when  an 
article  is  sold  by  a  particular  description,  it  is  a  condition  precedent  to  the 
vendor's  right  of  action  that  what  he  oilers  to  deliver,  or  has  delivered,  shall 
answer  this  description. 

2.  Same  —  subsequent  damage,  when  the  purchaser' s  loss.  Where  a  party 
in  Chicago  gives  an  order  on  a  house  in  New  York  city  for  a  particular 
kind  of  wine,of  good  quality,  it  is  the  duty  of  the  seller  to  deliver  to  the 
carrier  the  wine  ordered,  using  the  usual  and  reasonable  precautions  to 
insure  its  prompt  and  safe  delivery  to  the  purchaser,  and  if  he  does  so, 
the  property  will  vest  in  the  purchaser,  and  any  subsequent  injury  it  may 
sustain  will  be  the  loss  of  the  latter. 

3.  Same  —  rescission  must  he  in  toto.     The  doctrine  repeatedly  announced 
by  this  court  is,  that  a  party  cannot  affirm  a  contract  in  part,  and  rescind  it    | 
as  to  the  residue.     If  he  rescinds,  he  must  do  so  in  toto.     He  must  put  the 
opposite  party  in  as  good  condition  as  he  was  before  the  sale,  by  a  return  o 
the  property  purchased,  unless  it  is  entirely  worthless. 

4.  Same  —  acts  precluding  a  rescission.  Where  a  vendee  has  a  right  to 
object  that  goods  delivered  are  different  in  quality  from  those  he  pur- 
chased, he  must  do  so  within  a  reasonable  time,  and  before  exercising  acts 
of  ownership  over  them.  If,  before  objecting  to  their  quality,  he  exercises 
any  act  of  ownership  over  them,  as,  by  selling  a  part,  etc.,  he  cannot  after- 
wards repudiate  the  contract,  so  as  to  wholly  defeat  the  vendor's  claim  for 
the  price. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon 
Henry  Booth,  Judge,  presiding. 


f  » 


Mr.  Ephraim  Banning,  for  the  appellants. 
Mr.  Arno  Yoss,  for  the  appellee. 


206  Wolf  et  al.  v.  Dietzsch.  [Sept.  T. 

Opinion  of  the  Court. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  is  assumpsit,  by  appellants  against  appellee,  for  certain 
wine  claimed  to  have  been  sold  and  delivered  by  them  to  hira. 

Appellants  were  importers  of  and  dealers  in  wines,  doing 
business  in  New  York ;  and  appellee  was,  to  some  extent, 
engaged  in  selling  wines  in  Chicago. 

The  wine  in  controversy  was  ordered  by  appellee,  from  a 
member  of  appellants'  firm,  and  was  shipped  to  and  received 
by  appellee  in  the  latter  part  of  June,  1871. 

The  order  was  for  eighty-one  gallons  of  Affenthaler  red 
wine ;  the  quality  was  to  be  good,  and  the  price  agreed  upon 
was  two  dollars  and  fifty  cents  per  gallon. 

The  defense  set  up  is,  that  the  wine  received  was  not  good, 
but  was  very  sour  and  wholly  unsalable,  as  wine. 

Some  twenty  gallons  of  the  wine  were  sold  by  appellee,  and 
for  the  value  of  this  the  judgment  was  for  appellants  ;  but  for 
the  value  of  the  residue,  the  judgment  was  against  them,  and 
it  is  to  this  part  of  the  judgment  that  our  attention  is  invited 
by  this  appeal. 

It  was  the  duty  of  appellants  to  deliver  to  the  carrier  the 
wine  ordered  by  appellee,  using  the  usual  and  reasonable  pre- 
caution to  ensure  its  prompt  and  safe  delivery  to  him ;  and 
if  they  did  so,  and  the  wine  was  then  good,  the  property  vested 
in  appellee,  and  any  subsequent  injury  it  may  have  sustained 
would  be  appellee's  loss.  Diver sy  v.  Kellogg^  44r  111.  118  ; 
Benj.  on  Sales,  515.  The  burden  is  on  appellants  to  show  that 
they  complied  with  their  contract  by  delivering  to  the  carrier  the 
wine  ordered,  for  when  an  article  is  sold  by  a  particular  descrip- 
tion, the  authorities  hold  that  it  is  a  condition  precedent  to  the 
vendor's  right  of  action,  that  what  he  offers  to  deliver,  or  has 
delivered,  shall  answer  this  description.     Have  they  done  so  ? 

Carl  Wolf,  one  of  the  appellants,  swears  that  he  personally 
superintended  the  filling  of  the  wine  cask ;  knows  perfectly  well 
the  condition  of  the  wine  at  that  time  ;  knows  that  it  was  in  a 
perfectly  sound  and  good  condition,  and  was  of  the  exact  kind 
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and  quality  ordered.  He  says  lie  examined  and  tasted  the  wine 
at  the  time  ;  saw  his  cooper  close  the  cask  securely,  and  address 
it  to  appellee  at  Chicago ;  he  then  had  it  delivered  to  the  rail- 
road company  for  shipment,  and  took  its  receipt,  showing  that 
the  wine  was  received  in  good  condition. 

Jacob  Kreber,  the  wine-cooper,  swears  that  he  was  employed 
by  appellants  in  that  capacity,  and  was  acquainted  with  the  wine 
in  question ;  it  was  German  red-wine  ;  its  quality  was  good,  and 
in  sound  condition  at  the  time  of  shipment ;  and  he  corroborates 
Wolf  as  to  putting  the  wine  securely  in  the  cask,  etc. 

Theodore  Wolf,  another  one  of  the  appellants,  swears  that  he 
drank  of  the  wine  at  appellee's  place  of  business  at  Chicago, 
after  he  had  received  it,  and  it  was  of  the  kind  and  quality 
ordered  by  him. 

Opposed  to  the  evidence  of  these  witnesses  is  only  the  evidence 
of  appellee,  who  swears  that  two  or  three  days  after  he  received 
the  wine  he  went  to  Wisconsin,  and  remained  there  from  one  to 
two  weeks.  Before  his  return  his  employees  drew  into  bottles, 
and  sold,  ten,  fifteen,  or  perhaps  twenty  gallons  of  the  wine, 
part  of  which  was,  afterwards,  returned  as  being  sour;  and  he 
then  examined  the  balance  and  found  it  "  vinegar  sour." 

If  we  shall  assume  that  the  evidence  of  appellee  was  directly 
contradictory  to  that  given  on  behalf  of  appellants  it  would 
seem,  by  every  test  usually  applied  to  the  weighing  of  evidence, 
the  preponderance  is  clearly,  and  decidedly  with  appellants. 
None  of  the  witnesses  are  impeached.  Appellants  are  no  more 
interested  in  the  result  of  the  suit  than  is  appellee.  They  have 
equal  means  of  knowing  the  truth  of  that  to  which  they  testify, 
and  there  is  no  less  apparent  sincerity  and  candor  in  their  state- 
ments than  in  his.  The  wine-cooper  has  no  interest  in  the  result 
of  the  suit,  and  there  is  no  reason  why  his  evidence  should  be 
biased  or  unfair,  other  than  such  presumption  of  influence,  if 
any,  as  may  arise  from  the  relation  of  employer  and  em- 
ployee. If,  where  all  are  equally  entitled  to  credit,  and  have 
equal  opportunity  of  knowing  that  to  which  they  testify  to  be 
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true,  three  does  not  constitute  a  clear  preponderance  over  one, 
it  would  be  difficult  to  determine  what  does  constitute  a  pre- 
ponderance of  evidence. 

But  it  will  be  observed,  by  reference  to  the  evidence  in  the 
record,  that  there  is  not,  on  this  point,  necessarily,  a  contradic- 
tion between  the  witnesses. 

The  evidence  on  behalf  of  appellants  relates  to  the  condition 
of  the  wine  at  and  shortly  subsequent  to  the  time  of  shipment. 
But  appellee  did  not  examine  the  wine  for  a  number  of  days 
afterwards.  Several  days  elapsed  after  its  receipt  before  he  went 
to  Wisconsin.  His  stay  there  is  not  very  definitely  given.  It 
was  from  one  to  two  weeks,  so  that  the  whole  time  which  may 
have  elapsed  after  the  wine  was  received,  and  before  he  exam- 
ined it,  may  have  been  near  three  weeks.  He  kept  a  restaurant, 
and  had  a  kitchen  in  his  cellar.  The  wine  was  also  stored  in 
the  cellar,  with  one  room  only  between  it  and  the  kitchen ;  and 
the  doors  between  the  wine  room  and  the  kitchen,  he  admits, 
were  open  from  eight  to  twelve  times  a  day,  for  the  purpose  of 
passing  from  one  room  to  the  other,  as  the  necessities  of  the 
business  he  conducted  required.  He  also  admits  that  if  these 
doors  had  remained  open  long  at  a  time  the  hot  air  from  the 
kitchen  would  have  had  an  injurious  effect  on  the  wine,  tending 
to  make  it  sour.  He  also  says,  wine  of  this  kind  will  become 
sour  in  five  or  six  weeks  if  not  kept  in  full  casks,  and,  during 
his  absence  in  Wisconsin,  his  employees  had  drawn  from  the 
cask  a  quantity  which  he  concedes  may  have  amounted  to  twenty 
gallons,  and  which  was  not  replaced  in  the  cask. 

Here,  then,  are  causes  which,  all  operating  together,  may  have 
soured  the  wine  between  the  time  of  its  receipt  and  the  time  of 
appellee's  examination  of  it,  and  this  view  is  the  most  charitable, 
as  it  is  perfectly  consistent  with  the  truthfulness  of  all  the  wit- 
nesses. 

The  court,  at  the  instance  of  appellee,  instructed  the  jury  as 
follows : 

1.  If  the  jury  believe,  from  the  evidence,  that  the  wine  sold 
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and  delivered  by  the  plaintiffs  to  defendant  was  materially  dif- 
ferent from  the  wine  ordered  by  defendant,  and  deficient  in  the 
quality  and  value  which  it  should  have  possessed  so  as  to  con- 
form to  said  order,  then  the  defendant  had  a  right  to  rescind 
and  avoid  the  sale  thereof,  and  to  return  the  said  wine  without 
unreasonable  delay. 

2.  The  jury  are  further  instructed,  that  if  the  evidence  shows 
that  the  wine  was  materially  defective,  and  that  the  defendant 
sold  a  part  of  said  wine  before  the  discovery  of  the  deficiency, 
and  could  not  therefore  return  the  whole,  he  had  still  the  right 
to  rescind  the  sale  and  return  the  balance  within  a  reasonable 
time,  and  he  will  be  liable  for  the  contract  price  only  of  what 
he  had  thus  sold,  provided  it  appears  from  the  evidence  that  he 
offered  to  return  the  part  unsold  within  a  reasonable  time  after 
such  discovery. 

3.  The  jury  are  also  instructed,  that  if  they  believe,  from  the 
evidence,  that  the  defendant  informed  the  plaintiffs  of  the  defi- 
ciency of  the  wine,  and  offered  to  return  the  same  within  a 
reasonable  time,  at  the  time  when  one  of  the  plaintiffs  came  to 
defendant's  place  of  business  in  Chicago,  soon  after  the  discov- 
ery of  the  deficiency,  and  then  and  there  requested  the  plaintiffs 
to  take  the  wine  away,  and  the  plaintiffs  refused  and  neglected 
to  take  the  wine  away  and  suffered  the  same  to  remain  in  the 
custody  or  possession  of  defendant,  and  the  same  was  afterwards 
destroyed  by  the  great  fire,  in  defendant's  possession,  the  plain- 
tiffs must  bear  the  loss  so  far  as  that  portion  of  the  wine  so 
offered  by  the  defendant  to  be  returned  to  the  plaintiffs  is  con- 
cerned. 

The  evidence  of  appellee,  as  before  observed,  shows  that  he 
made  no  effort  to  determine  whether  the  wine  corresponded 
with  that  ordered,  until  some  time  after  its  arrival,  and  after 
some  twenty  gallons  of  it  had  been  drawn  off  and  sold.  He 
made  no  offer  to  return  the  wine  sold,  nor  did  he  promptly 
advise  appellants  of  its  objectionable  quahty  after  he  discovered 
it,  but  even  then  he  waited  some  three  weeks  until  the  member 
27— 75Tn  III. 
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of  tlie  firm  to  whom  he  had  given  the  order  came  around,  and 
then,  for  the  first  time,  notified  him  that  the  wine  was  sour, 
and  offered  to  return  what  he  had  not  sold.  This  is  appellee's 
version,  but  even  in  this  he  is  directly  contradicted  by  WoK, 
the  person  to  whom  he  claims  to  have  given  the  notice,  and 
made  the  offer  to  return.  "Wolf's  evidence  is  that  no  offer  to 
return  was  made ;  that  the  wine  was  good ;  and  that  appellee 
promised  to  pay  the  bill  in  monthly  installments  of  fifteen  dol 
lars  each  month. 

On  appellee's  own  evidence,  however,  the  law  is  against  him, 
and  the  instructions  ought  not  to  have  been  given  without 
modification.  The  doctrine  repeatedly  announced  by  this 
court  is,  that  a  party  cannot  affirm  a  contract  in  part,  and 
rescind  it  as  to  the  residue.  If  he  rescinds  he  must  do  so  in 
toto.  He  must  put  the  opposite  party  in  as  good  a  condition  as 
he  was  in  before  the  sale,  by  a  return  of  the  property  pur- 
chased, unless  it  is  entirely  worthless.  Buchenau  v.  Horney, 
12  111.  338 ;  Bowen  v.  Schuler,  41  ib.  193 ;  Ryan  v.  Brant, 
42  ib.  78 ;  Ki/ng  v.  Mason,  ib.  223. 

And,  where  a  vendee  has  a  right  to  object  that  goods  deliv- 
ered are  different  in  quality  from  those  he  purchased,  he  must 
do  so  within  a  reasonable  time,  and  before  exercising  acts  of 
ownership  over  them.  If,  before  objecting  to  their  quality,  he 
exercises  any  act  of  ownership  over  them,  as,  by  selhng  a  part, 
etc.,  he  cannot  afterwards  repudiate  the  contract,  so  as  to  wholly 
defeat  the  vendor's  claim  for  the  price.  1  Chitty  on  Cont. 
(11th  Am.  Ed.  651) ;  Story  on  Sales,  §  427. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 
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The  City  of  Chicago 

V. 

John  Witt. 

1.  Notice  op  unrecorded  deed  —  whether  afforded  hy  the  record. 
Where  the  grantee  in  an  unrecorded  deed  conveyed  the  land  to  a  party,  and 
he  to  another,  which  last  deeds  were  recorded,  but  neither  of  which  con- 
tained any  recital  of  the  unrecorded  deed,  or  that  title  was  claimed  under 
it,  it  was  held  that  the  record  of  the  two  last  deeds  aflForded  no  notice  of  the 
unrecorded  deed.  Had  such  deeds  contained  such  a  recital,  they  no  doubt 
would  have  aflForded  constructive  notice  of  the  existence  of  the  unrecorded 
deed. 

2.  Same  — facts  to  give  actual  notice.  The  mere  fact  that  a  purchaser  of 
land,  some  time  before  his  purchase,  had  an  interview  with  his  grantor, 
who  informed  him  that  at  that  time  he  was  not  able  to  make  a  good  title, 
but  in  a  short  time  he  would  be,  is  not  sufficient  to  give  the  purchaser 
notice  of  the  existence  of  an  adverse  unrecorded  deed  to  the  same  land. 

3.  Same  —  what  is  notice  of.  It  is  difficult  to  lay  down  a  general  rule  as 
to  what  facts  will  in  every  case  be  sufficient  to  charge  a  party  with  notice, 
or  put  him  on  inquiry  whether  a  prior  deed  has  been  made.  The  informa- 
tion received  must  be  of  that  character  that  a  prudent  person,  by  the  exer- 
cise of  reasonable  and  ordinary  diligence,  could  upon  inquiry  and  investi- 
gation arrive  at  the  fact  of  the  existence  of  such  prior  conveyance. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  G-ary,  Judge,  presiding. 

This  was  a  bill  in  equity,  by  the  city  of  Chicago  against 
Walter  R.  Frazier  and  John  Witt,  to  remove  clouds  from  the 
lands  claimed  by  the  city,  created,  as  it  was  alleged,  by  fraudu- 
lent tax  titles  acquired  by  Frazier,  and  by  a  conveyance  of  the 
same  fraudulently  obtained  by  Frazier  to  himself,  with  intent 
to  defeat  the  rights  of  the  city.  Before  the  hearing  Frazier 
conveyed  eighty  acres  of  the  land  in  dispute  to  the  city,  and  the 
suit  was  dismissed  as  to  him  without  prejudice  as  to  the  com- 
plainant's rights  in  the  other  tract  of  eighty  acres  held  by  Witt 
as  the  grantee  of  Frazier.  The  opinion  of  the  court  shows  all 
the  other  material  facts  of  the  case. 
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Mr.  Geo.  Scoville,  for  the  appellant. 
Mr.  Daniel  J.  Aveby,  for  the  appellee. 
Mr.  Justice  Cbaig-  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  the  record  which  we  deem 
it  necessary  to  consider  is,  whether  appellee,  Witt,  at  the  time 
he  purchased  the  premises  of  Frazier,  had  notice  of  the  prior 
unrecorded  deed  executed  by  Grove  Lawrence  to  Yorce  and 
Anderson,  which  was  a  link  in  appellant's  chain  of  title,  or 
was  in  possession  of  information  that  would  put  a  prudent  man 
upon  inquiry  in  regard  to  the  existence  of  such  unrecorded 
deed. 

The  land  in  controversy  was  entered  from  the  government 
in  1839  by  Grove  Lawrence. 

In  December,  1867,  appellee  purchased  the  premises  of  Fra- 
zier, who,  a  few  days  before,  had  obtained  a  deed  from  Char- 
lotte E.  L.  Smith,  sole  devisee  of  Grove  Lawrence. 

At  the  time  appellee  purchased,  the  records  of  deeds  of  Cook 
county  showed  a  deed  dated  October  12, 1 843,  recorded  Febru- 
ary 16,  1853,  from  Yorce  and  Anderson,  to  Wm.  H.  Brown, 
and  also  a  deed  from  Brown  to  appellant,  which  was  recorded 
February  15,  1853 ;  but  no  deed  was  upon  record  from  Grove 
Lawrence  to  Yorce  and  Anderson. 

Appellee  was  chargeable  with  constructive  notice  of  such 
deeds  as  appeared  upon  record;  but  from  the  deeds  shown  to 
have  been  recorded,  did  he  have  constructive  notice  of  the  un- 
recorded deed  in  appellant's  chain  of  title  ? 

Had  the  deed  to  Brown,  or  the  one  from  him,  contained  a  re- 
cital that  Brown's  grantors  had  acquired  title  from  Grove  Law- 
rence, such,  no  doubt,  would  have  been  notice  to  appellee  that 
Lawrence  had  conveyed,  but  neither  of  those  deeds  contained 
any  intimation  of  that  character. 

The  record  was  entirely  silent  as  to  the  source  from  which 
Yorce  and  Anderson  derived  title  to  the  premises. 
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The  fact  alone  that  appellee  found  upon  the  records  a  deed 
from  Yorce  and  Anderson  to  Brown,  and  one  from  Brown  to 
appellant,  could  be  no  notice  whatever  to  him  that  the  original 
owner,  Lawrence,  had  conveyed  his  interest  in  the  land. 

This  point  was  fully  settled  in  the  case  of  /St.  John  v.  Con- 
ger, 40  111.  535.  A  different  rule  would  in  effect  abrogate  the 
registry  laws  of  the  State,  the  object  of  which  was  to  furnish  a 
public  record  where  all  can  obtain  correct  information  in  regard 
to  who  is  the  owner  of  the  title  to  real  estate. 

When  a  party  goes  to  the  record  and  it  shows  the  title  to 
land  stands  in  A,  but  at  the  same  time  it  discloses  a  deed  from 
B  to  C,  to  hold  that  such  would  be  notice  that  B  had  obtained 
title  from  A,  would  make  the  record  a  delusion  rather  than  a 
depository  of  information  upon  which  the  public  could  safely 
act  and  rely  in  the  purchase  of  real  estate. 

When  appellee  purchased  the  premises,  while  on  the  one 
hand  he  was  bound  to  know  what  the  record  disclosed,  whether 
he  examined  it  or  not,  on  the  other  hand  he  had  a  right  to  rely 
upon  the  information  it  contained  as  to  the  person  in  whom  it 
showed  the  title ;  and  as  the  record  failed  to  show  a  deed  from 
the  original  owner,  he  was  not  bound  to  conjecture  or  presume 
a  deed  had  been  made  to  appellant's  remote  grantor. 

It  is,  however,  urged,  that  independent  of  the  record,  appellee 
had  notice  of  facts  sufficient  to  put  him  upon  inquiry,  and  there- 
fore is  chargeable  with  notice. 

Af  the  time  appellee  purchased,  he  was  in  the  possession  of 
the  land,  and  had  occupied  it  the  two  preceding  years  as  the 
tenant  of  Frazier.  A  short  time  before  he  purchased,  in  a  con- 
versation with  Frazier,  who  had  not  at  that  time  acquired  a 
deed  of  Charlotte  E.  L.  Smith,  devisee  of  Lawrence,  but  then 
held  under  a  tax  title,  appellee  inquired  of  Frazier  if  he  could 
give  him  a  good  deed  of  the  land.  Frazier  replied  he  could 
not,  but  after  awhile  he  could. 

At  this  interview  it  does  not  appear  that  Frazier  communi- 
cated to  appellee  from  whom  he  derived  title,  under  whom  he 
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claimed,  or  that  any  information  was  given  in  regard  to  the  title, 
except  that  he  could  not  then,  but  in  a  short  time  could,  convey 
a  good  title  to  the  land.  It  would  be  a  strange  doctrine  to  hold 
that  from  the  mere  fact  that  appellee  learned  that  Frazier's  title 
was  defective,  therefore  he  was  bound  to  know  that  an  unre- 
corded deed  was  in  existence  from  Lawrence  to  Yorce  and 
Anderson. 

While  it  is  difficult  to  lay  down  a  general  rule  as  to  what 
facts  would  in  every  case  be  sufficient  to  charge  a  party  with 
notice  or  put  him  upon  inquiry,  yet  it  is  safe  to  say,  that  the  in- 
formation received  ought  to  be  of  that  character  that  a  prudent 
person,  by  the  exercise  of  reasonable  and  ordinary  diligence, 
could,  upon  inquiry  and  investigation,  arrive  at  the  fact  that  a 
prior  conveyance  had  been  made. 

The  information  received  by  appellee  had  no  tendency  what- 
ever to  unfold  any  fact  which  upon  investigation  would  disclose 
the  fact  of  a  prior  unrecorded  deed. 

No  channel  of  information  was  open  which,  when  followed 
to  a  legitimate  result,  would  lead  him  to  the  fact  of  the  unre- 
corded deed  in  appellant's  chain  of  title.  Morris  v.  Kelly,  22 
111.  610. 

The  abstract  of  title  furuished  by  Frazier  to  appellee,  it  is 
said,  was  sufficient  to  put  him  upon  inquiry.  We  see  nothing 
in  the  abstract  calculated  to  raise  even  a  suspicion  in  appellee's 
mind ;  it  contained  the  chain  of  title  of  Frazier,  with  a  certfficato 
that  the  record  showed  no  conveyances  from  the  government, 
Grove  Lawrence,  and  the  executrix,  the  sheriff  of  Cook  county, 
or  Frazier,  except  as  stated  in  the  abstract.  While  it  may  not 
have  been  in  the  usual  or  ordinary  form  in  which  abstracts  are 
prepared,  yet  it  contained  no  fact  calculated  to  raise  a  doubt  in 
the  mind  of  appellee  in  regard  to  the  honesty  of  the  Frazier 
title,  and  it  contained  nothing  calculated  to  raise  a  suspicion 
that  Lawrence  had  previously  conveyed. 

The  decree  of  the  Superior  Court  will  be  affirmed. 

Decree  ajffirmed. 
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M.  MoKendeee  Tooke  et  ux. 

V. 

Benjamin  Newman  et  al. 


1.  UsUKY  —  in  equity  party  seeking  relief  from  must  offer  to  pay  debt  and 
legal  interest.  Where  a  person  applies  to  equity  for  relief  against  usurious 
contracts,  lie  must  tender  or  offer  to  pay  the  principal  and  the  legal  rate  of 
interest,  or  the  court  will  not  take  jurisdiction. 

2.  Promissort  note  —  debt  presumed  to  be  due  payee.  Where  a  promis- 
sory note  is  made  payable  to  a  married  woman,  it  will  be  presumed,  until 
rebutted,  that  the  money  is  due  to  her  and  not  to  her  husband,  and  the  fact 
that  the  money  for  which  the  note  was  given,  was  loaned  by  the  husband, 
will  not  rebut  such  presumption. 

3.  Same  —  holder  of,  as  collateral,  may  collect  whole  sum  due,  without  re- 
gard to  his  debt.  Where  a  person  holds  a  promissory  note  as  collateral 
security  for  a  smaller  debt  due  him  from  the  pledgor,  he  may  collect  the 
entire  sum  due  thereon,  even  though  it  is  in  excess  of  his  demand.  It  mat- 
ters not  to  the  maker  what  the  holder  paid  for  his  note,  or  how  the  pledgor 
and  pledgee  shall  afterward  settle. 

4.  Deed  of  trust  —  insolvency  of  trustee  no  ground  for  restraining  a  sale 
by.  A  bill  to  restrain  the  sale  of  property  under  a  deed  of  trust,  among 
other  reasons  alleged  that  the  trustee  was  insolvent,  but  failed  to  show  that 
he  became  so  after  he  was  appointed,  or  that  there  was  danger  he  would 
misapply  the  moneys  arising  from  the  sale :  Held,  that  this  afforded  no 
ground  for  the  relief  sought. 

5.  Same  —  notice  of  sale,  construed  in  respect  to  the  notes  far  which  tlie  sale 
would  be  made.  Where  a  notice  of  sale  under  a  deed  of  trust  described 
three  notes  secured,  and  recited  that  the  trustee  had  been  called  upon  to 
sell  to  pay  two  of  them,  it  was  held  that  no  inference  could  be  had  from  the 
notice  that  the  trustee  intended  selling  for  all  of  the  notes.  One  of  them 
not  being  due,  it  would  be  presumed  he  intended  to  do  his  duty  and  not 
violate  it. 

6.  Same  —  notice  giving  longer  time  than  required.  Where  a  deed  of 
trust  required  in  case  of  sale  a  prior  notice  of  five  consecutive  days,  the 
last  of  which  should  be  ten  days  before  that  fixed  for  the  sale  :  Held,  that 
making  the  last  insertion  a  few  days  more  than  that  required,  could  not 
invalidate  the  notice.  Making  it  less  would  not  be  sufficient,  as  it  would 
lessen  the  chances  of  securing  bidders. 
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7.  Same  —  giving  notes  and  security  for  usury  as  ground  for  restraining 
sale.  The  fact  that  the  creditor  holds  the  debtor's  notes  given  for  usurious 
interest,  will  not  in  any  manner  impair  the  power  or  duty  of  the  trustee  to 
make  sale  of  the  property  conveyed  to  him,  and  apply  the  proceeds  in  dis- 
charge of  the  debt  secured  by  the  trust  deed.  If  he  should  attempt  to  mis- 
apply the  proceeds  and  pay  the  notes  given  for  usury,  the  court  would  then, 
and  not  before,  interfere. 

Appeal  from  the  Superior  Coui-t  of  Cook  county  ;  the  Hon. 
S,  M.  Moore,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  M.  McKendree  TooKe, 
and  Lucenia  P.  Tooke,  his  wife,  against  Benjamin  JSTewman, 
Caroline  I^ewman,  his  wife,  and  John  Ling,  to  enjoin  a  sale  of 
real  estate  under  a  trust  deed  made  by  complainants  to  Ling, 
as  trustee,  to  secure  notes  held  by  Xewman  or  his  wife.  The 
material  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

Messrs.  Scoville  &  Bailey,  for  the  appellants. 

Messrs.  Trumbull,  Church  &  Trumbull,  for  the  appellees. 

Mr.  Chief  Justice  "Walker  delivered  the  opinion  of  the 
Court: 

This  was  a  bill  in  chancery  to  enjoin  the  sale  of  a  lot  of  land 
by  a  trustee  to  pay  certain  promissory  notes  given  by  complain- 
ants to  the  Newmans.  The  bill  alleges  that  on  the  7th  day  of 
June,  1873,  complainants  executed  a  deed  of  trust  to  secure  the 
payment  of  three  promissory  notes  —  one  for  $6,000,  one  for 
$3,333.33,  and  one  for  $389.  It  is  further  alleged  that  Newman, 
the  husband,  loaned  the  money  to  complainants  for  which  the 
first  note  was  given,  but  that  he  had  them  made  payable  to  his 
wife  ;  that  the  trust  property  belonged  to  Mrs.  Tooke  when  the 
money  was  borrowed ;  that  Newman  purchased  the  $3,333.33 
note  of  one  Daniels,  or  held  it  as  collateral  security  for  about 
$400  loaned  Daniels  ;  that  Newman  had  agreed  in  writing  that 
if  complainant  would  pay  him  one-half  of  the  amount  of  the 
$3,333.33  note,  he  would  extend  the  time  for  its  payment  one 
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year,  wliicli  time  had  not  elapsed,  and  that  there  was  usury  in 
the  transaction,  Newman  having  exacted  for  one  extension  of 
the  time  of  payment,  three  per  cent  a  month,  and  for  another, 
nine  per  cent  a  month ;  that  they  feared,  from  the  form  of  the 
notice,  the  trustee  intended  to  sell  for  the  payment  of  all  the 
notes,  that  not  due,  as  well  as  those  that  were ;  that  the  notice 
of  sale  was  iusufficient,  under  the  terms  of  the  deed  of  trust ; 
that  they  had  offered  to  pay  to  Newman  what  was  due  on  the 
notes ;  the  acknowledgment  of  the  deed  of  trust  was  defective ; 
and  that  the  trustee  was  insolvent.  The  bill  prayed  an  account 
and  an  injunction.  To  this  bill  a  demurrer  was  filed  and  sus- 
tained by  the  court,  and  the  bill  was  dismissed,  and  from  that 
decision  this  appeal  is  prosecuted. 

Taking  all  of  the  allegations  of  the  bill  to  be  true,  as  admitted 
by  the  demurrer,  still  there  can  be  no  question  that  there  was 
near  $5,000  due  to  Mrs.  Newman  for  principal,  and  six  per 
cent  interest  on  the  $6,000  note. 

The  rule  is  familiar  to  the  profession,  that  when  a  person 
applies  to  equity  for  relief  against  usurious  contracts,  the  court 
will  only  entertain  jurisdiction  on  the  condition  that  the  debtor 
shall  pay  the  principal,  with  legal,  but  not  with  conventional, 
interest.  Six  per  cent  being  legal  interest,  the  court  would 
require  the  payment  of  the  principal  with  that  rate  of  interest, 
as  a  condition  to  granting  relief.  And  in  such  cases  the  debtor 
must  tender,  or  at  least  offer  to  pay,  the  principal  and  such  inter- 
est to  the  creditor  or  holder  of  the  instrument.  In  this  case,  the 
note  was  payable  to  Mrs.  Newman,  which,  until  rebutted,  raises 
the  presumption  that  the  money  was  due  to  her.  Nor  does  the 
fact  that  the  money  was  loaned  by  her  husband  rebut  that  pre- 
sumption. The  bni  should,  therefore,  show  a  tender  of  the 
money  due  on  the  $6,000  note,  or  an  offer  to  pay  it  to  her. 
This  was  not  done.  As  to  this  it  required  no  account  between 
the  parties  to  determine  the  amount  due  on  that  note. 

It  is  also  urged,  for  a  reversal,  that  Newman  had  no  right  tc 
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recover  more  on  the  Daniels  note  than  the  $400,  with  interest, 
which  Newman  had  loaned  him,  and  to  secure  which  that  note 
was  pledged.  It  is  also  alleged  that  Daniels  had  abandoned  all 
right  to  that  note  to  Newman,  and  the  notice  recites  that  he 
held  it  by  indorsement.  If  this  be  true,  no  reason  is  perceived 
why  he  should  not  collect  it  according  to  its  terms,  unless  pre- 
vented by  the  agreement  set  forth  in  the  bill.  The  mere  fact 
that  he  holds  it  as  collateral  security  would  not  prevent  him 
from  collecting  the  entire  note.  If  M.  M.  Tooke  owes  the 
money,  it  is  no  concern  of  his  how  Newman  and  Daniels  may 
settle  when  the  amount  is  paid ;  nor  does  it  matter  to  him  what 
sum  Newman  paid  for  the  note.  Whatever  sum  was  discounted 
inured  to  Newman's  benefit.  Whether  he  paid  $400,  or  less, 
for  the  note  would  give  to  Tooke  no  defense.  This  proposition 
is  so  elementary  that  we  had  not  expected  to  be  called  upon  to 
decide  it,  and  so  of  the  question  whether  Newman,  even  if  he 
held  the  note  as  security,  would  have  the  right  to  collect  the 
sum  due  upon  it,  unless  restrained  by  agreement  between  the 
pledgor  and  pledgee. 

It  is  urged  that  the  trustee  was  insolvent,  and,  therefore, 
should  have  been  restrained  from  selling  the  property.  It  is 
not  suggested  in  the  bill  that  he  has  become  so  since  he  was 
appointed,  or,  even  if  he  had,  that  there  is  the  slightest  danger 
that  he  would  misapply  the  money  arising  from  the  sale.  In- 
solvency, or  the  want  of  large  capital,  by  no  means  implies  a 
want  of  integrity  or  business  capacity.  He  may  have  these  in 
the  highest  degree,  and  yet  be  poor.  But  it  is  urged  that  he  is 
intending  to  sell  property,  contrary  to  the  contract  for  further 
time  on  the  $3,333.33,  and  apply  the  proceeds  for  its  payment 
before  it  was  due,  and  that  if  he  did  so  he  was  irresponsible, 
and  there  would  be  danger  of  loss  to  complainants,  which  would 
be  a  fraud  upon  them. 

We  perceive  no  language  in  the  notice  from  which  it  can  be 
inferred  that  the  trustee  intends  to  sell  any  more  than  would 
pay  the  $6,000  and  $389  notes.    He  says  the  holder  of  these  had 
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demanded  the  sale  of  the  property  for  their  payment.  No  rea- 
sonable or  fair  constraction  of  the  language  can  torture  it  into 
an  intention  to  sell  for  the  payment  of  the  $3,333.33.  Nor  can 
we  presume  a  trustee  intends  to  violate  his  trust.  And,  in  this 
case,  to  presume  such  to  be  the  fact,  we  should  have  to  base  it 
upon  some  suspicion  outside  of  the  notice  and  the  bill.  He  natur- 
ally and  properly  described  the  indebtedness  secured  by  the  deed 
of  trust,  but  says  that  he  had  been  called  upon  to  sell  to  pay  the 
first  and  last  of  the  notes.  This  being  true,  we  would  not  ex- 
pect him  to  sell  for  the  payment  of  a  note  not  then  due.  The 
presumption  would  be  that  he  would  do  his  duty,  and  not  that 
he  would  violate  it.  Nor  is  there  any  pretense  that  complain- 
ants had  seen  the  trustee  to  learn  what  he  understood  to  be  his 
duty  in  the  premises.  And  it  may,  for  aught  we  can  see,  be 
for  the  reason  that  this  ground  could  not  have  been  set  up  and 
rehed  upon  for  an  injunction. 

The  claim  that  the  notice  is  insufficient  is  extremely  techni- 
cal, and  without  force  or  merit.  The  deed  of  trust  required 
that  tliere  should  be  published  a  notice  of  sale  for  five  consecu- 
tive days,  the  last  of  which  should  be  ten  days  before  the  sale. 
The  last  notice  was  on  the  eleventh  day  before  that  fixed  for 
the  sale.  The  deed  does  not  state  the  last  insertion  of  the  no- 
tice shall  be  ten  days,  and  no  more,  before  the  sale.  Had 
there  been  but  nine  days,  then  it  would  have  been  insufficient, 
because  the  longer  the  notice,  within  reasonable  limits,  the 
greater  the  number  of  persons  who  will  see  it,  and  the  larger 
the  chances  for  an  enhanced  price  that  may  be  had  for  the 
property.  Hence  the  law  gives  to  the  debtor  the  full  benefit  of 
the  stipulated  notice,  and  prevents  the  creditor  from  abridging 
the  time  and  thus  injuring  his  debtor.  But  a  longer  notice  than 
is  required,  by  a  few  days,  can  work  no  injury,  but  is  calculated 
to  operate  to  his  benefit. 

It  is  urged  that  Newman,  after  the  maturity  of  the  first  and 
last  notes,  for  the  extension  of  the  time  for  payment,  procured 
the   execution   of  several   large   notes  for  usurious  interest. 
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amounting  to  some  $4,000  or  more,  by  complainants.  And 
as  security  for  their  payment  had  procured  of  them  a  note 
for  $9,000,  due  the  20th  of  March,  18Y7,  with  four  cou- 
pon notes  for  interest,  amounting  to  $2,Y00,  secured  by  a  deed 
of  trust  on  real  estate.  It  is  only  stated  in  the  bill  that  these 
notes  and  deed  of  trust  were  transferred  by  complainants  to 
Kewman  as  security  for  the  notes  given  for  the  usury  extorted. 
There  is  no  pretense  that  the  trustee  intends  to  sell  the  land  for 
the  satisfaction  of  these  notes,  held  as  additional  security  for 
the  principal  debt.  The  fact  that  Newman  holds  such  notes  in 
nowise  impairs  the  power  or  duty  of  the  trustee  to  make  sale 
and  apply  the  proceeds  in  discharge  of  the  debt  secured  by  the 
deed  of  trust.  If  he  should  attempt  to  misapply  the  fund  and 
pay  the  notes  given  for  usury,  then,  and  not  till  then,  will  the 
court  interfere  to  relieve  against  the  misappropriation  of  the 
trust  fund.  The  transactions  relate  to  different  notes  and  se- 
curities, and  being  disconnected,  their  existence  in  nowise 
affects  Newman's  right  to  have  the  trust  property  sold  and  ap- 
plied to  the  payment  of  the  debt  which  it  was  intended  to 
secure.  We  cannot  presume  the  trustee  will  misapply  the 
trust  fund ;  and  until  it  shall  become  apparent  that  he  will,  he 
must  be  left  free  to  execute  the  trust  he  has  assumed. 

We  perceive  no  error  in  the  record,  and  the  decree  must  be 
affirmed. 

Decree  affirmed. 


Edwaed  W.  Barker  et  al. 

V. 

Heney  L.  Bushnell  et  al. 


1.  Sale  —  evidence  of,  so  as  to  pass  title,  witTiout  deliver^/.  On  the  trial  of 
an  action  of  replevin  for  a  lot  of  corn,  the  plaintiff  introduced  in  evidence  a 
receipted  bill,  showing  that  he  had  bought  of  defendant  4,000  bushels  of 
corn  at  thirty  cents  per  bushel,  then  in  defendant's  warehouse  and  cribs,  and 
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proved  that  defendant  on  the  same  day  issued  his  certificate  to  the  effect 
that  he  held  in  store  in  warehouse  and  cribs  4,000  bushels  of  corn  belong- 
ing to  plaintiff,  which  he  agreed  to  deliver  free  on  board  the  cars  at  option 
of  plaintiff,  between  the  15th  of  May  and  July  1,  charges  paid  to  July  1, 
and  storage  thereafter  not  to  exceed  one  cent  per  bushel  per  month  :  Held, 
that  the  evidence  showed  prima  facie  the  purchase  of  the  corn  and  that  the 
defendant  was  a  mere  bailee,  without  reward,  until  July  1. 

2.  Evidence  —  offer  to  settle.  An  offer  to  settle  on  certain  terms,  if  not 
accepted  by  the  other  party,  is  of  no  binding  force,  and  is  not  admissible  in 
evidence  to  affect  the  merits  of  the  claim  of  the  party  making  the  offer. 

3.  Propositions  to  settle  matters  in  dispute,  made  before  the  execution  of 
a  written  contract,  by  the  party  to  whom  they  are  made,  are  not  admissible 
in  evidence,  as  all  previous  negotiations  would  be  merged  in  the  agreement 
afterward  executed. 

4.  CoNTBACT — seller  not  hound  to  deliver  before  day  named.  When  the 
seller  agrees  to  deliver  corn  sold  by  him,  on  the  cars,  free  of  charge  for 
handling,  at  the  option  of  the  buyer,  between  May  15  and  July  1  of  the  same 
year,  the  former  will  be  liable  to  be  called  on  at  any  time  after  May  15, 
but  he  will  not  be  liable  before  that  day. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Edward  W. 
Barker  and  Charles  D.  Fisher  against  Henry  L.  Bushnell  and 
Charles  C.  Bushnell,  for  a  lot  of  corn  claimed  to  have  been 
bought  by  the  plaintiffs  of  the  defendants.  The  opinion  states 
the  material  facts.  Judgment  was  rendered  for  the  defendants, 
and  the  plaintiffs  appealed. 

Messrs.  Blades  &  Kay,  for  the  appellants. 

Mr.  Omar  Bushnell,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  commenced  in  replevin,  to  recover  possession 
of  3,200  bushels  of  corn,  but  not  being  able  to  obtain  all  the 
corn  on  the  writ,  a  count  was  added  in  trover. 
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On  the  trial  plaintiffs  introduced  a  receipted  bill,  dated  April 
21,  18T3,  which  shows  plaintiffs,  on  that  day,  bought  of  defend- 
ants 4,000  bushels  of  corn,  at  thirty  cents  per  bushel, 
total  value  $1,200,  then  in  the  warehouse  and  cribs  of  defend- 
ants at  Gilman,  payment  acknowledged.  On  the  same  day 
defendants  issued  their  certificate  to  the  effect  they  held  in  store, 
in  warehouse  and  cribs,  4,000  bushels  of  corn  belonging 
to  plaintiffs,  which  they  promised  to  deliver,  free,  on  board 
the  cars,  at  option  of  plaintiffs,  between  the  15th  of  May  and 
the  1st  of  July,  charges  paid  to  the  1st  of  July,  and  storage 
thereafter  not  to  exceed  one  cent  per  bushel  per  month. 

This  evidence  shows  prima  facie  the  purchase  of  the  com, 
and  that  defendants  were  mere  bailees,  without  reward,  until 
the  1st  of  July.  A  portion  of  the  corn  was  delivered  on  the 
cars,  and  shipped  to  plaintiffs  at  Baltimore.  Demand  was  made 
for  the  remainder  after  the  15th  of  May,  and  on  refusal  to 
deliver,  this  suit  was  brought. 

The  burden  of  proof  rested  on  defendants  to  impeach  the 
fairness  of  the  transaction.  This  has  not  been  done  by  any 
legitimate  evidence  in  the  case.  The  testimony  offered  for 
that  purpose,  viz. :  the  alleged  propositions  made  by  one  of  the 
plaintiffs,  to  settle  the  matter  for  much  less  than  the  value  of 
the  com  in  controversy,  was  clearly  inadmissible.  There  is 
some  uncertainty  whether  the  propositions  were  made  before  or 
after  the  21st  day  of  April,  the  date  of  the  certificates.  If 
made  before,  the  presumption  is,  all  previous  negotiations  were 
merged  in  the  written  agreement  afterward  executed ;  but  if 
made  afterward  they  are  at  most  but  propositions  looking  to  the 
final  closing  up  of  the  matter,  and  if  not  accepted  would  be  of 
no  binding  force  whatever.  In  either  view  the  testimony  was 
inadmissible. 

It  was  shown  plaintiffs  were  commission  merchants  or  ware- 
housemen doing  business  in  Baltimore ;  that  they  had  bought 
and  sold  grain  for  defendants,  and  that,  in  course  of  business, 
defendants  had  become  indebted  to  plaintiffs  in  a  large  sum  of 
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money.  To  satisfy  such  indebtedness  defendants  sold  to  plain- 
tiffs the  corn  in  the  certificate  referred  to,  and  also,  on  the 
same  day,  2,500  bushels  in  addition,  at  thirty  cents  per  bushel, 
total  value  $Y50,  in  their  warehouse  and  cribs  at  Gil- 
man,  payment  acknowledged,  and  in  like  manner  to  be  by 
defendants  delivered  on  the  cars,  at  the  option  of  plaintiffs, 
between  Ist  of  June  and  1st  of  July,  charges  paid  to  the  1st  of 
July,  and  storage  after  that  date  not  to  exceed  one  cent  per 
bushel  per  month.  This  evidence,  to  say  the  least  of  it,  tended 
to  prove  a  consideration  for  the  sale  of  the  corn  to  plaintiffs. 
The  case  ought,  therefore,  to  be  submitted  to  another  jury 
without  the  objectionable  evidence.  It  may  have  misled  the 
jury.  It  certainly  did  not  tend  to  prove,  as  counsel  contended 
at  the  trial,  no  corn  had  been  sold. 

There  does  not  seem  to  have  been  any  dispute,  the  demand 
in  this  case  was  made  after  the  15th  of  May,  and  there  was  no 
necessity  for  the  modification  made  by  the  court  to  plaintiffs' 
instructions.  The  agreement  was,  defendants  were  to  deliver 
the  corn  on  the  cars,  free  of  charges  for  handling,  at  the  option 
of  plaintiffs,  between  15th  of  May  and  1st  of  July.  They 
were  liable,  therefore,  to  be  called  upon  at  any  time  after  the 
15th  of  May,  and  it  was  their  duty,  if  liable  at  all,  to  make  the 
delivery,  but  not  before  that  date. 

For  the  error  of  the  court  in  admitting  improper  testimony 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jonathan  Y.  Scammon  et  al. 

V. 

Saeah  a.  Campbell. 

1 .  Dower  —  effect  of  answer  on  question  of  seizin  of  husband.  On  bill  for 
dower  the  answer  admitted  that  the  title  at  one  time  was  vested  in  a  person 
of  the  same  name  of  the  complainant's  husband,  but  required  proof  of  iden- 
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tity  :  Held,  that  the  question  of  seizin  was  not  in  issue,  and  that  the  iden- 
tity could  be  shown  by  parol  testimony. 

2.  Saue  —  yearly  value  wJien  purchasers  have  made  improvements.  Where 
city  lots,  of  which  dower  is  sought,  were  unimproved  when  conveyed  by 
the  husband  of  the  dowress,  and  dower  cannot  be  assigned  by  metes  and 
bounds  without  prejudice,  it  is  proper,  in  assessing  the  yearly  value  of  the 
dower,  to  give  the  widow  one-third  of  the  rental  value  of  the  lots  without 
the  improvements,  so  long  as  she  may  live.  Her  age  and  how  long  she 
may  live  are  not  proper  to  be  considered  by  the  jury  in  making  their 
assessment. 

3.  Same  — joint  decree  against  several  ovmers,  erroneous.  Where  the  de 
fendants  in  a  petition  for  dower  in  city  lots  own  undivided  interests  in  the 
same,  and  the  yearly  value  of  the  dower  is  assessed  and  the  damages,  it  is 
error  to  render  a  decree  against  all  the  defendants  jointly  and  severally  for 
the  whole  amount  so  assessed.  It  should  be  apportioned  among  the  defend- 
ants according  to  their  several  interests  and  a  decree  entered  against  each 
for  his  proper  share  thereof. 

4.  Same  —  decree  as  to  time  of  payment  in  lieu  of.  It  is  error  to  require 
the  full  payment  of  a  widow's  yearly  assessment  in  lieu  of  dower,  to  be 
paid  before  the  expiration  of  the  year,  as,  if  she  should  die,  she  might 
thereby  receive  compensation  for  her  interest  after  her  death.  Payment 
may  be  required  quarterly. 

Appeal  from  the  Superior  Court  of  Cook  countj ;  the  Hon. 
S.  M.  MooEE,  Judge,  presiding. 

Messrs.  Scoville  &  Bailey,  for  the  appellants. 

Messrs.  Whiteside  &  Bush,  for  the  appellee. 

Mr.  Justice  Bbeese  delivered  the  opinion  of  the  Court : 

This  was  a  petition  in  the  Superior  Court  of  Cook  county, 
for  dower,  presented  by  Sarah  A.  Campbell,  as  the  widow  of 
James  B.  Campbell,  deceased,  who  died  intestate.  The  de- 
fendants in  the  petition  were  J.  Y.  Scammon,  John  D.  Jen- 
nings and  John  L.  Clark,  who,  it  was  alleged,  were,  or'claimed 
to  be,  the  owners  in  fee  of  some  title  or  interest  in  the  lots 
which  are  described  as  sub-lots  one,  two,  three  of  lot  four,  in 
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George  Smith's  subdivision  of  lot  four  in  block  thirtj-live,  origi- 
nal town  of  Chicago. 

The  bill  was  taken  as  confessed  against  Scammon,  he  having 
failed  to  plead,  answer  or  demur  in  obedience  to  a  rule 
entered  against  him. 

The  other  defendants,  Jennings  and  Clark,  answered,  deny- 
ing the  claim  of  dower,  but  averring  they  own  in  fee  an  undi- 
vided portion  of  the  premises  —  Clark  one  undivided  five- 
tw-elfths,  and  Jennings  one  undivided  two-twelfths  thereof. 
They  admit  that  at  one  time  the  title  to  this  property  was 
vested  in  one  James  B.  Campbell,  and  raise  the  question  only  of 
identity  with  the  James  B.  Campbell  whose  widow  the  petitioner 
claimed  to  be. 

Issue  was  made  up  and  the  cause  submitted  to  a  master  in 
chancery  to  take  proofs  and  report  the  same  to  the  court.  On 
the  coming  in  of  the  report  of  the  master  the  court  finds  that 
the  petitioner  was  the  widow  of  the  said  James  B.  Campbell, 
who  died  intestate,  and  that  during  the  coverture  of  petitioner 
with  him  he  was  seized  of  an  estate  of  inheritance  in  fee  sim- 
ple to  these  sub-lots  one,  two  and  three,  the  same  being  then 
vacant  and  unimproved,  and  that  defendants  claim  title  through 
him ;  that  defendants  have  put  the  improvements  on  the 
premises,  and  that  petitioner  is  entitled  to  dower  in  the  sub- 
lots,  she  not  having  released  the  same ;  and  thereupon  the 
court  decreed  that  the  petitioner  be  endowed  of  one  full  equal 
third  part  of  said  premises  during  her  natural  life,  with  the 
rents,  issues  and  profits  thereof  since  the  filing  of  her  petition, 
and  commissioners  were  appointed  to  assign  and  set  off  her 
dower,  they  being  directed  to  take  the  oath  required  by  law,  and 
to  go  on  the  premises  and  set  off  her  dower  and  make  return. 

The  commissioners,  after  being  duly  sworn,  reported  they 
went  upon  the  premises  and  examined  them,  and  each  tract 
thereof,  and  that  they  were  so  circumstanced  a  division  could 
not  be  made  without  manifest  prejudice  to  the  proprietors  of 
the  same. 

29— 75th  III. 
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Whereupon,  on  the  31st  July,  1874,  the  court  ordered  that 
a  jury  come,  who  were  sworn  to  inquire  into  the  yearly  vahie 
of  the  dower,  and  to  assess  the  same.  This  was  done,  and  a 
verdict  rendered  assessing  the  yearly  value  of  the  dower  at  eight 
hundred  and  forty  dollars,  and  her  damages  at  three  hundi-ed 
and  fifty  dollars. 

A  motion  for  a  new  trial  being  overruled,  the  court  decreed 
that  the  petitioner  receive  of  Scammon,  Clark  and  Jennings 
eight  hundred  and  forty  dollars  as  the  yearly  value  of  her 
dower  in  said  sub-lots,  and  that  they  pay  to  her  on  the  1st  day 
of  February,  18Y5,  the  first  year's  instalment,  to  wit,  eight  hun- 
dred and  forty  dollars,  for  the  year  ending  the  31st  day  of  July, 
18Y5,  and  the  like  sum  on  the  1st  day  of  February  in  every 
year  thereafter  during  the  natural  life  of  the  petitioner ;  and 
demand  of  payment  upon  any  one  of  the  defendants,  after  the 
same  shall  fall  due,  shall  be  held  as  a  sufficient  demand  upon 
all,  and  that  the  same  be  a  lien  on  the  premises,  and  execu- 
tions may  issue  from  time  to  time.  The  damages  (three  hun- 
dred and  fifty  dollars)  to  be  paid  by  said  defendants  within 
twenty  days,  and  costs  of  suit ;  and  in  default  of  payment,  col- 
lection may  be  enforced  as  money  judgments  are  enforced  in 
courts  of  law. 

To  reverse  this  decree  the  defendants  appeal,  and  make  sev- 
eral points  which  will  be  noticed. 

The  first  point  made  by  appellants  is,  there  was  no  evidence 
to  prove  the  husband  of  petitioner  was  ever  the  owner  in  fee  of 
any  part  of  these  premises. 

We  think  this  point  not  well  taken.  The  petition  avers  a 
seizin  in  fee  simple  of  these  lots  in  James  B.  Campbell,  and 
that  defendants  claim  title  through  him.  The  default  of  Scam- 
mon admits  it,  and  the  defendants  Jennings  and  Clark  in 
their  sworn  answer  admit  that  the  title  to  these  lots  was  at  one 
time  vested  in  one  James  B.  Campbell,  but  whether  it  was  the 
same  Campbell  named  in  the  petition,  and  the  husband  of  the 
petitioner,  they  say  they  have  no  knowledge,  and  require  the 


1874.]  ScAMMON  et  al.  v.  Campbell.  227 

Opinion  of  the  Court. 

j)etitioner  to  make  proof  thereof,  thus  raising  a  question  of 
identity  alone.     Osborne  et  al.  v.  Ilorine^  17  111.  92. 

The  fact  of  identity  was  clearly  established  by  the  testimony 
of  the  petitioner.  Such  questions  are  .open  to  parol  evidence. 
2  Greenl.  on  Ev.  30-1.  The  question  of  seizin  of  James  B. 
Campbell  was  really  not  in  issue.     It  was  an  admitted  fact. 

The  next  point  made  is  on  the  finding  of  the  jury,  as  pro- 
duced by  the  admission  of  improper  testimony  on  behalf  of  the 
complainant. 

The  theory  of  the  defense,  if  we  comprehend  it,  is,  that  the 
rental  value  of  these  premises  should  be  based  on  the  value  of 
such  a  lease  as  the  petitioner,  an  aged  lady  of  sixty-one  years, 
could  give. 

We  do  not  esteem  this  as  the  true  theory.  Whilst  petitioner 
cannot  be  endowed  of  the  improvements  put  upon  these  lots, 
she  is  in  law'  entitled  to  one-third  the  yearly  rental  they  would 
bring,  if  rented  by  the  owners,  in  an  unimproved  condition. 
In  the  heart  of  a  city  like  Chicago,  such  a  rental  must  have 
great  value,  and  competent  witnesses  fix  it  at  six  per  cent  on 
the  valuation  of  the  lot,  calculated  by  the  front  foot,  which 
would  be  equivalent  —  one-third  thereof  —  to  eight  hundred 
and  forty  dollars,  the  amount  found  by  the  jury.  We  per- 
ceive no  objection  to  this  assessment,  the  improvements  not 
having  entered  into  the  computation,  nor  could  a  more  just  and 
equitable  rule  be  adopted.  The  estate  remains  entire,  and  the 
rents  thereout  are  apportioned  between  the  owners  of  the  fee 
and  the  dowress  —  two-thirds  to  the  first,  and  one-third  to  her. 
It  can  make  no  difference,  nor  is  it  a  subject  to  be  considered, 
how  long  she  may  live.  The  only  hazard  is,  that  the  rental 
value  may  depreciate  in  process  of  time,  but  there  is  an  equal 
chance  perhaps  that  it  may  rise. 

Another  point  made  by  appellants,  and  assigned  as  error,  is 
in  rendering  a  decree  against  all  the  defendants  jointly  and  sev- 
erally for  the  amount  assessed  as  dower  and  as  damages  —  that 
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the  decree  makes  each  of  the  defendants  liable  for  the  whole 
amount. 

This  error,  which  appellee  seems  to  concede,  and  of  which 
we  have  no  doubt,  it  is  suggested  by  her  counsel  might  be  cor- 
rected by  this  court.  One  member  of  the  court  is  of  opinion 
it  can  be  and  should  be  corrected  here,  without  the  expense 
attending  a  reversal,  and  a  remandment  with  directions,  but 
the  majority  of  the  court  is  of  opinion  it  is  an  error  sufficiently 
grave  to  demand  a  reversal.  That  it  is  error  has  been  held  by 
this  court.  Atkin  v.  Merrell^  39  111.  63  ;  Peyton  v.  Jeffries,  50 
ib.  143. 

It  was  also  error  to  decree  the  full  payment  of  the  yearly 
amount  of  the  dower  in  the  middle  of  the  year.  As  well  stated 
by  appellants,  if  the  petitioner  should  die  on  the  second  day  of 
February  she  would  have  received  compensation  for  her  interest 
for  about  six  months  after  her  death.  The  payment  should  be 
complete  from  February  first  to  the  first  of  the  next  February, 
and  the  court  might  decree  that  the  payments  should  be  made 
quarterly. 

As  the  decree  must  be  reversed  and  the  cause  remanded, 
more  satisfactory  proof  of  the  extent  of  Scammon's  interest 
might  be  furnished.  There  is  no  allegation  in  the  bill  in  this 
respect.     For  the  reasons  given,  the  decree  is  reversed  and  the 

cause  remanded. 

Decree  reversed. 


Oscar  L.  American  et  al, 

V. 

Joseph  Rimpert. 


1.  BuKDEN  OP  PEOOF  —  matters  set  up  in  plea  of  accord  and  satisfaction. 
Where  tlie  defendant  pleaded  to  a  declaration  that  he  and  his  wife  assigned 
to  one  of  the  plaintiffs  the  wife's  interest  and  share  in  the  estate  of  her 
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deceased  father,  which  was  taken  and  accepted  in  full  satisfaction  of  the 
notes  sued  on :  Held,  that  the  burden  of  proof  was  on  the  defendant  to  show 
the  fact  of  the  assignment  as  averred  in  the  plea.  Proof  of  the  giving  of 
a  power  of  attorney  to  receive  such  estate  will  not  be  sufficient. 

2.  Accord  and  satisfaction.  In  a  suit  where  accord  and  satisfaction 
was  pleaded,  the  court  instructed  the  j  ury,  that  "  accord  and  satisfaction  ia 
an  agreement  between  a  creditor  and  his  debtor  by  which  the  creditor  agrees 
to  take  and  receive  nothing  from  his  debtor  in  lieu  and  satisfaction  of  hia 
claim :"     Held,  that  the  instruction  was  erroneous. 

3.  An  instruction  on  an  issue  of  accord  and  satisfaction,  besides  being 
based  upon  facts  not  proved,  used  the  word  "  excepted  "  instead  of  "  ac- 
cepted "  in  reference  to  the  act  of  the  plaintiflF,  but  failed  to  submit  whether 
the  thing  given  was  delivered  and  accepted  in  satisfaction  of  his  debt: 
Held,  that  it  was  erroneous. 

4.  Instruction  —  must  be  based  on  evidence.  Where  there  is  no  evidence 
tending  to  prove  a  certain  fact,  it  is  erroneous  to  give  an  instruction  to  the 
jury  based  upon  the  existence  of  such  fact. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Appellants  sued  appellee  in  the  Cook  circuit  court  upon  two 
promissory  notes  made  by  the  latter  to  them.  One  note  dated 
October  28,  1867,  for  $1,104.27,  payable  to  appellants  in  one 
month  from  date,  with  interest  at  ten  per  cent  per  annum 
after  maturity.  The  other,  dated  December  11, 1867,  payable  as 
above,  one  day  after  date,  for  $90.12,  interest  as  above.  Appellee, 
besides  the  general  issue  and  plea  of  payment,  filed  a  plea  of 
accord  and  satisfaction,  alleging  that  after  matm'ity  of  notes, 
before  suit,  and  February  1,1868,  defendant's  wife  having  a  large 
sum  of  money,  to  wit,  $3,000,  coming  to  her  from  her  father's 
estate,  it  was  agreed  by  and  between  plaintiff,  O.  L.  American,  and 
defendant,  that  the  latter  and  his  wife  should  make  an  assignment 
of  said  claim  of  the  wife  to  said  American,  in  full  satisfaction  of 
said  notes,  and  the  latter  would  accept  and  receive  such  assign- 
ment in  full  satisfaction  tliereof ;  averring  the  making  and  accept- 
ance of  such  assignment  in  full  satisfaction.  Appellants  took 
issue  upon  the  other  pleas,  and  replied,  traversing  the  matters 
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set  lip  in  said  plea  of  accord  and  satisfaction  ;  upon  these  issues 
the  case  was  tried.  The  evidence  on  behalf  of  appellee  simply- 
tended  to  show  that  he  and  his  wife  executed  a  power  of  at- 
torney of  some  kind  in  respect  to  the  claim  of  the  wife  in  her 
father's  estate,  but  failed  to  show  to  whom  it  was  given.  There 
was  no  evidence  showing  or  tending  to  show  that  an  assignment 
of  the  claim  was  made  to  American ;  though  there  was  evi- 
dence on  behalf  of  appellee,  tending  to  prove  admissions  by 
American,  that  the  notes  had  been  settled,  but  which  he  denied. 
The  com't,  on  behalf  of  appellee,  instructed  the  jury  as  follows : 

1.  "  The  jury  are  instructed  by  the  court  that  the  only  issue 
before  them  is  the  question  of  settlement  between  the  plaintiffs 
and  the  defendant,  or,  accord  and  satisfaction  as  set  forth  by  the 
defendant  in  his  second  plea.  Accord  and  satisfaction  is  an 
agreement  between  a  creditor  and  his  debtor,  by  which  the 
creditor  agrees  to  take  and  receive  nothing  from  his  debtor 
in  lieu  and  satisfaction  of  his  claim.  If  the  property  or  thing 
to  be  given  by  the  debtor  to  the  creditor  is  received  and  accepted 
by  the  latter  in  settlement  of  his  claim,  it  has  the  effect  of  pay- 
ment, and  extinguishes  his  claim.  Any  thing  valuable  may  be 
given  by  the  debtor  to  the  creditor,  whether  specific  property 
or  goods,  or  choses  in  action,  or  a  transfer  of  claims  or  rights 
belonging  to  the  debtor.  A  transfer  or  assignment  of  property 
or  rights  belonging  to  the  wife  of  the  debtor,  is  valid  in  law, 
and  sufficient  to  pay  a  debt  of  the  husband. 

2.  "  Therefore,  if  the  jury  believe,  from  the  evidence,  that  in 
the  month  of  May,  1868,  or  at  any  time  since  the  maturity  of 
the  notes  declared  on  in  this  case,  the  defendant  and  Oscar 
L.  American,  one  of  the  plaintiffs  in  this  case,  agreed  upon  a 
settlement  by  which  the  defendant  Rimpert  and  his  wife  were 
to  assign  and  transfer  to  said  Oscar  L.  American  a  certain  claim 
of  inheritance  belonging  to  the  wife  of  the  defendant,  and  if 
they  further  believe,  from  the  evidence,  that  this  basis  of  settle- 
ment was  carried  out  by  the  parties — that  is  to  saj,  that  the  de- 
fendant and  his  wife  executed  an  assignment  and  transfer  of 
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said  claim,  and  that  the  same  was  dehvered  to  and  excepted  by 
said  Oscar  L.  American,  then  they  will  find  for  the  defendant." 
The  jury  found  the  issues  for  the  defendant,  and  the  court, 
overruling  plaintiffs'  motion  for  a  new  trial,  gave  judgment 
upon  the  verdict,  and  the  latter,  preserving  the  evidence  and 
rulings  of  the  court  by  bill  of  exceptions,  appealed  to  this 
court. 

Messrs.  Grant  &  Swift,  for  the  appellants. 

Mr,  Joseph  Pfikshing,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

We  have  carefully  examined  the  evidence  in  this  record.  To 
our  minds  it  wholly  fails  to  sustain  appellee's  plea  of  accord  and 
satisfaction.  The  gist  of  it  was,  that  appellee's  wife,  having  an 
interest  or  money  coming  to  her  from  her  deceased  father's  estate 
ui  Germany,  of  an  indeterminate  amount,  it  was  agreed  between 
American,  one  of  the  appellants,  and  appellee,  that  the  latter  and 
his  wife  should  assign  that  claim  to  American,  and  he  should 
accept  it  in  full  satisfaction  of  the  notes  sued ;  the  plea  averring, 
that  such  assignment  was  made,  and  that  American  accepted 
and  received  such  assignment  in  full  satisfaction  of  the  notes. 
It  appears  that  some  instrument  in  writing  was  executed  in 
respect  to  this  claim  in  Germany,  and  the  court  permitted 
appellee's  counsel,  against  the  objections  of  appellants,  to  give 
secondary  evidence  of  the  contents  of  this  instrument,  without 
showing  any  notice  to  appellants  to  produce  it,  or  otherwise  lay- 
ing a  proper  foundation  for  such  secondary  evidence.  But  even 
that  evidence  only  tends  to  show  that  the  instrument  was  a  mere 
power  of  attorney.  This  claim  of  money  in  Germany  belonged 
exclusively  to  appellee's  wife,  and  not  to  him.  If  it  was  not 
assigned  over  to  American  by  the  instrument  in  writing,  of 
whose  real  contents  we  can  gather  no  knowledge  from  this  record, 
then  there  is  no  evidence  that  it  was  ever  assigned  at  all.     The 


232  Fix  v.  Quinn  et  al.  [Sept.  T-. 

Syllabus. 

burden  of  proof  was  upon  appellee  to  show  the  fact  of  assign- 
ment as  averred  in  his  plea.     This  he  failed  to  do. 

Error  is  assigned  upon  the  givmg  instructions  for  appellee. 
The  first  and  second  are  clearly  erroneous.  The  first  contains 
this  proposition :  "  Accord  and  satisfaction  is  an  agreement  be- 
tween a  creditor  and  his  debtor,  by  which  the  creditor  agrees  to 
take  and  receive  nothing  from  his  debtor  in  lieu  and  satisfaction 
of  his  claim."  There  may  have  been  some  mistake  in  making 
the  transcript.  If  there  was,  appellee's  counsel  should  have 
attended  to  its  correction.  We  are  bound  to  take  the  record  as 
importing  absolute  verity.  The  second  instruction  is  erroneous 
upon  two  grounds :  (1)  there  was  no  evidence  of  an  assignment 
on  which  to  base  it ;  (2)  if  the  word  accepted  had  been  used  in 
place  of  "  excepted,"  it  would  still  have  been  faulty  in  omitting 
the  hypothesis  that  the  assignment  was  accepted  by  American 
in  satisfaction  of  appellants'  debt. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Chaeles  Fix 

V. 

Joseph  B.  Quinn  et  al. 


1.  Appeal— /rc>m  justices  of  the  peace  —  notice  of,  to  appellee,  Wlien  an 
appeal  from  tlie  judgment  of  a  justice  of  the  peace  is  taken  and  perfected 
before  the  justice,  no  summons  or  other  notice  to  the  appellee  is  required, 
but  he  is  bound  to  follow  the  appeal,  and  the  law  does  not  require  that  the 
appeal  should  be  prayed  for  at  the  time  of  rendering  judgment. 

3.  Judgment  —  opening  at  a  subsequent  term.  A  motion  to  open  a  jadg-. 
ment  and  allow  a  defense  cannot  be  allowed  at  a  term  subsequent  to  that  in 
which  the  judgment  was  entered.  Sec.  66  of  the  practice  act  of  1871-3, 
allowing  errors  of  fact  to  be  corrected  within  five  years,  has  no  application 
to  such  a  motion. 


1874.]  Fix  v.  Quinn  et  al.  233 


Opinion  of  the  Court. 


Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogeks,  Judge,  presiding. 

Messrs.  Eldkedge  &  Touetellotte,  for  the  appellant. 

Mr.  S.  W.  Rawson,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Appellees  brought  suit  against  appellant,  before  a  justice  of 
the  peace,  wherein  judgment  was  rendered  against  them  for 
costs  of  suit  on  the  23d  day  of  May,  1873.  On  the  12th  day 
of  June,  1873,  appellees  tiled  their  appeal  bond  with,  and  per- 
fected their  appeal  before  the  justice,  to  the  circuit  com't  of 
Cook  county.  At  the  May  term,  1874,  of  said  circuit  court  the 
cause  came  on  for  trial,  and  appellant  not  appearing,  a  jury  was 
called,  evidence  heard,  and  a  verdict  found  in  favor  of  appellees 
for  $137.50,  for  which  sum  judgment  was  entered  against 
appellant  in  favor  of  appellees. 

On  July  17,  1874,  at  the  July  term  of  the  circuit  court, 
appellant  entered  a  motion  to  set  aside  the  verdict  and  vacate 
the  judgment,  which  the  court  overruled,  and  this  appeal  was 
taken  from  the  decision. 

Complaint  is  made  that  judgment  was  rendered  against 
appellant  without  his  having  had  any  notice  that  an  appeal  had 
been  taken.  The  appeal  having  been  perfected  before  the  jus- 
tice of  the  peace,  no  simimons  to  the  appellee  was  necessary. 
He  was  bound  to  follow  up  the  appeal,  as  in  case  of  an  appeal 
taken  from  the  circuit  court  to  this  court.  Boyd  v.  Kosher^  31 
111.  295.  But  it  is  insisted  that  the  appeal  should  have  been 
prayed  at  the  time  of  rendering  the  judgment,  so  as  to  afford 
notice  to  the  appellee ;  that  the  execution  of  the  appeal  bond 
is  the  perfecting  of  an  appeal  before  prayed ;  that  there  should 
be  a  previous  praying  for  an  appeal,  by  analogy  to  the  practice 
in  the  circuit  courts  in  appeals  there  taken.  So  far  as  we  know, 
tlie  statute  allowing  appeals  from  judgments  of  justices  of  the 
30— 75th  III. 
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peace  lias  never  received  such  a  construction.  As  to  the  circuit 
court,  the  statute  makes  it  an  express  condition  that  the  appeal 
there  shall  be  prayed  at  the  time  of  rendering  the  judgment. 
Otherwise,  with  justices  of  the  peace.  The  only  provision  thete 
is,  that  "  the  party  praying  for  an  appeal  shall,  within  twenty 
days  from  the  rendering  of  the  judgment  from  which  he  desires 
to  take  an  appeal,  enter  into  bond,"  etc. 

The  entering  into  the  appeal  bond  is  all  the  praying  for  an 
appeal  that  is  necessary.  However  convenient  it  might  be  for 
the  appellee,  by  way  of  notice,  that  the  appeal  should  be  prayed 
for  at  the  time  of  rendering  the  judgment,  the  law-making 
power  has  not  seen  proper  to  require  it ;  and  it  is  not  the  prov- 
ince of  a  court  to  make  the  requirement.  The  appellee  must, 
at  his  peril,  take  notice  of  the  appeal. 

It  was  a  sufficient  reason  too,  for  the  denial  of  the  motion, 
that  it  was  made  at  a  term  subsequent  to  that  at  which  the  judg- 
ment was  rendered.  Cooh  v.  Wood  et  al.  24  lU.  295 ;  Messer- 
vey  V.  Bechwith,  41  ib.  452.  Section  QQ,  page  348  of  Laws 
1871-2,  abolishing  the  writ  of  error  coronn  nobis ^  and  allowing 
errors  in  fact  to  be  corrected  upon  motion  within  five  years,  which 
is  cited  by  appellant's  counsel  as  warranting  the  motion  at  a 
subsequent  term,  has  no  application  to  the  case. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Thomas  Brannan  et  al. 

V. 

Isaac  Steauss  et  al. 


1.  Practice — time  to  olject  to  evidence  for  variance.  An  objection  that 
the  evidence  fails  to  sustain  the  cause  of  action  as  stated  in  the  declara- 
tion comes  too  late  on  appeal  to  this  court,  when  no  objection  was  made  to 
it  in  the  court  below,  or  motion  made  to  exclude  it,  especially  since  the  late 
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statute  allowing  amendments,  as,  under  it,  the  objection  might  have  been 
obviated  by  amending  the  declaration. 

2.  Agency  —  right  to  commissions  lost  by  misconduct.  When  goods  are 
entrusted  to  an  agent  to  be  sold  on  commission,  and  the  proceeds  to  be 
accounted  for  monthly,  if  he  sells  the  goods  and  converts  the  proceeds  to 
his  own  use,  rendering  no  account,  he  will  be  entitled  to  no  commissions. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  IIoii. 
JosiAH  McRoBEKTS,  Judgo,  presiding. 

Mr.  E.  Phelps,  and  Mr.  W.  W.  Stevens,  for  the  appellants. 

Mr.  Thos.  H.  Hutchins,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  assumpsit,  by  appellees  against  appellants, 
for  goods  sold  and  delivered. 

The  evidence  shows  that  the  goods  were  consigned  by  appel- 
lees to  appellants,  to  be  by  them  sold,  and  accounted  for 
monthly,  as  they  should  be  sold ;  that  the  goods  were  received 
and  sold  by  appellants,  but  no  account  of  sales  was  rendered ; 
and  that  appellants  have  never  paid  for  the  goods. 

It  is  objected  that  the  evidence  fails  to  sustain  the  cause  of 
action  as  stated  in  the  declaration,  and  that  the  judgment  is 
therefore  erroneous. 

This  objection  comes  too  late.  IS'o  objection  was  made  to 
the  introduction  of  the  evidence,  nor  was  it  demurred  to,  nor 
was  any  motion  made  to  exclude  it  on  the  ground  of  variance, 
in  the  court  below. 

Under  om*  very  liberal  statute  allowing  amendments  (Revised 
Statutes  of  18Y4,  p.  YY8,  §  24),  had  this  objection  been  made 
on  the  trial,  it  would  have  been  perfectly  competent  for  the 
court  to  have  allowed  the  declaration  to  be  amended  to  conform 
to  the  proofs,  and  thus  have  removed  the  ground  of  the  objec- 
tion. 

Even  under  the  strict  and  technical  common  law  practice 
such  an  objection  could  not  be  made  for  the  first  time  in  tliis 
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court.     Pearson  v.  Lee^  1   Scam.  193 ;  Barnes  v.  Barber^  1 
G-ilm.  401. 

It  is  next  objected  that  the  judgment  below  was  too  large, 
in  that  no  deduction  was  made  on  account  of  commissions  due 
appellants. 

But  inasmuch  as  appellants  failed  to  perform  their  duty  by 
rendering  monthly  accounts  of  the  sales  of  the  goods,  and 
converted  the  proceeds  of  the  sales  to  their  own  use,  they  are 
entitled  to  no  commissions.     Story  on  Agency,  §  331. 

The  evidence  is  sufficient  to  sustain  the  judgment  as  ren- 
dered, and  it  must  be  affirmed. 

Judgment  affirmed. 


Edwin  Paedeidge 

V. 

Clinton  D.  Wing. 


Continuance.  Wliere  tlie  defendant,  about  a  week  before  his  case  was 
reached  for  trial,  went  to  New  York  on  business,  without  making  any  inquiry 
of  his  attorneys  as  to  the  probability  of  his  case  being  reached,  or  furnish- 
ing them  the  nanies  of  his  witnesses  by  whom  his  defense  could  be  estab- 
lished, so  that  no  preparation  was  made  for  the  trial  of  his  case,  it  was 
held  that  the  defendant  was  not  entitled  to  a  continuance,  as  he  had  used 
no  diligence  to  be  ready,  and  for  the  same  reason  he  was  not  entitled  to  a 
new  trial  on  the  ground  of  his  absence  at  the  trial. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gaey,  Judge,  presiding. 

Messrs.  Faiechild  &  Blackman,  and  Messrs.  Bentlet  & 
QuiGG,  for  the  appellant. 

Mr.  W.  D.  Barry,  for  the  appellee. 
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Mr.  Justice  Ceaig  delivered  the  opinion  of  the  Court : 

The  appellant,  Edwin  Pardridge,  conveyed  by  general  war- 
ranty deed  of  conveyance,  certain  lands  in  the  State  of  Kansas, 
to  appellee.  The  title  to  the  lands  failed,  and  this  action  was 
brought  in  the  Superior  Court  of  Cook  county  to  recover  on  the 
covenants  of  title  contained  in  the  deed. 

The  cause  was  on  the  trial  docket,  pending  for  trial,  in  July, 
1874:.  On  the  21st  day  of  July,  some  seven  days  before  the 
case  was  reached  for  trial,  the  defendant,  appellant  in  this  court, 
who  at  the  time  resided  in  Chicago,  went  to  l!^ew  York,  without 
giving  his  attorneys  the  names  of  his  witnesses,  or  making  any 
preparation  whatever  for  trial.  On  the  28th  day  of  July  the 
attorneys  of  appellant  entered  a  motion  for  a  continuance  of 
the  cause,  in  support  of  which  an  affidavit  of  appellant's  partner 
in  business  was  filed,  the  substance  of  which  was,  that  appel- 
lant, who  was  in  poor  health,  left  for  New  York  on  July  the 
21st  to  purchase  goods ;  that  he  was  expected  to  return  some 
day  during  the  following  week ;  that  his  business  in  New  York 
usually  occupies  one  week. 

The  affidavit  of  one  of  appellant's  attorneys  was  also  pre- 
sented in  the  motion,  the  substance  of  which  was,  that  appellant 
left  without  being  informed  his  case  was  likely  to  be  called  for 
trial ;  that  he  had  only  learned  of  the  absence  of  appellant  on 
the  Thursday  before ;  that  he  had  taken  no  steps  to  procure  his 
return,  as  he  did  not  suppose  the  case  would  be  reached ;  that, 
so  far  as  he  knows,  appellant  is  the  sole  witness  in  the  case,  for 
the  defense.  Other  facts  are  set  out  in  the  affidavit  which  it  is 
unnecessary  to  state. 

The  court  overruled  the  motion  for  a  continuance,  and  this 
is  relied  upon  as  error. 

The  application  for  a  continuance  was  properly  overruled. 
The  cause  was  upon  the  trial  docket,  pending  for  trial,  and  no 
preparation  whatever  was  made  by  appellant  to  have  the  cause 
in  readiness  when  it  should  be  reached. 
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Neither  the  appellant  nor  his-attorneys  seem  to  have  made  a 
particle  of  preparation  for  trial,  and  only  about  a  week  before 
the  case  was  reached  the  appellant  went  to  ]^ew  York  on  busi- 
ness, without  making  any  inquiry  of  his  attorneys  as  to  the 
probability  of  his  case  being  reached  for  trial,  or  furnishing 
them  the  names  of  witnesses  by  whom  his  defense  could  be 
established. 

The  application  for  a  continuance  failed  entirely  to  show  that 
diligence  the  law  requires  of  a  party  to  authorize  a  court  to 
grant  a  continuance.  After  the  verdict  of  the  jury  had  been 
returned  in  favor  of  appellee,  a  motion  was  made  for  a  new 
trial,  based  upon  the  affidavit  of  appellant  and  several  others. 

The  court  overruled  this  motion,  and  this  decision  of  the 
court  is  relied  upon  as  error. 

Appellant,  in  his  affidavit,  says  the  reason  he  failed  to  give 
the  names  of  his  witnesses  to  his  attorneys  and  inform  them  of 
his  defense  was,  he  was  advised  by  his  attorneys  that  there  was 
no  probability  of  his  case  being  reached  for  trial  before  the 
summer  vacation  of  the  courts ;  he  further  states  it  would  not 
have  been  reached  had  not  the  court  vaiied  from  its  uniform 
practice  of  calling  twenty  cases  per  day,  and  adopted  the  prac- 
tice of  calling  forty  per  day ;  and  when,  under  the  increased 
call,  there  became  a  remote  probability  that  the  case  would  be 
reached,  it  was  too  late,  by  reason  of  severe  illness  of  appellant, 
to  confer  with  his  counsel,  give  them  information,  and  prepare 
for  trial. 

But  it,  however,  appears  that,  seven  days  before  the  case  was 
called,  and  when  appellant  knew  the  court  was  calling  cases  at 
the  rate  of  forty  each  day,  he  was  able  to  make  the  trip  to  New 
York  and  look  after  important  business.  If  he  was  in  proper 
condition  to  do  this,  he  surely  was  able  to  give  the  facts  of  his 
case  and  the  names  of  his  witnesses  to  his  attorneys.  Had  they 
been  placed  in  the  possession  of  these  facts,  and  appellant  re- 
mained in  Chicago,  we  see  no  reason  why  the  case  on  the  part 
of  appellant  would  not  have  been  ready  for  trial ;  if  not  ready, 
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he  would  have  been  in  position  to  have  procured  a  continuance 
on  his  own  affidavit. 

Upon  appellant's  own  showing,  he  has  not  used  the  diligence 
required  to  justify  the  court  in  granting  him  a  new  trial.  It 
is  not,  therefore,  necessary  to  consider  the  point  raised,  that  the 
court  allowed  counter  affidavits. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Judgment  affirmed. 


William  Mehrle 

V. 

Pateick  Dunne  et  al. 


1.  Parties  in  chancery  —  meclianic's  lien.  A  sub-contractor,  seeking  to 
enforce  a  lien  as  against  tbe  owner  of  the  building  for  labor  or  materials 
furnished,  is  required  to  make  all  persons  who  have  done  work  or  fur- 
nished materials  for  such  building  defendants,  and  the  amount  found  due 
must  be  divided  among  the  several  claimants  in  proportion  to  their  respect- 
ive interests,  to  be  ascertained  by  the  court. 

2.  Mechanic's  lien  —  when  the  contract  is  not  completed.  On  petition 
by  a  sub-contractor  for  a  mechanic's  lien,  where  the  original  contractor  has 
failed  to  complete  his  contract,  the  owner  will  only  be  liable  for  so  much 
as  the  work  and  materials  shall  be  shown  to  be  reasonably  worth  according 
to  the  original  contract  price,  first  deducting  so  much  as  shall  have  been 
rightfully  paid  under  the  contract,  and  damages,  if  any,  sustained  by  the 
owner,  growing  out  of  the  non-fulfillment  of  the  contract,  as  the  owner  is 
entitled  to  the  benefit  of  his  contract. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  C  Rogers,  Judge,  presiding. 

This  was  a  petition  for  a  mechanic's  lien,  filed  by  Patrick 
Dunne  and  John  F.  Scanlan  against  William  Mehrle,  George 
L.  Cross,  William  B.  Champion  and  The  United  States  Mort« 
gage  Company. 
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William  Mebrle  was  the  owner  of  the  building,  and  Cross  & 
Champion  were  the  original  contractors.  It  appeared  that  there 
were  other  lien  holders  who  were  not  made  parties.  The 
material  facts  of  the  case  are  stated  in  the  opinion.  The  court 
below  decreed  in  favor  of  petitioners,  and  the  defendant  Mehrle 
alone  appealed. 

Messrs.  DeLany  &  Ferm,  for  the  appellant. 

Messrs.  Rountree  &  MgHugh,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  enforce  a  mechanic's  lien  in  favor  of 
a  sub-contractor,  under  the  act  of  1869.  Cross  and  Champion, 
by  their  contract,  of  the  date  of  August  12,  1872,  had  under- 
taken to  do  "  all  the  mason  work  and  plastering  upon  a  brick 
building"  to  be  erected  for  appellant  on  premises  owned  by 
him.  Appellees  furnished  brick  to  the  contractors  to  be  used 
in  the  construction  of  the  building.  The  testimony  shows  there 
was  due  appellees  for  materials  furnished  the  contractors,  that 
were  used  in  appellant's  building,  the  sum  of  $586.11.  ^Notice 
was  given  within  twenty  days  after  the  materials  should  have 
been  paid  for,  that  appellees  would  insist  upon  a  lien  under  the 
statute.  That  there  was  something  due  the  original  contractors 
from  appellant  at  the  date  of  the  service  of  notice  does  not 
admit  of  a  doubt,  but  it  appears  there  were  other  persons  hav- 
ing liens  entitled  to  share  pro  rata  with  themselves. 

Counsel  for  appellees  very  justly  claim  this  petition  was  not 
framed  under  the  seventh  section  of  the  act  of  1869.  It  is 
proven  by  the  most  satisfactory  evidence  the  original  contractors 
for  some  reason  failed  to  complete  the  building  according  to  their 
agreement.  By  the  terms  of  the  written  contract  it  was  to  have 
been  completed  by  the  1st  day  of  November,  1872,  but  it  was 
not  in  fact  finished  until  in  January  following.  Appellant  was 
compelled  to  employ  other  persons  to  complete  the  work  left 
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unfinished  by  the  contractors.  They  did  but  little,  if  any, 
work  after  the  first  of  November.  The  petition  therefore  can- 
not be  maintained  except  under  the  provisions  of  the  seventh 
section  of  the  statute. 

Under  the  statute,  and  by  the  plainest  principles  of  justice, 
appellant  is  entitled  to  the  benefit  of  his  contract  with  the  con- 
tractors. They  failed  to  perform  it,  and  all  the  owner  is  liable 
for  in  such  cases  is  so  much  as  the  work  and  materials  shall  be 
shown  to  be  reasonably  worth  according  to  the  original  con- 
tract price,  first  deducting  so  much  as  shall  have  been  rightfully 
paid  under  the  contract,  and  damages,  if  any,  that  may  be 
found  to  be  occasioned  the  owner  by  reason  of  the  non-fulfill- 
ment of  the  original  contract.  Any  person  seeking  to  enforce  a 
lien  in  his  favor  is  required  to  make  all  persons  who  have  done 
work,  or  furnished  materials  for  such  building,  defendants,  and 
the  amount  found  due  shall  be  divided  between  the  several 
claimants  in  proportion  to  their  respective  interests,  to  be  ascer 
tained  by  the  court. 

This,  appellees  have  not  done,  and  the  decree,  for  this  reason, 
is  erroneous.  The  decree  will  therefore  be  reversed,  and  the 
cause  remanded, with  leave  to  appellees,  if  they  choose  to  avail 
of  it,  to  amend  their  petition  and  proceed  under  the  seventh 
section  of  the  statute. 

Deou'ee  reversed. 


Bernard  A.  Stampoffski 
Marqaret  H.  p.  Hooper  et  al. 


1.  Delivery  — for  special  purpose  on  condition  of  payment.  Where  a 
party  executed  an  agreement  to  a  married  woman  for  the  conveyance  of  an 
undivided  half  of  certain  real  estate,  for  the  expressed  consideration  of 

31 — 75th  111. 
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),  and  delivered  the  same  to  her  husband,  on  his  assurance  that  he 
would  pay  the  $1500  therein  specified,  for  the  purpose  of  enabling  him  to 
raise  the  money,  and  that  if  the  money  was  not  raised  he  would  return  the 
same :  Held,  that  the  payment  was  a  condition  to  the  taking  effect  of  the 
agreement,  and  that  a  delivery  for  all  purposes  was  never  intended. 

2.  Parties  plaintiff  —  in  suit  on  vyritten  agreement.  On  an  agreement 
to  convey  real  estate  to  a  married  woman,  in  which  her  husband  is  not  named 
as  a  party,  suit  must  be  brought  in  the  name  of  the  wife  alone,  and  no  re- 
covery can  be  had  in  a  suit  thereon  brought  in  the  names  of  both  husband 
and  wife. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
"W.  W.  Heaton,  Judge,  presiding. 

This  was  an  action  of  covenant,  by  Margaret  H.  P.  Hooper 
and  Ezekiel  R.  Hooper,  her  husband,  for  the  use  of  Daniel  R. 
Brandt  against  Bernard  A.  Stampoffski.  The  opinion  of  the 
court  contains  a  substantial  statement  of  the  material  facts  of 
the  case. 

Messrs.  Lawrence,  "Westston,  Campbell  &  Lawrence,  for 
the  appellant. 

Messrs.  Brandt  &  Hoffmann,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  covenant,  in  the  Superior  Court  of  Cook  county,  on 
an  agreement,  under  seal,  between  Bernard  A.  Stampoffski  and 
Mrs.  M.  H.  P.  Hooper,  by  which  the  former  covenanted  to 
convey  to  the  latter  the  undivided  haK  of  the  "  Jefferson 
street"  property,  so  called,  in  consideration  of  the  sum  of  fif- 
teen hundred  dollars,  the  receipt  of  which  was  acknowledged 
in  the  agreement  —  the  same  to  be  her  sole  and  separate  prop- 
erty, and  for  her  separate  use,  the  conveyance  to  be  made 
upon  demand  and  reasonable  notice. 

This  agreement  was  assigned  by  Mrs.  Hooper,  her  husband 
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joining  therein,  to  Daniel  R.  Brandt,  and  the  action  is  brought 
for  his  use. 

The  defendant  pleaded,  1.  The  general  issue ;  and  2.  A  spe- 
cial plea,  that  the  agreement  was  delivered  to  Hooper  condi- 
tionally —  that  he  would  pay  to  Stampoffski  fifteen  hundred 
dollars,  averring  that  he  never  paid  the  money ;  and  3.  That 
the  agreement  was  obtained  by  fraud  and  misrepresentation. 

On  these  issues  the  parties  went  to  trial,  and  the  jury  found 
for  the  plaintiffs,  assessing  the  damages  at  seventeen  hundred 
and  twenty-five  dollars,  for  which  the  court  entered  judgment, 
having  denied  a  motion  for  a  new  trial. 

To  reverse  this  judgment  the  defendant  appeals,  and  assigns 
various  errors,  and  the  first  point  made  thereon  is,  that  the  proof 
fails  to  show  the  contract  was  ever  delivered. 

We  think  this  point  well  taken,  and  must  dispose  of  the  case. 
The  great  preponderance  of  the  evidence  is,  that  appellant 
delivered  the  contract  to  Mr.  Hooper,  on  his  assurance  he  would 
pay  the  fifteen  hundred  dollars  therein  specified ;  but  to  raise 
the  money  it  was  necessary  to  exhibit  the  contract  to  the  person 
from  whom  he  expected  to  obtain  it ;  and  this  is  the  positive 
statement  of  appellant,  corroborated  by  the  testimony  of  Mon- 
roe, appellant's  counsel  in  the  litigation  he  was  engaged,  the 
settlement  of  which,  it  is  claimed,  was  a  part  of  the  considera- 
tion of  the  agreement.  Hooper  testified  he  had  never  paid  a 
cent  in  money  for  the  contract.  Monroe  testified  that  the  ques- 
tion between  appellant  and  Hooper  was,  whether  Hooper  should 
take  the  contract  to  go  to  Price's  livery  stable,  and  he  advised 
appellant  to  go  with  him.  Objection  being  made  to  that,  Mon- 
roe then  told  appellant  that  if  he  did  not  get  the  money, 
undoubtedly  Hooper  would  bring  the  contract  back,  and  if  he 
did  not,  it  would  not  be  binding  on  appellant.  For  this  purpose 
Hooper  went  to  Sawin,  who  told  him  there  was  a  lawsuit  in 
his  contract,  and  that  he  was  told  the  fifteen  hundred  dollars  had 
not  been  paid,  which  Hooper  did  not  then  deny.  The  fact  is 
strongly  impressed  upon   us,  by  this   testimony,  that  fifteen 
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hundred  dollars  was  to  be  paid  by  Hooper  before  the  contract 
could  take  effect,  'and  that  a  delivery  for  all  purposes  was  never 
intended  by  the  parties. 

The  undivided  half  of  the  Jefferson  street  property  was 
worth,  on  a  reasonable  estimate,  about  eighteen  hundred  dollars, 
and  there  is  no  fact  in  the  case  going  to  show  that  appellant 
intended  to  make  a  present  of  it  to  Hooper,  however  indigent 
he  may  have  been,  and  in  want. 

Bearing  in  mind  that  this  was  the  estimated  value  of  the 
property,  how  could  it  have  been  paid  for  ?  Hooper  says,  by 
claims  he  held  against  appellant  for  legal  services,  the  whole 
amount  of  which  did  not  exceed  seven  hundred  and  fifty 
dollars,  five  hundred  dollars  of  which  was  claimed  by  Hooper 
for  selHng  the  "  Peoria  street "  lot  to  one  Stevens,  and  which 
appellant  most  flatly  denies,  and  there  is  no  corroborating  evi- 
dence to  sustain  Hooper.  Two  hundred  and  fifty  dollars  is  the 
extent  of  Hooper's  rightful  claim,  and  this,  appellant  disputes, 
and  the  whole  testimony  makes  it  very  questionable.  I^o  par 
ticulars  of  what  was  done  as  an  attorney  are  given.  The  domi 
nant  consideration  seems  to  be  the  adjustment  of  the  "Warren 
controversy.  To  that.  Hooper  was  himself  a  party,  and  instead 
of  preparing  the  answer  of  appellant,  he  did  but  little,  if  any 
thing,  the  case  being  attended  to  by  Monroe  &  McEannon  on 
the  part  of  appellant,  and  for  whose  services  appellant  paid 
them  three  hundred  and  fifty  dollars.  "We  look  in  vain  to  the 
record  for  any  satisfactory  proof  how  this  property,  worth  near 
eighteen  hundred  dollars,  was  paid  for,  and  for  proof  that  the 
fifteen  hundred  dollars  acknowledged  to  have  been  received 
was,  in  fact,  paid.  Certainly  it  was  not  by  legal  services  ren- 
dered. Jews  have  been  deemed  by  some  fit  subjects  for  sharp 
practice,  and  he  who  could  get  the  advantage  of  one  was 
entitled  to  credit.  Before  the  law  they  are  equal  to  any  other 
portion  of  the  community,  and  equally  entitled  to  justice.  "  Suf- 
ferance is  no  longer  the  badge  of  all  their  tribe." 
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What  we  have  said  disposes  of  the  first  two  points  and  fourth 
point  made  by  appellant. 

The  third  point  is,  that  Mr.  Hooper  was  not  a  proper  party 
to  this  suit.  The  contract  was  made  with  Mrs.  Hooper  alone, 
in  which  her  husband's  name  is  not  used,  and  the  consideration 
was  to  move  from  her,  Mrs.  Hooper  was  alone  the  party  to 
sue,  on  the  familiar  principle  that  parties  to  a  contract,  and 
those  only,  must  sue  for  a  breach.  This  case,  in  this  regard,  is 
like  the  case  of  Ha/yner  v.  Smith,  63  111.  430.  There,  the  lease 
was  executed  by  Mrs.  Smith  alone,  and  the  suit  was  brought  in 
her  name  and  her  husband's.  The  objection  was  made  in  the 
court  below  and  overruled.  This  court  held  she  alone  should 
have  sued.  The  same  was  held  in  G.  B.  <&  Q.  JR.  R.  Co.  v. 
Dickson,  67  111.  122,  the  wife  being  the  meritorious  cause  of 
action,  and  the  same  doctrine  was  held  in  C.  B.  (&  Q.  R.  R. 
Co.  V.  Dunn,  52  111.  260. 

It  was  held  error  to  join  the  husband. 

Appellant  calls  the  attention  of  the  court  to  the  fifth  in- 
struction given  for  plaintiff,  in  reference  to  Sawin's  testimony 
Without  saying  Hooper  was  under  obligation  to  deny  the  state- 
ments made  by  Sawin  to  him,  it  seems  to  us  it  would  have 
strengthened  this  case  had  he  so  done. 

As  we  are  not  of  opinion  the  plaintiffs  should  recover  in  this 
action,  we  will  avoid  criticism  or  remark  on  this  instruction. 

We  think  the  jury  found  their  verdict  against  the  great 
preponderance  of  the  evidence,  and  reverse  the  judgment,  and 
remand  the  cause  for  a  new  trial. 

Judgrnent  reversed. 
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Andrew  G.  Linblom 

V. 

Robert  Ramsey. 


1.  HiGBTWAY  —  whether  order  for  opening  is  final.  Where  the  county 
court,  in  a  county  not  under  township  organization,  after  the  report  of  the 
viewers  had  come  in,  passed  an  order  approving  of  the  report  for  laying 
out  a  road,  except  as  to  the  land  of  a  person  named,  which  was  not  to  be 
interfered  with  without  damages  were  paid :  Held,  that  the  order  was  not 
a  final  one  for  the  opening  of  the  road,  as  the  court  had  a  right  to  abandon 
the  proceedings  if  the  damages  when  assessed  were  such  as  not  to  justify 
proceeding  further,  and  the  road  being  an  entirety,  no  part  could  be  opened 
without  an  order  for  opening  the  entire  line. 

2.  Where  an  order  approving  the  report  of  commissioners  to  view  and 
locate  a  road  recited  that  the  road  passed  over  and  took  the  hedge  fence  of  a 
party  on  its  line,  and  stayed  proceedings  until  his  damages  were  assessed 
and  paid,  and,  ten  years  after,  the  road  supervisor  opened  the  road  near  such 
party's  land,  and  through  the  plaintiff's  inclosed  field,  the  court,  in  an  ac- 
tion for  damages,  refused  to  allow  the  plaintiff  to  show  that  the  other 
party's  hedge  was  in  the  line  of  the  road,  and  instructed  the  jury  that  it 
made  no  difference  whether  the  hedge  was  included  in  the  line  of  the  road 
or  not :  Held,  that  the  court  erred  in  excluding  the  evidence,  and  in  the 
instruction. 

3.  Same  — justifying  trespass  in  opening  road.  Where  a  road  supervisor 
is  sued  for  throwing  down  plaintiff's  fence  and  exposing  his  crops,  he  must 
show  legal  authority  for  doing  the  act,  and  it  is  error  to  instruct  the  jury  that 
if  they  believe  the  defendant  was  acting  within  the  scope  of  his  duty  as 
such  officer  when  he  opened  the  fence,  to  find  for  him,  as  it  is  calculated 
to  mislead  the  jury. 

4.  Same  —  opening  without  notice.  Where  the  opening  of  a  road  was,  in 
1861,  stayed  by  the  county  court  until  certain  damages  were  assessed  and 
paid,  and  no  further  action  was  taken  until  in  June,  1871,  when  the  road 
supervisor  threw  down  plaintiff's  fences  and  exposed  his  crops  :  Held,  in 
an  action  of  trespass  against  the  supervisor,  that  an  instruction  that  the 
defendant  was  not  bound  to  give  the  plaintiff  any  notice  of  his  intention  to 
proceed  and  open  the  road,  was  erroneous. 

5.  Burden  of  proof  — justification.  When  the  rights  of  private  prop- 
erty are  invaded  by  one  whose  acts  would  constitute  a  trespass,  unless  lio 


1874.]  Lestblom  v.  Ramsey.  247 

Opinion  of  the  Court, 

can  sliow  he  was  justified  by  legal  authority  to  do  the  act  he  must  be  re- 
garded as  a  trespasser.  Prima  facie  he  is  liable,  and  the  burden  is  upon 
him  to  show,  not  design  or  intention  to  perform  an  oflBcial  duty,  but  author- 
ity of  law  for  the  act  complained  of. 

6.  Evidence  —  declarations  of  agent.  It  is  a  general  rule  that  where 
the  acts  of  the  agent  will  bind  the  principal,  there  his  representations, 
declarations  and  admissions  respecting  the  subject  matter,  will  also  bind 
him,  if  made  at  the  same  time  and  constituting  a  part  of  the  res  gestae. 

7.  But  declarations  of  an  agent  made  not  in  the  presence  of  the  principal, 
and  not  while  the  agent  is  doing  any  act  in  respect  to  the  subject  matter  of 
the  agency,  will  not  bind  the  principal  or  his  privies,  and  is  not  evidence 
against  either. 

Appeal  from  the  Circuit  Court  of  Henderson  county ;  the 
Hon.  Arthur  A.  Smiih,  Judge,  presiding, 

Mr.  J.  W,  Davidson,  and  Mr,  John  J.  Glenn,  for  the  appel- 
lant. 

,   Mr,  James  Simpson,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

Appellant  sued  appellee  in  trespass  for  unlawfully  tearing 
down  a  portion  of  fence  enclosing  land  of  which  the  former 
was  in  possession  as  tenant  of  Mrs,  Dewey,  and  letting  in  cattle, 
whereby  his  crops  were  injured.  The  possession  of  plaintiff, 
and  the  trespass  by  defendant,  were  conclusively  proved,  but 
the  jury  found  the  defendant  not  guilty,  and  the  court  gave 
judgment  upon  the  verdict.     Plaintiff  appealed  to  this  court. 

The  defendant  sought  to  justify  the  trespass,  on  the  ground 
that  he  was  supervisor  of  a  road  district  in  Henderson  county, 
and  that  the  locus  in  quo  was  a  part  of  his  district  and  a  por- 
tion of  an  established  highway.  No  question  is  made  as  to 
his  being  such  supervisor,  and  to  prove  the  establishment  of  a 
public  highway  through  the  lands  in  question,  defendant  gave 
in  evidence  an  order  of  the  county  court  of  that  county  made 
in  1861,  purporting  to  make  an  alteration  in  a  certain  county 
road  leading  from  Shaw's  bridge  on  Honey  Creek,  to  the  town 
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of  Warren,  and  described  thus  :  "  Commencing  at  the  south- 
east corner  of  the  north-east  quarter  of  section  20,  township  9 
north,  range  5  west,  thence  running  80  rods  west,  thence  north 
160  rods,  thence  on  the  most  practicable  route  to  the  town  of 
Warren,"  The  order  of  the  county  court,  after  referring  to  the 
report  of  the  viewers,  adopts  the  plat  and  field  notes  of  the  sur- 
veyor accompanying  it,  "  except  the  east  line  of  William  Inger- 
son's  land,  W.  ^,  S.  E.  17,  on  which  there  is  a  hedge  standing, 
which  shaU  not  be  interfered  with  without  damages  are  paid." 

It  appeared  that  the  lands  in  plaintiff's  possession  were  in 
the  same  section  and  adjoined  those  of  Ingerson  referred  to  in 
the  order;  that  the  hedge  referred  to  was  160  rods  long;  that 
nothing  had  ever  been  done  under  the  order  until  in  the  spring 
of  1871 ;  that  Ingerson  claimed,  but  never  had  been  paid  any 
damages  ;  and,  although  the  court  admitted  evidence  on  behalf 
of  defendant,  not  of  competent  surveyors  or  of  a  satisfactory 
character,  tending  to  show  that  Ingerson's  hedge  was  outside 
the  line  of  the  proposed  road  as  surveyed  and  designated  by  the 
viewers,  yet  when  the  plaintiff  offered  to  prove  by  a  competent 
surveyor,  who  had  carefully  surveyed  the  lines  of  the  proposed 
road,  that  the  hedge  would  fall  within  such  lines,  the  court  ex- 
cluded the  evidence  and  instructed  the  jury  on  behalf  of  defend- 
ant that  in  this  case  it  made  no  difference  whether  the  Ingerson 
hedge  in  question  was  within  the  line  of  the  road  in  controversy 
or  not. 

The  county  of  Henderson  was  not  under  township  organiza- 
tion. The  fifty-seventh  section  (Gross'  Stat.  1869,  p.  673)  made 
it  the  duty  of  the  viewers  to  ascertain  when  damages  would  be 
claimed,  and  report  the  names  of  the  claimants  to  the  court  at 
the  time  of  making  the  report. 

The  road  viewers  in  this  case  reported  the  names  of  several, 
among  whom  was  Ingerson.  The  merit  of  his  claim  was 
recognized,  and  the  order  was  qualified  as  above  stated.  Under 
this  phase  of  the  case  the  order  was  not  operative,  or,  in  other 
words,  was  not  a  justification  to  the  supervisor  of  roads  to  pro- 
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ceed  and  open  the  road  until  a  compromise  of  the  damages,  or  an 
assessment  of  them,  had  been  made  and  reported  to  the  county 
court,  as  provided  in  section  68  of  the  statute.  Gross'  Stat. 
1869,  pp.  675-6.  That  section,  after  providing  for  the  mode 
of  assessment,  says :  "  Which  award  or  assessment  of  damages, 
shall,  as  well  where  the  amount  shall  be  agreed  upon  by  the 
parties,  without  applying  to  a  justice  of  the  peace,  be  laid 
before  the  county  commissioners'  court  for  consideration,  who 
shall  examine  the  matter,  and  should  they  decide  the  amount  of 
damages  is  not  unreasonable,  or  more  than  should  be  given, 
and  that  the  opening  and  improving  the  road  is  called  for  by 
the  public  interest,  a/nd  thejmances  of  the  county  will  justify  ^ 
they,  in  that  case,  will  approve  and  accept  the  award,  and  order 
the  money  to  be  paid ;  and  the  same  being  paid,  the  commis- 
sioner, superintendent  or  supervisor  shall  proceed  to  open  and 
construct  said  road." 

It  is  evident,  from  the  provisions  of  that  section,  that  the 
order  of  the  county  court,  restraining  the  opening  of  the  pro- 
posed road,  if  Ingerson's  hedge  was,  in  fact,  within  the  line  of 
it,  as  surveyed,  unless  he  was  paid  his  damages,  was  not  a  final 
order;  because,  when  his  damages  came  to  be  assessed  and 
reported  to  the  court,  the  latter  might  then  decide  that  the 
amount,  although  but  just  to  him,  was  so  large  that  neither  the 
supposed  pubKc  good  nor  the  finances  of  the  county  would 
justify  its  payment,  and  that,  for  such  reasons,  the  matter  should 
be  dropped.  .  This  being  the  case,  it  would  be  absurd  to  say  that 
the  proposed  road  could  be  opened  a  few  rods  through  plaintiff's 
land,  although  it  might  be  stopped  when  it  reached  Ingerson's, 
adjoining  it,  for  want  of  legal  authority  to  open  it  there.  The 
proposed  road  was  an  entirety  from  Shaw's  Bridge  to  the  town 
of  Warren,  and  it  was  a  mere  act  of  wantonness  to  attempt  to 
open  it  through  plaintiff's  possessions  and  crops  in  the  latter 
part  of  spring  and  early  summer  of  1871,  when  nothing  had 
been  done  for  ten  years,  and  when  there  was  no  legal  authority 
to  carry  it  farther.  By  the  terms  of  the  order  and  the  const!- 
32— 75th  III. 
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tution  of  the  State,  as  well  as  the  statute,  this  proposed  road 
could  not  be  opened  through  Ingerson's  land ;  and  as  by  the  force 
of  the  order  the  road  was  an  entirety,  and  by  force  of  the  stat- 
ute the  county  court  was  at  liberty,  and  was  required  to  make 
a  further  order  in  the  premises  before  the  road  could  be  opened, 
in  case  Ingerson's  hedge  fell  within  the  line  of  it,  as  proposed 
and  designated,  the  authority  to  open  it  through  plaintiff's  land 
was  incomplete.  In  this  view,  the  exclusion  of  the  e\ddence 
offered  to  show  that  Ingerson's  hedge  would  be  included  within 
the  line  of  it,  and  giving  the  instruction  that  it  made  no  differ- 
ence whether  it  did  or  not,  was  error. 

Error  is  assigned  upon  the  admission  in  evidence,  against  the 
objection  of  plaintiff,  the  admissions,  declarations  and  promise 
of  one  Perin,  alleged  to  have  been  made  to  the  county  judge  ui 
March,  1870,  respecting  this  road.  They  were  introduced  as 
binding  upon  Mrs.  Dewey,  under  whom  plaintiff  held  as  tenant, 
on  the  ground  that  Perin  was  the  agent  of  Mrs.  Dewey  in 
respect  to  the  lands  in  question  in  plaintiff's  occupation.  They 
were  made  in  the  absence  of  Mrs.  Dewey  and  plaintiff,  and  it 
is  not  pretended  that  Perin  was  at  the  time  doing  any  act  in 
respect  to  the  subject  matter  of  the  agency.  Besides,  Perin's 
authority  in  the  premises  was  conferred  by  power  of  attorney 
in  writing,  given  in  evidence,  and  there  is  no  claim  that  he  had 
any  other  authority.  By  the  power  of  attorney  he  was  made 
the  mere  special  agent  of  Mrs.  Dewey,  to  rent  these  lands  and 
collect  the  rents.  There  is  no  authority,  express  or  implied, 
thereby  conferred  upon  him  to  do  any  act  in  regard  to  this  road. 
It  is  a  general  rule,  that  where  the  acts  of  the  agent  will  bind 
the  principal,  there  his  representations,  declarations  and  admis- 
sions, respecting  the  subject  matter,  will  also  bind  him,  if  made 
at  the  same  time  and  constituting  a  part  of  the  res  gestae. 
Story  on  Agency,  §§  134-137 ;  1  Greenlf .  Ev.,  §  113. 

This  evidence,  not  falling  within  any  legal  rule  as  to  ad- 
missions of  agents  against  their  principals,  was  mere  hearsay, 
and  therefore  incompetent. 
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The  court  instructed  for  the  defendant  that,  if  the  jury  be- 
lieved from  the  evidence  that  Eamsey,  the  defendant,  was 
acting  within  the  scope  of  his  duty  as  supervisor  of  road  dis- 
trict No.  27,  in  said  county  of  Henderson,  at  the  time  of  his 
opening  said  fences,  for  doing  which  he  has  been  sued  in  this 
action,  they  are  bound  to  find  a  verdict  in  his  favor. 

This  instruction  was  wrong  and  calculated  to  mislead  the 
jmy.  The  ordinary  import  of  the  word  "  scope,"  as  here  used, 
is,  design ;  aim,  or  purpose ;  intention.  The  question  was  not 
whether  he  acted  with  the  aim,  pui'pose,  or  intention  of  per- 
forming his  duty,  but  whether  he  had  such  legal  authority  as 
would  justify  him  in  tearing  away  plaintiff's  fences  and  ex- 
posing his  crops  to  invasion  by  cattle.  The  possession  of 
plaintiff,  the  trespass  and  injury  to  his  crops,  were  clearly 
shown.  Upon  these,  the  elements  of  the  cause  of  action,  the 
evidence  was  undisputed.  The  law  invests  the  rights  of  pri- 
vate property  with  some  sanctity,  and  when  they  are  invaded 
by  one  whose  acts  would  constitute  a  trespass,  unless  such 
person  can  show  that  he  was  justified  by  legal  authority  to  do 
the  act,  he  must  be  regarded  as  a  trespasser.  Prima  facie  he 
is  liable,  and  the  burden  is  upon  him  to  show,  not  design  or 
intention  to  perform  an  official  duty,  but  authority  of  law  for 
the  act  complained  of. 

This  order  of  the  county  court  being  made  in  the  manner 
above  stated,  in  1861,  the  matter  was  permitted  to  remain  dor- 
mant for  the  period  of  nearly  ten  years,  when,  as  appears  by 
uncontradicted  evidence,  on  the  1st  of  May,  1871,  this  de- 
fendant proceeds  to  tear  down  plaintiff's  fence,  and  it  being 
restored,  the  same  thing  is  done  again  on  the  10th  of  June, 
same  year;  and  notwithstanding  the  form  of  the  order  and 
this  long  lapse  of  time,  the  season  of  the  year,  and  all  the  cir- 
cumstances, the  court  instructed  the  jury,  for  the  defendant, 
that  he  was  not  bound  in  law  to  give  the  plaintiff  any  notice  of 
his  intention  to  proceed  and  open  the  road.  So  that,  upon  the 
same  principle,  the  defendant  could  have  waited  until  plaintiff's 
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crops  were  just  fit  to  be  harvested,  and  then  suddenly,  without 
notice,  have  torn  down  the  fence,  and  exposed  such  crops  to 
destruction,  with  perfect  impunity.  If  the  matter  had  been 
carried  to  a  finality  in  the  comity  court,  and  immediate  notice 
given  to.  the  supervisor,  as  required  by  the  fifty-ninth  section 
of  the  statute  (Gross,  p.  673),  perhaps  no  notice  would  have 
been  necessary.  The  proceedings  themselves,  if  according  to 
law,  would  have  been  notice.  But  as  the  matter  was,  in  fact, 
as  plaintiff  oflEered  to  show,  defendant  was  not  authorized  to 
proceed  as  he  did,  even  if  he  had  given  sixty  days'  notice. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


T.  JuDsoN  Hale 

V. 

Hugh  Andrews. 


1.  Division  fences  —  right  to  recover  for,  not  assignable.  The  liability 
imposed  by  statute  upon  tbe  owners  of  adjoining  lands  to  contribute  tlieir 
just  share  toward  the  cost,  etc.,  of  a  division  fence  is  fixed  at  the  time  the 
fence  becomes  a  division  fence.  The  grantee  of  one  who  has  built  a  divis- 
ion fence  does  not  succeed  to  the  right  of  his  grantor  to  enforce  contribution 
from  the  adjoining  owner.  This  right,  being  a  mere  chose  in  action,  is  not 
the  subject  of  assignment. 

2.  Same  — power  offence  viewers  determined  by  notice.  The  notice  served, 
under  which  fence  viewers  are  selected,  is  jurisdictional,  and  they  cannot, 
without  the  express  consent  of  the  parties  interested,  act  upon  any  other  or 
different  question  than  that  expressed  in  the  notice,  and  without  notice  they 
cannot  be  selected  to  act  at  all. 

3.  When  fence  viewers  were  selected  under  a  notice  that  they  were  to  be 
selected  to  settle  a  dispute  concerning  the  proportion  of  a  division  fence  to 
be  made  by  each  of  the  parties,  they  will  have  no  power  to  assess  the 
amount  to  be  paid  by  one  of  the  parties  to  the  other  for  a  portion  of  a  fence 
already  built. 
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Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  G.  C.  LANPHERE,and  Messrs.  Hannaman  &  Willoughby, 
for  the  appellant. 

Messrs.  "Willlims,  MgKenzie  &  Calkins,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  suit  was  commenced  by  appellee  against  appellant,  be 
fore  a  justice  of  the  peace,  to  recover  the  value  of  one-half  of  a 
certain  division  fence. 

The  court  below  rendered  judgment  for  appellee  for  the 
value  of  one-half  of  the  fence,  as  assessed  by  the  fence  viewers, 
and  also  for  accruing  interest  thereon,  and  the  costs  of  the 
viewers— in  all  $84.90. 

This  judgment,  in  our  opinion,  was  erroneous,  and  cannot 
be  sustained. 

Appellee's  claim  is  based  on  the  award  of  the  fence  viewers, 
and,  inasmuch  as  their  jurisdiction  is  exceptional  and  limited, 
it  can  only  be  upheld  to  the  extent  it  aflfirmatively  appears 
they  had  jurisdiction  of  the  person  and  the  subject  matter. 

The  notice  served  by  appellee  on  appellant,  pursuant  to  which 
the  viewers  were  selected,  is  jurisdictional,  and  they  could  not, 
without  the  express  consent  of  the  parties  interested,  act  upon 
any  other  or  different  question  than  that  expressed  in  the 
notice,  and  without  notice  they  could  not  be  selected  to  act 
at  all. 

The  only  notice  served  upon  appellee,  as  shown  by  the  record, 
is  that  the  viewers  were  to  be  selected  to  settle  a  dispute  con  - 
cerning  the  proportion  of  the  division  fence  to  be  made  by 
each.  This  manifestly  was  not  sufficient  to  authorize  the  selec- 
tion of  viewers  to  assess  the  amount  to  be  paid  by  appellant  for 
a  partition  fence  already  built,  and  it  is  not  claimed  that  appel- 
lant appeared  before  the  viewers  after  they  were  selected,  and 
assented  to  any  thing  which  they  did. 
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From  the  facts,  as  we  are  enabled  to  understand  them  from 
the  record,  we  think  it  plain  that  appellee  is  in  no  event  en- 
titled to  recover  from  appellant  the  value  of  one-half  of  the 
division  fence. 

The  first  section  of  the  act  of  1857,  relating  to  division  fences, 
makes  it  the  duty  of  the  adjoining  owners  of  lands,  when  they 
do  not  wish  them  to  lie  open,  to  make  and  maintain  a  just  pro- 
portion of  the  division  fences.  The  second  section  makes  it 
the  duty  of  a  person  inclosing  his  land  upon  the  in  closure  of 
another,  to  refund  to  the  owner  of  the  adjoining  lands  a  just 
proportion  of  the  value,  at  that  time,  of  any  division  fence  that 
shall  have  been  made,  etc.  These  are  the  only  provisions  of 
the  statute  imposing  a  liability  upon  the  adjoining  owner  on 
account  of  division  fences.  From  them,  it  is  too  clear  to  admit 
of  argument,  the  liability  is  fixed  at  the  time  the  fence  becomes 
a  division  fence.  The  fence  in  question  was  not  built  by  ap- 
pellee, but  by  his  grantor,  Hitchcock,  in  1863,  some  six  years 
before  the  property  was  sold  and  conveyed  to  appellee.  It 
appears  to  have  been  a  division  fence,  if  not  at  the  time  it  was 
built,  at  all  events  within  a  short  time  afterward,  and  it  was 
certainly  such,  long  before  appellee's  rights  in  the  fence  were 
vested.  His  deed  conveyed  the  property  to  him  with  the  fences 
on  it  as  they  then  were,  subject  to  the  rights  of  others,  already 
vested ;  but  it  did  not  invest  him  with  the  personal  right  —  the 
mere  chose  in  action  —  which  his  grantor  had,  to  recover  for 
the  value  of  one-half  of  the  division  fence  which  he  had  made, 
from  the  adjoining  owner.  This  belonged  to  Hitchcock  per- 
sonally, and  was  not  the  subject  of  assignment  at  law. 

The  judgment  is  reversed. 

Judgment  reversed. 
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Edwin  Judson 

V. 

John  M.  Stephens  et  al. 


1.  Bill  of  review.  A  bill  of  review  may  be  brought  upon  error  inlaw 
appearing  upon  the  face  of  the  decree,  without  further  examination  of  mat- 
ters of  fact,  or  upon  new  matter  which  has  been  discovered  after  the  decree, 
and  could  not  fairly  have  been  used  when  the  decree  was  made. 

2.  Same  —  must  give  copy  of  the  entire  record,  except  the  evidence.  The 
object  of  a  bill  of  review  being  to  bring  before  the  court  for  inspection  the 
record  of  the  proceedings  sought  to  be  reviewed,  so  that  the  court  can,  on 
inspection,  determine  if  there  is  error  upon  the  face  of  the  decree,  the  bill 
will  be  defective,  if  it  fails  to  set  out  a  complete  copy  of  the  original  bill, 
answer  and  decree.  Such  a  bill  should  set  out  every  thing  except  the  evi- 
dence upon  which  the  decree  was  rendered. 

3.  Same  — performance  hefore  filing.  Where  a  decree  in  a  proceeding  to 
enforce  a  mechanic's  lien  decreed  the  sale  of  the  interest  of  the  landlord, 
under  a  contract  made  by  his  tenant  without  his  knowledge,  and  required 
the  tenant  to  pay  the  sum  found  due,  and  in  default  of  his  payment,  that 
the  fee  in  the  premises  be  sold,  it  was  Tield  that  the  landlord  was  not  bound 
to  pay  the  debt  in  order  to  enable  him  to  maintain  a  bill  of  review. 

4.  Mechanic's  lien  — for  work  done  for  tenant.  Where  a  tenant  con- 
tracts for  the  erection  of  a  building,  etc.,  without  the  knowledge  and 
approval  of  the  landlord,  this  will  not  give  the  workman  any  lien  upon  the 
title  of  the  landlord.  The  interest  of  the  tenant  alone  should  be  decreed  to 
be  sold,  and  it  is  error  to  order  the  sale  of  the  landlord's  title. 

5.  Where  a  petition  for  a  mechanic's  lien  shows  that  the  person  for  whom 
the  work  and  labor  were  performed  was  only  a  tenant,  the  landlord,  though 
made  a  party  and  served,  cannot  place  his  rights  and  interest  in  any  better 
position  by  answering.  In  such  a  case  a  decree  directing  a  sale  of  the  fee 
is  not  authorized  by  the  petition. 

6.  Chancery  practice  —  defects  in  bill,  Juno  reached.  The  correct  prac- 
tice to  reach  defects  in  a  bill  in  chancery  is  to  demur.  When  it  is  sought 
to  give  a  motion  to  dismiss  the  effect  of  a  demurrer,  it  should  bring  to  the 
attention  of  the  court  the  defects  relied  on,  and  the  party  will  not,  on  appeal, 
be  allowed  to  urge  other  and  different  causes. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 
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Messrs.  ELDKroGE  &  Touktellotte,  for  the  appellant. 

Mr.  JosiAH  H.  BissELL,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Cook  circuit  court,  brought 
by  Edwin  Judson  against  John  M.  Stephens,  Richard  Duval 
and  Wm.  Duval,  to  review  a  decree  obtained  by  them  against 
complainant  and  others  in  a  proceeding  to  enforce  a  mechanic's 
lien. 

The  appellees  filed  a  motion  in  writing  to  strike  the  bill  from 
the  files,  and  based  the  motion  on  the  following  reasons : 

First.  That  the  said  bill  is  improperly  filed,  the  remedy  of 
the  complainant  herein  being  by  appeal  or  writ  of  error,  and 
not  by  bill  of  review. 

Second.  That  it  appears,  on  the  face  thereof,  that  the  com- 
plainant herein  has  had  an  opportunity  to  assert  his  rights  and 
make  his  defense  in  the  case  to  review  which  this  bill  is  brought, 
and  has  neglected  there  to  assert  the  same. 

Third.  That  it  does  not  appear  that  the  said  complainant 
herein  has  performed  the  decree  to  review  which  this  bill  is 
filed. 

The  court  allowed  the  motion,  and  the  bill  was  stricken  from 
the  files  at  the  costs  of  complainant. 

To  reverse  this  judgment  appellant  has  prosecuted  an  appeal 
to  this  court. 

"We  understand  -the  rule  to  be,  that  a  bill  of  review  may  be 
brought  upon  two  grounds :  first,  upon  error  in  law  appearing 
upon  the  face  of  the  decree,  without  further  examination  of 
matters  of  fact ;  or,  second,  upon  new  matter  which  has  been 
discovered  after  the  decree,  and  could  not  possibly  have  been 
used  when  the  decree  was  made.  Darnell's  Ch.  Pr.  1576; 
Story's  Eq.  PI.  404 ;  Griggs  v.  Gear,  3  Gilm.  3. 

This  bill  was  filed  upon  error  alleged  to  be  apparent  on  the 
face  of  the  decree. 
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It  is  averred  that,  on  the  11th  day  of  September,  1872,  appel- 
lees filed  a  bill  in  the  circuit  court  of  Cook  county  against 
Frederick  A.  Werchelman,  appellant  and  others,  in  wliich  it  was 
alleged  appellees  entered  into  a  contract  with  Werchelman  to 
erect  a  building  upon  certain  premises,  upon  which  he  had  a 
leasehold  interest ;  which  premises  he  held  under  a  lease  from 
Leopold,  Koch  &  Co.,  dated  March,  1872,  and  running  five 
years. 

That  under  the  contract  appellees  performed  the  work  agreed 
upon,  and  at  the  time  of  the  commencement  of  the  suit  there 
was  due  them  $1,086,  with  interest ;  the  bill  prays  that  appellees 
may  have  a  valid  and  prior  lien  upon  the  premises  and  the 
interest  of  "Werchelman  and  his  assigns,  and  that  the  premises 
may  be  sold  to  pay  the  amount  of  their  debt. 

It  is  further  alleged  in  the  bill  that  a  default  was  taken  as  to 
all  the  defendants  in  the  suit  to  enforce  the  lien,  and  that  in 
November,  1873,  a  decree  was  rendered,  which,  after  finding 
tliat  the  work  was  done  under  a  contract  with  Werchelman,  it 
was  by  the  decree  ordered  that  appellees  have  a  valid  and  first 
lien  upon  the  premises,  and  that  they  be  sold,  and  all  and  singu- 
lar the  right,  title  and  interest  of  Werchelman,  appellant  and 
others,  who  were  defendants  therein,  be  sold  at  public  auction. 

In  McCarty  v.  Carter,  49  111.  53,  it  was  held  that  a  tenant 
for  life  or  years  could  not  by  contract  create  a  lien  upon  the 
fee ;  that  he  might  by  contract  create  a  lien  to  the  extent  of 
his  right  and  interest  in  the  premises,  but  no  further. 

It  was  expressly  stated  in  the  petition  filed  by  appellees,  as  is 
averred  in  the  bill,  that  Werchelman  held  the  premises  as  a  sub- 
tenant under  a  lease,  and  there  is  no  averment  that  the  work 
was  done  with  the  knowledge  or  by  the  consent  of  appellant, 
the  owner  of  the  fee. 

Under  such  circumstances  it  is  apparent  that  Werchelman 
could  make  no  contract  with  appellees  which  would  give  them 
a  lien  upon  the  fee  of  the  premises  for  work  performed  or 
materials  furnished  thereon. 
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The  court  in  wliicli  the  decree  was  entered  had  an  undoubted 
right  to  order  whatever  interest  Werchehnan  had  in  the  premises 
to  be  sold,  but  tlie  court  had  no  power  whatever  to  decree  that 
the  fee  of  the  premises  should  be  sold  to  discharge  the  lien  of 
appellees. 

It  is,  however,  urged  by  appellees  that,  appellant  having  been 
served  with  process,  it  was  his  duty  to  have  appeared  and  set 
up  his  interest  by  way  of  answer  in  the  suit  to  enforce  the  lien ; 
and  as  he  failed  to  do  this  he  cannot  now  be  heard  to  complain. 

An  appearance  by  appellant  as  owner  of  the  fee,  and  answer, 
could  not  have  placed  his  interest  and  rights  in  any  better  con- 
dition to  be  protected  than  they  were  placed  by  the  averments 
of  appellees'  petition. 

The  difficulty  with  the  record  in  the  proceedings  to  enforce 
the  lien  is,  the  decree  directing  a  sale  of  the  fee  was  not  author- 
ized by  the  allegations  in  the  petition,  which  clearly  showed  that 
Werchelman  had  no  interest  except  that  of  a  tenant. 

It  is,  however,  urged  by  appellees  that  the  bill  cannot  be  main- 
tained, because  appellant  has  neither  performed  nor  offered  to 
perform  the  decree. 

The  general  rule  is,  a  decree  must  be  obeyed  before  a  bill  of 
review  can  be  brought.  To  this  general  rule  there  are,  however, 
exceptions.  It  is  said  by  Story,  in  his  work  on  Equity  Plead- 
ing, §  406,  if  any  act  be  decreed  to  be  done  which  extinguishes 
the  parties'  right  at  common  law,  as,  making  assurances  or  re- 
lease, acknowledging  satisfaction,  canceling  of  bonds  or  evi- 
dences, and  the  Hke,  it  is  declared  that  those  parts  of  the  decree 
are  to  be  spared  until  the  bill  of  review  be  determined. 

In  this  case,  appellant  is  not  decreed  to  pay  any  money,  or  do 
or  perform  any  act ;  his  land  is  ordered  sold  to  pay  the  debt 
of  another.  It  would  neither  be  reasonable  nor  just  to  require 
him  to  pay  the  amount  of  the  decree,  a  debt  which  he  never 
contracted,  to  which  he  is  an  utter  stranger,  and  under  no  legal 
obligation  to  pay,  before  he  should  be  permitted  to  assert  his 
rights  in  a  court  of  equity. 
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The  reason  and  spirit  of  the  rule  would  only  require  the 
party  to  perform  so  much  of  the  decree  as,  by  its  terms,  he  was 
ordered  to  perform  at  the  time  of  filing  the  bill ;  and  in  this  case, 
as  appellant  was  not  decreed  to  pay  the  debt,  or  required  by  the 
terms  of  the  decree  to  obey  any  of  its  provisions  whatever,  an 
offer  of  performance  on  his  part  was  not  necessary. 

Appellees,  in  their  brief  here,  also  urged  that  the  bill  was 
properly  dismissed  because  it  failed  to  set  out  the  entire  decree. 

The  object  of  a  bill  of  review  is  to  bring  before  the  court  for 
inspection  the  record  of  the  proceedings  of  the  suit  in  which 
it  is  alleged  error  appears ;  upon  an  inspection  of  that  record 
the  court  determines  whether  error  is  apparent  upon  the  face 
of  the  decree. 

A  bill  which  fails  to  set  out  a  complete  copy  of  the  bill,  answer 
and  decree  to  be  reviewed  is  clearly  defective.  A  party  called 
upon  to  defend  a  decree  should  not  be  required  to  interpose  a 
defense  until  his  adversary  has  incorporated  in  his  bill  a  com- 
plete copy  of  those  documents. 

A  court  should  not  be  required  to  act  upon  fragments  of  a 
bill,  answer  and  decree.  To  act  understandingly,  every  thing 
pertaining  to  the  record  should  be  brought  before  the  court, 
except  the  evidence  upon  which  the  decree  is  rendered. 

This  doctrine  was  settled  by  this  court  as  early  as  the  case 
of  Turner  v.  Berry,  3  Gilm.  543,  and  re-affirmed  in  the  case  of 
Gardner  v.  Emerson,  40  111.  296. 

But  while  the  bill  in  this  case  is  insufficient  and  defective  in 
failing  to  bring  before  the  court  a  complete  copy  of  the  bill  and 
decree  sought  to  be  reviewed,  appellees  are  in  no  position  to 
take  advantage  of  the  defect. 

The  correct  practice  to  reach  a  defect  in  a  bill  in  chancery  is 
to  demur.     This  was  not  done. 

Appellees,  instead  of  demurring  to  the  bill,  as  they  should 
have  done,  entered  a  motion  to  dismiss.  A  motion  of  this  char- 
acter has  sometimes  been  treated  to  operate  in  chancery  prac- 
tice as  a  demurrer,  but  to  have  that  effect  the  motion  should 
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bring  to  tlie  attention  of  the  court  the  defect  in  the  bill.  The 
motion,  however,  made  by  appellees,  was  not  based  upon  this 
defect  in  the  bill. 

Several  causes  for  dismissal  were  specified,  but  the  fact  that 
the  bill  did  not  set  out  a  complete  record  was  not  one  of  them. 
The  objection  made  to  the  bill  for  the  first  time  in  this  court 
comes  too  late.  The  decree  of  the  circuit  court  dismissing  the 
bill  will  be  reversed,  and  the  cause  remanded,  with  directions 
to  the  circuit  court  to  proceed  with  the  cause  according  to  this 
opinion.     Appellant  will  have  leave  to  amend  his  bill. 

Decree  reversed. 


Theodore  Meeker  et  al. 

V. 

Elizabeth  Meeker. 


1.  Testamentaey  capacity  —  rule  for  determining.  It  is  a  rule  of  law 
that  a  person  who  is  capable  of  transacting  ordinary  business  is  also  capable 
of  making  a  valid  will.  The  rule  is  the  same  in  the  case  of  a  sale  of  prop- 
erty, and  its  disposition  by  will ;  and  the  usual  test  is,  that  the  party  be 
capable  of  acting  rationally  in  the  ordinary  affairs  of  life.  The  derange- 
ment or  imbecility  to  incapacitate  a  person  from  making  a  valid  will  must 
be  of  that  character  which  renders  him  incapable  of  understanding  the 
effect  and  consequences  of  his  acts.  It  need  not  be  that  total  obliteration 
of  the  mental  faculties  which  prevents  a  party  from  reasoning  correctly 
on  all  subjects,  nor  yet  at  all  times,  the  want  of  power,  upon  correct  prem- 
ises, to  arrive  at  correct  conclusions ;  but  it  is  that  want  of  capacity  which 
prevents  a  person  from  reasoning  correctly  and  from  understanding  the 
relation  of  cause  and  effect  in  ordinary  business  affairs. 

2.  Same  —  evidence  whether  disease  was  inherited.  Where  it  was  shown 
that  a  testator  had  three  strokes  of  paralysis,  one  before  the  making  of  his 
will,  from  the  effects  of  which  he  partially  recovered,  and  the  second 
shortly  after  making  the  will,  and  that  the  last  resulted  in  his  death,  it  was 


1874.]  Meeker  et  al.  v.  Meekek.  261 

Syllabus.     Statement  of  the  case. 

held,  on  a  contest  of  the  will,  that  there  was  no  error  in  excluding  proof 
that  the  same  disease  had  affected  the  testator's  ancestors  and  blood  rela- 
tives, as  that  could  not  show  the  effect  of  the  malady  on  the  mind. 

3.  Same  —  gwing  a  daughter  small  portion,  as  bearing  on  the  question. 
The  fact  that  a  testator  by  his  will  gave  a  daughter  a  comparatively  small 
portion  of  his  estate,  the  proof  showing  that  there  had  been  an  estrange- 
ment between  them,  cannot  be  considered  aa  of  any  weight  upon  the 
question  of  his  capacity  to  dispose  of  his  property,  or  of  undue  influence 
having  been  used.  In  such  cases  it  will  be  presumed  that  the  testator  has 
acted  correctly,  and  had  cause  for  making  such  disposition  of  his  property, 
until  the  presumption  is  satisfactorily  rebutted. 

4.  Will  — presumption  of  undue  influence.  The  fact  of  the  dependence 
of  the  testator  upon  his  wife,  caused  by  his  enfeebled  physical  condition, 
and  her  kindness  to  him,  would  naturally  lead  to  the  belief  that  she  would 
possess  great  influence  over  him  ;  but  that,  in  connection  with  an  unequal 
disposition  of  his  property,  will  not  be  sufficient  to  overcome  the  pre- 
sumption in  favor  of  the  finding  of  the  jury  that  her  influence  was  not 
improperly  used. 

5.  Chancery  practice  —  effect  of  a  verdict.  In  this  State  the  practice 
in  respect  to  a  verdict  upon  a  feigned  issue  is,  that  the  court  may  act  on  it 
or  reject  the  finding,  accordingly  as  it  is  satisfied  or  not  with  it.  If  the 
court  believes  it  clearly  wrong,  it  is  its  duty  to  disregard  it,  and  have  the 
issue  retried,  or  find  the  issue  itself.  This  rule  does  not  apply  to  verdicts 
on  issues  required  by  statute  to  be  submitted  to  a  jury. 

6.  New  trial  —  verdict  in  chancery  case.  Where,  by  statute,  an  issue 
in  a  chancery  suit  is  required  to  be  submitted  to  a  jury,  the  court  will  be 
governed  by  the  same  rules  in  granting  a  new  trial,  as  at  law,  and  the  same 
presumptions  will  prevail  as  in  favor  of  a  verdict  in  an  ordinary  suit 
at  law. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
S.  M.  MooEE,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Theodore  and  Elizabeth 
Bond  against  Elizabeth  Meeker,  to  contest  the  validity  of  the 
last  will  and  testament  of  Joseph  Meeker,  deceased,  and  also  a 
codicil  thereto.  The  material  facts  of  the  case  appear  in  the 
opinion. 

Messrs.  Swett  &  Barry,  for  the  appellants 
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Messrs.  Hekvey,  Anthony  &  Galt,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Appellants  filed  their  bill  in  the  Superior  Court  of  Cook 
county,  against  appellee,  to  set  aside  the  will  of  Joseph  Meeker, 
deceased,  which  was  executed  on  the  13th  day  of  May,  1871, 
and  the  codicil  thereto  attached,  bearing  date  the  27th  day  of 
November  of  the  same  year.  The  grounds  upon  which  it  is 
sought  to  impeach  the  will  are,  first,  the  want  of  capacity  in 
testator,  when  he  executed  these  instruments,  to  make  a  testa- 
mentary disposition  of  his  property ;  and  on  the  further  ground 
that  appellee  had,  by  undue  influence  over  testator,  procured 
these  instruments  to  be  made,  which,  it  is  claimed,  were  made 
contrary  to  his  intention  and  desire,  by  reason  of  such  undue 
influence. 

Testator,  at  the  time  of  his  death,  was  about  sixty-five  years 
of  age.  Appellee  was  his  third  wife,  and  appellants  were  his 
children  by  his  first,  he  having  none  by  the  two  latter.  He 
was  married  to  appellant  in  April,  1865,  and  he  died  in  Janu- 
ary, 1872.  About  ten  years  before  his  death  he  had  a  paralytic 
stroke,  from  which  he  seemed  to  recover.  He  continued  to 
attend  to  his  business  as  usual.  Again,  in  the  summer  of  1871, 
he  had  another  stroke  —  the  precise  date  is  disputed  —  and  he 
had  a  third  in  the  following  January,  from  which  he  died  in 
about  three  days  afterward. 

A  trial  was  had  under  the  statute,  and  the  jury  found  that 
when  the  vrill  was  made,  testator  had  suflScient  capacity  to  make 
it,  but  did  not  have  the  necessary  capacity  to  make  the  codicil. 
They  therefore  found  in  favor  of  the  will  and  against  the  cod- 
icil. A  motion  for  a  new  trial  was  entered,  but  was  overruled 
by  the  court,  and  a  decree  rendered  on  tlie  verdict,  establishing 
the  will  and  setting  aside  the  codicil.  And  from  that  decree 
complainants  appeal  to  this  court  and  assign  various  errors. 

It  is  urged  tliat  the  finding  of  the  jmy  is  against  the  evi- 
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deuce,  and  that  the  court  below  should  for  that  reason  have 
granted  a  new  trial. 

There  were  between  forty  and  fifty  witnesses  examined  on 
each  side,  and  some  four  or  five  more,  for  appellants  than  for 
appellee.  The  witnesses  were  well  acquainted  with  the  de- 
ceased, and  many  of  them  had  known  him  many  years,  as  he 
was  one  of  the  old  citizens  of  Chicago.  As  is  usually  the  case, 
there  was  much  diversity  of  opinion  and  conflict  in  the  evi- 
dence. Most  of  appellee's  witnesses  regarded  him  up  till  about 
the  time  of  his  death,  and  until  after  the  will  was  made,  as  of 
sound  and  disposing  mind.  On  the  contrary,  appellants'  wit- 
nesses generally  regarded  him  of  unsound  mind  prior  to  and  at 
the  time  the  will  was  executed.  The  witnesses  seem,  generally, 
on  both  sides,  to  have  been  intelligent  and  fair,  and  the  dif- 
ference of  opinion  seems  to  have  been  honest,  and  were  influ- 
enced by  a  contrariety  of  judgment,  and  not  by  prejudice  or 
undue  motives,  with  perhaps  a  few  exceptions. 

This  want  of  agreement  among  the  great  mass  of  men  as  to 
what  constitutes  insanity,  or  imbecility,  has  always  existed,  and 
perhaps  will  continue  indefinitely.  Even  among  the  educated, 
and  those  who  have  devoted  a  lifetime  to  the  study  of  the  dis- 
ease of  insanity  and  the  impairment  and  decay  of  the  human 
intellectual  faculties,  with  their  causes,  symptoms,  prevention 
and  cure,  there  is  a  want  of  harmony  of  views.  Various  theo- 
ries are  advanced  and  rules  promulgated,  but,  owing  to  the 
impossibility  of  knowing  what  constitutes  mind  and  in  what 
manner  it  acts,  it  may,  and  probably  will,  be  in  the  dis- 
tant future,  if  ever,  before  any  reliable  knowledge  on  the  sub- 
ject in  all  of  its  parts  can  be  attained.  Within  the  last  half 
century  the  question  has  attracted  the  attention  of  men  of 
great  ability,  research,  and  observation,  and  considerable  prog- 
ress has  been  made ;  but  as  yet  it  can  hardly  be  regarded  as 
having  been  reduced  to  a  science. 

Various  theories  are  propounded  —  some  practical)le  and 
some  impracticable.      This  test  has  been  adopted  by  some : 
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that  sanity  must  be  regarded  as  a  straight  line,  and  all  devia- 
tions from  it  prove  insanity,  in  the  degree  and  to  the  extent  of 
departure.  That  the  incapacity  to  reason  logically,  both  de- 
ductively and  inductively,  is  evidence  of  insanity,  or  at  least  a 
want  of  mental  capacity.  Whilst  this  may  be  true  philosophi- 
cally, yet  it  could  never  be  adopted  and  applied  to  every  day 
affairs  among  men.  We  find  large  numbers  of  persons  whose 
minds  do  not  run  in  straight  lines,  and  who  neither  reason  log- 
ically, deductively  or  inductively,  on  all  or  even  a  majority  of 
subjects,  and  vet  they  are  found  to  be  able,  capable  and  effici- 
ent business  men  in  the  various  pursuits  of  life.  To  adopt  the 
rule  as  stated,  it  is  believed  that  but  few  would  be  found  to  be 
sane,  or  to  have  mental  capacity  according  to  that  standard. 

The  business  of  the  world  must  go  on,  and  some  practical 
test  must  be  adopted  by  which  it  can  be  determined  whether 
men  are  to  be  held  responsible  for  their  acts,  and  whether  their 
contracts  shall  be  enforced.  And  whether  precisely  accurate 
according  to  the  laws  of  mind  or  not,  public  necessity  requires 
the  adoption  of  a  rule  that  best  subserves  the  interests  and 
well-being  of  society.  To  adopt  the  rule  just  stated  would  be 
to  hold  that  few,  if  any,  could  be  convicted  criminally,  or  be 
bound  by  their  contracts,  held  to  discharge  their  various  duties 
to  their  country,  to  society,  to  their  families,  or  even  them- 
selves. Until  human  nature  shall  advance  to  a  greatly  more 
elevated  plane  intellectually,  such  a  rule  could  not  be  fully 
adopted,  and  acted  upon  and  enforced,  without  interminable  con- 
fusion, amounting  to  anarchy.  It  is  believed  that  but  few  of 
those  who  have  devoted  themselves  to  the  observation  and 
study  of  the  human  mind,  in  both  its  normal  and  abnormal  con- 
ditions, are  inclined  to  propound  such  a  rule.  It  is,  in  fact, 
believed  by  many  that  no  fixed  rule  can  be  adopted  embracing 
all  cases,  owing  to  the  great  difference  in  the  physical  and 
intellectual  organization  of  individuals.  Temperament,  nervous 
force,  and  physical  organizations  differ  in  infinite  degrees  and 
variations,  and  these  are  all  supposed  to  have  either  a  direct  or 
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remote  influence  on  the  intellectual  powers.  If  so,  general 
rules  must  necessarily  be  limited  in  their  application,  and  the 
exceptions,  to  some  of  them  at  least,  will  be  numerous  and  vari- 
ous in  their  character. 

The  object  in  organizing  government  is  the  protection  of 
the  people  from  external  and  internal  injury,  oppression  and 
wrong.  The  political  powers  of  modern  governments  are  vari- 
ously distributed,  but  the  governed  are  left  free  to  acquire,  dis- 
pose of,  and  enjoy  property,  accumulate  wealth,  and  enjoy  its 
advantages,  where  the  frame  of  the  government  is  beneficent, 
and  the  laws  are  wisely  and  energetically  enforced.  And  all 
things  which  impede  or  obstruct  the  governed  in  tlie  pursuit 
and  enjoyment  of  these  ends  are  pernicious  to  the  body  politic. 
To  adopt  a  high  and  impracticable  standard  by  which  to 
test  intellectual  capacity  to  contract  with  others,  and  to  use  and 
dispose  of  property,  would  operate  injuriously  on  communities, 
and  retard  commerce,  trade,  and  in  fact  the  entire  business  in- 
terests of  the  community.  Hence  the  government  must  adopt 
that  rule  which  will  best  advance  the  interests  of  society,  and 
protect  the  weak  and  intellectually  feeble.  The  rule,  to  operate 
beneficially  to  the  whole  people,  must  give  large  freedom  for 
action,  and  exclude  but  the  few. 

It  is  upon  this  principle  that  all  governments  fix  the  periods 
at  which  the  governed  are  made  responsible  for  their  acts 
toward  their  fellow  men,  and  are  bound  by  their  agreements. 
Hence  they  are  declared  of  age  at  one  period  to  be  punished 
for  crime,  at  another  to  contract  marriage,  and  at  another  to 
become  liable  to  serve  the  government  in  repelling  foreign  in- 
vasion, and  the  suppression  of  internal  strife  and  resistance  to 
the  laws,  and  still  another  and  later  period,  where  they  are 
declared  to  be  capable  of  entering  into  business,  and  of  con- 
tracting in  reference  to  all  lawful  subjects.  These  rules  are  not 
thus  fixed  because  it  is  supposed  no  one  will  be  found  before 
the  period  indicated  capable  of  understanding  and  performing 
the  duty,  or  exerciting  the  right,  or  that  none  will  be  incapable 
34— 75th  III. 
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when  the  period  arrives.  But  these  periods  have  been  fixed 
because  observation  teaches  that  at  these  various  periods  all  but 
the  few  are  capable  of  performing  the  acts  and  discharging  the 
duties  imposed. 

The  law  has,  therefore,  adopted  the  rule  that,  where  persons 
have  arrived  at  full  age,  the  presumption  must  be  indulged  that 
they  have  the  requisite  capacity  to  enter  into  and  bind  them- 
selves by  all  lawful  engagements,  and,  among  others,  may  dis- 
pose of  their  property  by  testament.  And  to  avoid  their  acts 
the  presumption  must  be  rebutted  by  showing  a  want  of  suflS- 
cient  intellectual  capacity  to  make  the  agreement,  or  the  dispo- 
sition of  their  property  by  will.  Like  all  other  matters  relating 
to  the  human  mind,  it  is  difficult  to  fix  any  precise,  undeviating 
rule  by  which  it  can  be  determined  when  a  person  has  mind  and 
memory.  Insanity,  dementia  and  imbecility  assume  such  a  great 
variety  of  manifestations,  that  no  precise  rule  for  the  ascertain- 
ment of  the  extent  of  the  malady  can  be  propounded.  But  it 
is  a  question  of  fact  that  must  be  found  by  a  jury. 

It  is  a  rule  of  law,  that  a  person  who  is  capable  of  transacting 
ordinary  business  is  also  capg^ble  of  making  a  valid  will.  It  is 
not  requu'ed  that  he  shall  possess  a  liiglier  capacity  for  that  than 
for  the  transaction  of  the  ordinary  afi:airs  of  business.  A  man 
capable  of  buying  and  selling  property,  settling  accoimts,  col- 
lecting and  paying  out  money,  or  borrowing  or  loaning  money, 
must  usually  be  regarded  as  capable  of  making  a  valid  disposi- 
tion of  his  property  by  will.  The  rule  is  the  same  in  the  case 
of  a  sale  of  property,  and  its  disposition  by  will.  And  the 
usual  test  is,  that  the  party  be  capable  of  acting  rationally  in  the 
ordinary  affairs  of  life.  The  derangement  or  imbecility,  to 
incapacitate  the  person  from  making  a  valid  will,  must  be  of  that 
character  which  renders  him  incapable  of  understanding  the 
effect  and  consequences  of  his  acts.  It  need  not  be  that 
total  derangement  or  obliteration  of  the  mental  faculties  which 
prevents  the  party  from  reasoning  correctly  on  all  subjects, 
aor  yet,  at  all  times,  the  power,  upon  correct  premises,  to  arrive 
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at  correct  conclusions ;  but  it  is  that  want  of  capacity  which  pre- 
vents a  person  from  reasoning  correctly,  and  from  understand- 
ing the  relation  of  cause  and  effect  in  ordinary  business  affaii-s. 
Lilly  V.  Waggoner,  27  111.  395 ;  Myatt  v.  Walker,  44  ib.  485. 
And  it  is  a  question  for  the  determination  of  the  jury  whether 
the  party  was  possessed  of  a  disposing  mind. 

This  is  a  statutory  proceeding.  The  seventh  section  of  the 
statute  of  wills  provides  that :  "  If  any  person  interested  shall, 
within  three  years  after  the  probate  of  any  such  will,  testament 
or  codicil  in  the  county  court  aforesaid,  appear,  and  by  his  or 
her  bill  in  chancery  contest  the  validity  of  the  same,  an  issue 
at  law  shall  be  made  up,  whether  the  writing  produced  be  the 
will  of  the  testator  or  testatrix  or  not,  which  shall  be  tried  by  a 
jury  in  the  circuit  court  of  the  county  wherein  such  will,  testa- 
ment or  codicil  shall  have  been  proven  and  recorded  as  afore- 
said, according  to  the  practice  in  courts  of  chancery  in  similar 
cases."  This  section  peremptorily  requires  that  an  issue  at  law 
shall  be  formed,  whether  or  not  it  is  the  will  of  the  testator ; 
and  it  requires  the  issue  to  be  tried  by  a  jury.  By  the  rules 
of  chancery  practice  the  chancellor  had  the  right  to  try  and 
determine  all  questions,  both  of  law  and  fact,  which  arise  upon 
any  subject  over  which  it  has  complete  jurisdiction.  The  trial 
of  a  feigned  issue  forms  no  necessary  appendage  tq  the  proceed- 
ings of  a  court  of  equity  ;  but,  with  two  or  three  exceptions,  it 
is  entirely  a  matter  of  discretion  in  the  court,  which  it  will  not 
exercise  without  due  deliberation.  Daniell's  Ch.  Pr.,  vol.  2,  p. 
730.  And  one  of  the  exceptions  there  named  is  in  cases  of  an 
heir  at  law,  who  is  entitled  to  it  as  a  matter  of  right. 

In  this  State  the  practice  has  been  for  the  chancellor,  in  all 
cases  where  there  has  been  a  trial  of  a  feigned  issue,  to  act 
upon  it,  or  reject  it  and  have  it  retried,  as  he  might  be  satisfied 
or  not  with  the  verdict.  Where  he  believes  the  finding:  is 
clearly  wrong,  it  is  his  duty  to  disregard  it,  and  to  have  the 
issue  retried,  or  proceed  with  the  trial  of  the  cause  and  find  the 
issue  himself.     This,  of  course,  applies  to  cases  where  it  is  dis- 
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cretionary  with  the  com:t  to  have  an  issue  of  fact  formed,  and 
not  where  the  statute  has  declared  that  an  issue  shall  be  formed, 
and  tried  by  a  jury.  Under  such  a  statutory  provision  the 
issue  must  be  found  by  a  jury ;  but  where  the  finding  is  mani- 
festly wrong,  the  court  should  set  it  aside  and  award  a  retrial  of 
the  issue.  On  a  motion  for  a  retrial  of  such  an  issue  the  court 
should  be  governed  by  the  same  rules  that  obtain  in  granting 
new  trials  at  law  because  the  verdict  is  not  supported  by  the 
evidence.     Gibbs  v.  Hooper,  2  My.  &  Keen,  353. 

In  this  class  of  cases  the  statute  has  prescribed  the  practice, 
and  the  court  cannot  find  the  issue ;  but,  as  in  a  trial  at  law,  if 
the  finding  is  clearly  wrong,  it  is  his  duty,  for  the  same  reasons 
and  on  the  same  groimds,  to  grant  a  new  trial.  The  English 
practice  was  more  Kberal  in  granting  new  trials  than  the  com-ts 
of  this  country,  for  the  reason  that  the  issue  was  usually  tried 
by  another  court,  and  was  not  seen  or  heard  by  the  chancellor ; 
but  when  the  trial  was  before  him,  it  is  believed  that  a  retrial 
was  only  granted  as  it  would  be  in  an  ordinary  trial  at  law. 
Under  our  practice  the  judge  who  is  chancellor  presides  in 
trying  the  issue,  and  in  hearing  the  cause  should  always  set 
aside  the  verdict  on  the  same  grounds  and  for  the  same  reasons 
that  a  new  trial  is  granted  at  law.  And  the  motions  in  both 
classes  of  cases  should  be  heard  and  disposed  of  precisely  alike, 
and  the  same  presumptions  should  be  indulged  in  both  classes 
of  cases.  No  reason  is  perceived  why  they  should  not,  and  all 
the  reasons  which  occur  to  us  favor  the  same  presumptions. 
And  such  was,  no  doubt,  the  intention  of  the  statute.  This 
being  true,  the  verdict  in  this  case  will  be  considered  like  any 
other  trial  at  law ;  and  a  careful  examination  of  the  evidence 
shows  that  it  is  quite  conflicting.  A  large  number  of  witnesses 
give  it  as  their  opinion  that  the  testator's  mind  was  impaired, 
and  a  number  of  them  regarded  him  as  incapable  of  transacting 
business.  Of  these  a  large  number  were  well  acquainted  with 
him.  On  the  other  hand,  almost  an  equal  number,  and  fully 
as  intimately  acquainted  with  him,  give  it  as  their  opinion, 
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from  seeing  and  conversing  with  him,  that  he  was  mentally 
entirely  competent  to  transact  business.  With  some  of  them 
he  dealt,  and  with  others  he  transacted  other  business.  He 
superintended  the  building  of  a  barn,  collected  rents,  borrowed 
a  large  sum  of  money,  and  no  one  seems  then  to  have  suspected 
that  he  was  mentally  incapacitated  from  transacting  his  business. 
Had  the  person  who  loaned  him  the  $10,000  for  a  moment 
suspected  that  he  was  not  of  sound  mind,  he  would  most 
assuredly  have  not  made  the  loan.  On  the  facts  appearing  in 
evidence  we  are  clearly  of  the  opinion  that  the  evidence  war- 
ranted the  verdict  and  preponderates  in  its  favor ;  and  the 
court  did  not  err  in  refusing  to  set  it  aside. 

There  are  but  few  circumstances  proved  which  tend  to  show 
that  Mrs.  Meeker  used  any  undue  influence  over  testator.  In 
his  enfeebled  physical  condition  she  manifestly  had,  to  a  large 
extent,  control  of  his  person,  as  it  was  only  by  her  assistance 
that  he  was  enabled  to  travel  around  the  neighborhood  of  his 
residence  during  the  latter  period  of  his  life.  "Whilst  it  is 
natural  to  suppose  that,  owing  to  the  relation  that  existed 
between  them,  and  owing  to  his  enfeebled  condition  and  his 
large  dependence  upon  her  for  his  comforts,  she  would,  if  kind 
to  him,  have  great  influence  over  him ;  but  we  should  not  for 
that  reason,  even  in  view  of  the  disposition  he  made  of  his 
property,  presume  against  the  finding  of  the  jury  that  her  in- 
fluence was  improperly  exercised. 

There  seem  to  have  been  two  stages  of  his  disease.  From 
the  first  stroke  of  paralysis  he  seemed  to  have  almost  recovered. 
And  the  evidence  tends  to  show  that  he  made  his  will  about  a 
month  before  the  second  stroke,  and  this  the  jury  seem  to  have 
found,  as  they  found  in  favor  of  the  will,  and  against  the  cod- 
icil, which  was  made  several  months  after  the  second  stroke. 
There  seems  to  have  been  a  great  difference  in  his  condition 
before  and  after  this  second  stroke.  Although  he  attended  to 
his  business  after  as  before,  he  was  physically  and  mentally 
weaker  after  that  attack.     Whether  we  should  have  regarded 
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it  sufficient  to  require  a  different  result  in  tlie  finding  as  to  the 
two  instruments,  it  is  not  important  to  determine,  as  the  fact 
has  been  found  by  the  jury,  whose  province  it  was  to  determine 
that  question. 

We  infer  that  there  had  been  some  variance  between  testator 
and  Mrs.  Bond,  but  that  it  was  perhaps  reconciled ;  but  whether 
the  original  cordial  affection  between  them  as  parent  and  child 
was  restored  does  not  distinctly  appear.  This,  no  doubt,  ac- 
counts for  the  fact  that  he  gave  her  a  comparatively  small 
portion  of  his  estate.  In  making  such  dispositions  of  prop- 
erty, none  can  know^  but  the  testator  all  the  reasons  that 
operate  in  making  such  provisions.  Kind  and  respectful  atten- 
tions, and  ministrations  to  the  wants  and  infirmities  of  age, 
necessarily  have  their  influence  in  favor  of  persons  bestowing 
them  ;  on  the  other  hand,  negligence,  inattention,  and  want  of 
respect  produce  the  opposite  effect.  Kor  can  any  but  the  par- 
ties themselves  ever  know  or  fully  appreciate  their  extent.  The 
veil  that  screens  the  affairs  of  private  and  family  life  is  sel- 
dom raised,  and  the  inharmony  and  strifes,  if  they  exist,  in  the 
family  circle,  and  its  secret  cares,  troubles,  and  want  of  har- 
mony are  seldom  exposed  to  the  public.  Hence  it  is  seldom 
that  others  can  have  the  basis  upon  which  to  determine  ac- 
curately of  the  precise  justice  of  such  provisions,  and  conse- 
quently it  must  be  presumed  that  the  testator,  knowing  and 
feeling  their  force,  has  acted  correctly,  until  the  presumption 
is  satisfactorily  rebutted. 

It  is  urged  that  the  court  erred  in  refusing  to  permit  appel- 
lants to  prove  that  paralysis  had  affected  his  ancestors  and  near 
blood  relations.  We  fail  to  see  the  pertinency  of  this  evidence. 
It  stood  not  only  proved,  but  confessed,  that  testator  had  three 
strokes  of  the  disease  and  died  from  the  effects  of  the  last.  In 
what  manner  such  evidence  would  shed  light  on  the  question  is 
not  apparent.  Had  it  been  a  question  of  doubt  whether  he  had 
been  affected  by  that  disease,  then  we  could  see  its  pertinency ; 
but  where  the  fact  is  not  disputed,  how  could  it  tend  to  show  the 
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extent  or  effects  of  tlie  first  or  second  attack  ?  Its  effects,  we  ap- 
prehend, depend  largely  on  the  severity  of  the  attacks  and  their 
nearness  to  each  other,  and  must  be  shown  by  the  effect  they 
produce  on  the  body  and  mind,  as  manifested  subsequently,  and 
not  from  the  fact  that  it  was  inherited  or  accidental.  The  dis- 
ease, all  admit,  was  present,  and  those  who  saw  and  associated 
with  him  could  see  and  judge  of  its  results.  There  was,  there- 
fore, no  error  in  excluding  this  evidence. 

It  is  next  urged  that  the  court  below  erred  in  giving  in- 
structions. A  careful  consideration  of  those  given  for  appellee 
fails  to  disclose  any  wrong  proposition  of  law  announced.  We 
think  they  fairly  present  that  side  of  the  case.  And  the  in- 
structions given  for  appellants  are  fully  as  favorable  as  the 
facts  upon  which  they  were  based  would  warrant.  We  think, 
both  series  considered,  the  law  was  fairly  and  fully  given  to 
the  jury.  Kor  was  there  any  error  in  refusing  those  asked  by 
appellants.  Some  of  them  were  clearly  erroneous,  and,  in  so 
far  as  they  contained  correct  legal  propositions,  they  w^ere 
embodied  in  those  which  were  given.  On  the  entire  record 
we  fail  to  find  any  error,  and  the  decree  of  the  court  below 
must  be  affirmed. 

Decree  affirTned. 


Benjamin  Lombard 

V. 

The  Chicago  Sinai  Congeegation. 


1.  Vendor  AND  VENDEE  —  interest — from  what  time  computed  on  pur- 
chase money.  On  a  contract  for  the  sale  and  conveyance  of  a  house  and  lot, 
where  the  vendor  is  to  furnish  a  satisfactory  abstract  of  the  title,  which  is 
not  done  in  the  time  required,  and  which  causes  delay, in  decreeing  specific 
performance,  the  vendor  will  be  left  in  possession  of  the  rents  and  profits  until 


272     LoMBAKD  V.  The  Chicago  Sinai  Congeegation.  [Sept,  T. 

Statement  of  the  case.     Opinion  of  tlie  Court. 

a  good  title  is  sliown,  and  from  that  time  only  will  the  vendor  be  entitled 
to  interest  on  the  purchase  money.  After  that  time  the  purchaser  will  be 
required  to  pay  the  interest  specified  in  the  contract,  and  the  vendor  will 
be  required  to  account  for  reasonable  rents  and  profits,  although  none 
have  been  actually  received  in  consequence  of  the  destruction  of  the  build- 
ing by  fire. 

2.  Specific  performance  —  decree  as  to  time  of  payment.  On  bill  for 
specific  performance  by  the  purchaser  of  real  estate  against  the  vendor, 
where  the  installments  are  all  due,  the  court  has  no  right  to  give  further 
time  for  payment,  as  it  must  enforce  the  contract  as  the  parties  have 
made  it. 

3.  Amendment  —  rigJit  to,  after  decision  in  tliis  court.  Where  a  party  in 
his  bill  for  specific  performance  conceded  title  in  the  vendor,  and  a  state  of 
facts  upon  which  this  court  on  appeal  gave  a  decision  in  his  favor  for  the 
relief  sought,  it  was  held  that  he  ought  not  to  be  allowed,  after  the  cause 
was  remanded,  by  a  subsequent  amendment  of  his  bill,  to  dispute  the  facts 
upon  which  he  obtained  a  decision  favorable  to  his  interests. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Mooee,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  by  Benjamin  Lombard  against 
the  Chicago  Sinai  Congregation,  for  specific  performance.  The 
case  was  before  this  court  once  before,  and  is  reported  in  64 
111.  4Y7.  The  decree  of  the  court  below  was  then  reversed  and 
the  cause  remanded,  and  upon  the  second  hearing  a  decree  was 
rendered  in  accordance  with  the  opinion  of  this  court.  The 
complainant,  not  being  satisfied  with  the  decree,  again  brings 
the  record  here  by  appeal. 

Messrs.  Haeding,  McCoy  &  Peatt,  for  the  appellant. 

Messrs.  Rosenthal  &  Pence,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  cause  comes  before  us  on  a  second  appeal,  and  for  a 
brief  historic  view  of  the  case  reference  is  made  to  the  former 
opinion,  64  111.  4YY. 

It  was  there  held  the  vendee,  Lombard,  was  entitled  to  have 


1874.]    Lombard  v.  The  Chicago  Sinai  Congregation.        273 

Opinion  of  the  Court. 

a  specific  performance  of  his  agreement,  of  the  date  of  Septem- 
ber 15,  1871,  with  the  Sinai  Congregation,  for  the  purchase  of 
the  premises  in  controversy.  That  agreement  contained  a 
clause,  in  case  legal  objections  were  interposed  to  the  title,  it 
should  be  optional  with  the  congregation  to  return  the  earnest 
money  and  declare  the  agreement  cancelled,  or  make  the  title 
good.  Before  any  election  had  been  made,  the  buildings,  to- 
gether with  the  contents  of  the  property,  were  destroyed  by 
fire  on  the  9th  or  10th  of  October,  1871.  On  this  branch  of 
the  case  this  court  decided,  under  the  circumstances,  the  pur- 
chaser was  entitled  to  maintain  his  bill  to  obtain  so  much  of 
the  property  agreed  to  be  sold  as  he  could  get,  and  to  obtain 
(compensation,  to  be  deducted  from  the  purchase  money,  for  that 
portion  of  it  destroyed  pending  the  option  of  the  vendor. 

It  appeared,  on  the  former  hearing,  the  vendor  had  supplied 
all  defects  suggested  in  the  title,  by  the  17th  day  of  February, 
1872,  and  on  the  third  day  of  April  tendered  a  deed  to  the 
vendee  in  compliance  with  the  terms  of  the  contract.  This 
deed  was  not  accepted,  principally  for  the  reason  the  vendee 
insisted  upon  compensation  for  that  portion  of  the  property 
destroyed,  which  the  vendor  was  unwilling  to  concede.  It  may 
be  there  were  objections  to  the  form  of  the  deed  itself,  but  they 
were  such  as  could  have  been  readily  corrected  had  they  been 
pointed  out,  and  no  doubt  would  have  been,  had  the  question 
of  compensation  been  adjusted.  The  vendee,  by  his  bill,  seems 
to  have  conceded  the  title  was  good  in  the  vendor ;  at  least,  on 
the  fifth  day  of  April,  he  filed  his  bill  to  enforce  specific  per- 
formance of  the  agreement.  Having  determined  the  vendee 
was  entitled  to  relief,  a  question  arose  from  what  date  interest 
should  be  allowed  on  the  purchase  money.  It  was  decided  that 
inasmuch  as  the  interest  was  considerably  more  than  the  rents 
and  profits,  the  case  should  be  controlled  by  the  English  rule, 
which  holds  the  vendor  should  be  left  in  possession  of  rents 
and  profits  until  a  good  title  should  be  shown,  and  from  that 
period  only  will  the  vendor  be  entitled  to  interest,  and  the  pur- 
85— 75th  III. 
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chaser  to  rents  and  profits.  On  the  remandment  of  the  cause 
the  court  decreed  in  accordance  with  the  directions  indicated  in 
the  opinion. 

One  objection  taken  to  the  decree  is,  that  the  compensation 
found  for  that  portion  of  the  property  destroyed  is  inadequate 
and  against  the  weight  of  the  evidence.  We  have  examined 
with  care  the  testimony  in  the  record,  and  we  see  no  reason  to 
be  dissatisfied  with  the  finding  of  the  court.  Indeed,  we  think 
it  is  quite  as  liberal  as  the  evidence,  considered  all  together, 
would  warrant.  Had  these  buildings  escaped  the  fire  that  laid 
waste  every  thing  in  the  vicinity,  no  doubt  they  would  have 
rented  for  considerable  sums  for  a  brief  period,  but  that  fact 
would  afford  no  safe  criterion  by  which  to  estimate  their  real 
value.  The  amount  found  is  all  the  property  is  proven  to  have 
been  worth  —  certainly  it  is  not  so  far  out  of  the  way  as  would 
justify  a  reversal  of  the  decree  for  that  reason. 

The  court  allowed  interest  on  the  balance  of  the  purchase 
money,  after  deducting  the  amount  allowed  for  compensation 
for  the  property  destroyed,  from  the  5th  day  of  April,  18T2,  and 
charged  the  vendor  with  reasonable  rents  and  profits  from  the 
same  date,  although  none  had  actually  been  received.  There 
was  no  error  in  this.  It  is  in  accordance  with  our  previous  con- 
clusion, and  we  perceive  no  just  reason  for  departing  from  it. 
The  title  had  then  been  perfected,  and  according  to  the  princi- 
ple of  the  former  opinion,  in  equity  the  property  was  to  be  re- 
garded as  the  property  of  the  vendee,  subject  only  to  the  rights 
of  the  vendor  under  the  contract. 

On  the  hearing,  by  leave  of  the  court,  an  amendment  was 
filed  to  obviate  the  concession  previously  made,  that  the  title 
was  good  in  the  vendor,  and  whether  or  not  any  answer  was 
filed  in  apt  time  denying  the  allegations  of  the  amended 
bill,  the  vendee  ought  not,  by  a  subsequent  amendment,  be 
permitted  to  deny  the  state  of  facts  upon  which  he  had  ob- 
tained a  decision  favorable  to  his  interests.  Besides,  we  do 
not  understand  any  valid  objection  existed  as  to  the  title  of  the 
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vendor,  and  whatever  objections  could  justly  be  taken  as  to 
the  form  of  the  deed  tendered,  could  have  been  readily  obvi- 
ated had  they  been  pointed  out.  We  are  satisfied  with  our 
former  conclusion  on  this  branch  of  the  case,  and  have  no  incli- 
nation, nor  do  we  see  any  necessity,  to  investigate  it  anew. 

Finally,  it  is  insisted  the  court  erred  in  compelling  the  vendee 
to  pay,  by  a  day  fixed,  the  matured  payments.  It  is  not  per- 
ceived how  the  court  could  have  decreed  otherwise.  The  in- 
stallments had  then  become  due  according  to  the  terms  of  the 
contract  the  vendee  was  seeking  to  enforce,  and  the  court 
possessed  no  authority  to  extend  the  time  of  payment.  The 
contract  could  only  be  enforced  as  the  parties  themselves  had 
made  it. 

The  decree  is  right  in  every  particular,  and  must  be  affirmed. 

Decree  affirmed. 


John  King,  Jr., 

V. 

Nathaniel  P.  Wilder  et  al. 


Trust  —  bill  to  declare  trust  in  nature  of  mortgage,  and  for  redemption  — 
laches.  In  1846  A  and  B  were  the  owners  of  certain  lots,  but  the  legal  title 
was  in  B,  wlio  held  the  undivided  half  in  trust  for  A,  which  he  had  obligated 
himself  to  convey  upon  payment  of  $1,000,  which  A  owed  him.  Several 
years  afterward,  in  1850,  B  and  A  had  a  settlement  of  their  transactions,  and 
B  relieved  A  of  his  agency  in  respect  to  the  lots,  and  appointed  another 
agent  to  sell  them,  which  fact  was  known  to  A.  In  1851  B  sold  the  lots  to 
C,  who  had  no  notice  of  A's  rights,  the  agreement  between  A  and  B  never 
having  been  recorded,  and  C  sold  half  of  the  lots  to  D,  and  they  improved 
the  lots  and  erected  residences  thereon,  all  of  which  was  known  to  A,  who 
gave  them  no  notice  of  his  claim,  or  pretended  to  have  any  interest  in  the 
property.  More  than  twenty  years  after  the  purchase  by  C  and  D,  A  filed 
his  bill  to  redeem  the  lots  and  for  an  account  of  the  rents  and  profits,  which, 
on  a  hearing,  was  dismissed  :  Held,  that  the  bill  was  properly  dismissed 
and  that  A's  laches  was  inexcusable. 
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Appeal  from  the  CircTiit  Court  of  Cook  county ;  the  Hon. 
William  W.  Faewell,  Judge,  presiding. 

Mr.  J.  P.  Atwood,  and  Mr.  John  Woodbkidge,  for  the  ap- 
pellant. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  Cook 
county,  in  a  case  on  the  equity  side  thereof,  wherein  John  King, 
Jr.,  was  complainant,  and  Nathaniel  P.  Wilder,  John  B.  Drake, 
and  others  named  therein,  were  defendants.  The  scope  of  the 
bill  was,  to  be  allowed  to  redeem  the  undivided  half  of  certain 
lots  in  Chicago,  ajid  for  a  decree  requiring  the  defendants  to 
convey  to  complainant  all  their  right,  title  and  interest  of,  in 
and  to  the  same,  and  to  account  for  the  rents  and  profits  thereof, 
and  that  they  be  applied  ^ro  tanto  in  payment  of  complainant's 
debt  and  interest  thereon,  and  the  surplus  be  paid  to  com- 
plainant. 

There  were  answers  to  the  various  allegations  of  the  bill  by 
Wilder  and  Drake,  the  principal  parties  in  interest,  and  repli- 
cations filed. 

Much  testimony  was  taken,  chiefly  that  of  the  parties,  and 
the  cause  heard  on  pleadings  and  proofs,  which  resulted  in  a 
decree  dismissing  the  bill  for  want  of  equity,  and  complainant 
appeals. 

To  determine  this  question,  the  allegations  of  the  bill  of  com- 
plaint and  the  proofs  in  support  thereof  are  to  be  examined 
and  weighed.  We  have  done  so ;  we  have  fully  examined  the 
record  in  these  respects,  and  find  that  in  June,  1839,  appellant 
became  the  purchaser  from  the  United  States  of  the  lots  in 
question,  they  constituting  a  part  of  Fort  Dearborn  addition  to 
Chicago,  laid  oif  and  sold  by  the .  United  States ;  that  the  cer- 
tificate of  purchase  issued  to  one  John  Moore,  of  Warren,  in 
the  State  of  Massachusetts ;  that  appellant  sold  to  one  Nathan 
Richardson  one  undivided  half  of  the  property,  he  paying  there- 
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for  one-half  of  the  original  purchase  money ;  that  Moore  con- 
veyed the  entire  property  to  Richardson  at  the  request  of  appel- 
lant ;  that  Moore  obtained  the  patent  for  the  lots  in  January, 
1841,  in  his  own  name ;  that  Moore,  on  request  of  appellant, 
conveyed  the  property  to  Hichardson ;  that  sealed  agreements, 
having  reference  to  this  property,  were  made  by  and  between 
appellant  and  Richardson,  stipulating  for  the  payment  of  cer- 
tain moneys  by  the  former  to  the  latter  for  an  interest  in  the 
property,  and  which  were  not  performed  by  appellant ;  that  on 
the  1st  of  January,  1851,  Richardson  sold  the  premises  to 
Nathaniel  P.  Wilder  for  fifty-three  hundred  dollars,  whereupon 
Wilder  went  into  possession  of  the  lots,  erected  a  fence  around 
them,  ploughed  the  ground,  holding  the  plough  himself,  and 
cultivated  the  land,  and  in  the  spring  following  sold  and  con- 
veyed the  west  half  of  the  property  to  one  S.  Lockwood  Brown, 
who,  with  Wilder,  in  the  same  year,  erected,  each  of  them,  a 
building  thereon  for  residence,  and  occupied  the  same.  Wilder 
up  to  the  hearing  of  the  cause,  and  Brown  up  to  1861 ;  that 
Richardson  came  to  Chicago  in  June,  1850,  and  there  saw 
appellant,  who  was  a  constant  resident  of  that  place,  and  then 
and  there  had  a  settlement  with  appellant  in  regard  to  their 
business  transactions ;  and  there  gave  to  Richardson  his  promis- 
sory note  for  one  hundred  dollars  due  him ;  and  gave  to  Rich- 
ardson a  receipt  for  eighty-seven  dollars  and  fifty  cents  for  all 
taxes  and  sidewalk  assessments,  and  for  his  services  as  agent  in 
attending  to  his  lots  in  Chicago,  being  the  lots  in  question, 
they  being  all  and  the  only  lots  Richardson  had  in  Chicago ; 
that  at  the  same  time  Richardson  relieved  appellant  of  his 
agency,  and  appointed  a  Mr.  Stowell  in  his  place;  that  appel- 
lant knew  of  this  appointment,  and  knew  that  Stowell  was 
agent  for  Richardson  to  sell  these  lots ;  that  from  that  day  to 
the  final  decree  in  the  cause,  being  more  than  twenty  years, 
appellant  had  nothing  to  do  with  this  property ;  never  occupied 
it  in  any  way,  or  pretended  to  control  it  in  any  manner  ;  that 
appellant  knew  Wilder  had  bought  the  property  of  Richardson 
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at  or  about  the  time  lie  did  buy  it ;  knew  that  Wilder  had  built 
a  house  upon  it,  and  was  occupying  it,  and  did  not  in  any  man- 
ner inform  or  notify  Wilder  that  he  had  any  interest  in  the 
premises ;  and  during  all  this  time  there  was  nothing  on  record 
anywhere  going  to  show  title  or  claim  existing  in  appellant, 
legal  or  equitable ;  that  Wilder,  before  he  purchased,  procured 
an  abstract  of  title,  which,  being  examined  by  a  competent 
attorney,  was  adjudged  satisfactory. 

We  find  these  to  be  the  leading  facts.  Appellant  bases  his 
rights  mainly  on  the  agreement  between  himself  and  Richard- 
son of  September  21,  1846,  and  which  appellant  had  assigned 
to  Moore.  At  that  date  the  title  to  all  this  property  was  abso- 
lute in  Richardson,  by  a  conveyance  to  him  by  Moore,  the 
patentee.  All  prior  agreements  respecting  this  property  merged 
in  that  of  September  21,  and  by  that  contract,  if  the  money 
stipulated  to  be  paid  by  appellant  was  not  paid,  the  title  was  to 
remain  as  it  then  was,  namely,  in  Richardson.  We  find  that 
Richardson  purchased  of  Moore,  without  notice  of  any  defeas- 
ance existing  in  appellant,  and,  by  a  clear  preponderance  of  evi- 
dence, Wilder  purchased  of  Richardson  without  any  notice  of 
any  infirmity  in  the  title,  or  that  appellant  had  a  claim,  legal  or 
equitable,  to  the  property,  or  to  any  portion  thereof.  We  find 
further,  there  was  great  laches  on  the  part  of  appellant  in 
asserting  his  claim,  having  had  abundant  opportunity  to  do  so 
years  ago.  Under  the  circumstances  developed  by  the  testi- 
mony his  laches  was  wholly  inexcusable.  There  is  nothing  in  the 
testimony  to  show  that  appellant  occupies,  or  should  occupy,  the 
position  of  a  mortgagor,  and  at  this  late  day  claim  the  right  to 
redeem. 

The  decree  of  the  circuit  court  dismissing  the  bill  is  affirmed. 

Decree  affirmed. 
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John  B.  Sontag  et  al. 

V. 

Michael  L.  Brennan. 


Mechanics'  lien  —  building  destroyed  by  fire  before  completion.  Where 
labor  is  performed  and  materials  furnished  under  a  contract  to  do  the  car- 
penter's work,  only,  of  a  building,  the  risk  of  destruction  by  fire  to  be  on 
the  owner,  and  the  building  is  destroyed  by  fire,  so  that  the  workman  is 
prevented,  without  fault  on  his  part,  from  completing  his  contract,  a  decree 
giving  him  a  lien  on  the  lot  for  the  sum  due  him  for  work  and  material 
will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  a  petition  for  a  mechanic's  lien,  filed  by  Michael 
Brennan  against  John  B.  Sontag  and  Theodore  Schintz.  The 
opinion  states  the  facts. 

Messrs.  Stoky  &  King,  for  the  appellants. 

Mr.  M.  F.  Heenajn,  for  the  appellee. 

Mr.  Justice  McAllister  dehvered  the  opinion  of  the  Com-t : 

The  lien  sought  to  be  enforced  was  for  work  and  materials 
actually  done  and  furnished,  just  before  the  occurrence  of  the 
great  fire  in  Chicago,  October  9,  1871,  which  destroyed  the 
building.  Appellee  was  not  to  construct  the  whole  building, 
but  the  carpenter  work  only.  The  building  was  to  be  a  four 
story  brick  building.  By  the  very  terms  of  the  contract,  as 
between  these  parties,  the  risk  of  destruction  by  fire  was  to  be 
upon  appellant.  When  the  fire  destroyed  both  what  appellee 
had  done  and  the  walls  of  the  structure,  of  course  the  work 
stopped,  but  not  by  appellee's  fault.  The  latter  was  to  be  paid 
for  his  work  as  it  progressed,  the  rate  of  fifteen  per  cent  being 
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held  back.  At  the  tune  the  work  was  suspended  there  was 
nearly  a  thousand  dollars  due  him.  This  was  afterward  agreed 
upon  between  the  parties.  By  the  contract  it  was  to  be  paid 
upon  the  architect's  certificate,  but  the  non-production  of  such 
certificate  is  excused.  As  to  a  subsequent  default  on  the  part 
of  appellee,  the  evidence  was  conflicting,  his  evidence  tending 
to  show  that  he  was  prevented  by  appellant  from  going  on. 
The  jury  have  settled  that  question,  and  we  cannot  interfere. 
"We  think  the  petition  was  sufficient,  and  that  the  merits  of 
the  case  are  clearly  with  the  appellee,  and  the  decree  will  be 
affirmed. 

Decree  ajflrmed. 


Eber  J.  Chapin  et  al. 

V. 

Eliza  Foss. 


1.  Party  at  law  —  having  legal  title  may  sue.  When  real  estate  is  de- 
vised to  a  party,  sucli  party  may  maintain  an  action  in  his  individual  name 
for  the  use  and  occupation  of  the  premises,  although  he  may  hold  the 
property  as  trustee.  It  is  no  concern  of  the  defendant  in  what  capacity 
he  sues.  If  the  plaintiff  is  trustee  he  must  account  for  the  proceeds  re- 
covered. 

2.  Use  and  occupation  —  as  between  tenants  in  common.  To  render  one 
co-tenant  liable  to  another  for  rent  for  use  and  occupation,  there  must  be 
something  more  than  an  occupancy  of  the  estate  by  one  and  forbearance  to 
occupy  by  the  other. 

3.  When  a  firm  occupies  premises  belonging  to  two  of  its  members  as 
tenants  in  common,  and  pays  rent  to  them  for  its  use,  this  will  create  the 
relation  of  landlord  and  tenant  ;  and  if,  after  the  death  of  one  of  the  owners, 
the  remaining  members  of  the  firm  continue  such  occupation,  it  will  be 
presumed,  in  the  absence  of  notice  to  the  contrary,  that  the  relation  con- 
tinues, and  the  firm  will  be  liable  to  pay  the  devisee  of  the  deceased  land 
lord  for  the  use  and  occupation  of  his  undivided  half  of  the  premises  with- 
out an  express  promise  to  that  effect. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Grant  &  Swift,  for  the  appellants. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  use  and  occupation,  brought  by  Eliza 
Foss,  the  appellee,  against  Robert  H.  Foss  and  Eber  J.  Chapin, 
the  appellants,  to  recover  rent  from  March  24,  1870,  to  July  1, 
1872,  for  a  lot  of  land  in  the  city  of  Chicago,  upon  the  north- 
east corner  of  Van  Buren  and  Canal  streets,  used  by  the  de- 
fendants as  a  lumber  yard. 

The  material  facts  are  as  follows :  For  a  long  time  prior  tc 
March  24,  1870,  appellants,  and  Samuel  T.  Foss,  the  deceased 
husband  of  appellee,  composing  the  firm  of  Chapin  &  Foss, 
occupied  for  a  lumber  yard  the  premises  described.  Samuel  T. 
Foss  died  March  24,  1870.  The  firm  continued  in  the  occupa- 
tion of  the  premises  up  to  the  death  of  Samuel  T.,  and  appellants, 
the  sm'viving  members  of  the  firm,  continuing  the  same  busi- 
ness under  the  same  firm  name,  also  continued  uninterruptedly 
the  occupation  of  said  premises  for  the  pm'poses  of  such  busi- 
ness until  subsequent  to  July  1,  1872.  At  the  time  of  tlie 
death  of  said  Samuel  T.,  he  and  Robert  H.  Foss,  his  brother, 
one  of  appellants'  firm,  were,  and  for  about  six  years  before 
had  been,  the  owners  as  tenants  in  common  of  the  premises, 
each  owning  an  undivided  half ;  and  from  the  time  that  they 
became  such  owners  up  to  the  time  of  the  death  of  Samuel  T. 
the  firm  of  Chapin  &  Foss  allowed  to  Samuel  T.  and  Robert  H. 
rent  for  the  premises  at  the  rate  of  $4,000  a  year. 

Before  his  death,  Samuel  T.  Foss  made  a  will,  whereby  he 
devised  all  his  real  estate  to  his  wife,  the  appellee,  to  have  and 
to  hold  the  same,  and  to  be  under  her  sole  and  exclusive  man- 
agement and  control,  imtil  his  youngest  child  should  attain 
36— 75th  III. 
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the  age  of  majority,  and  then  to  be  equally  divided  between 
the  children,  subject  to  the  dower  of  the  wife. 

The  plaintiff  below  recovered  a  verdict  and  judgment  for 
$6,8T5,  and  the  defendants  appealed  to  this  court. 

The  first  position  of  appellants  is,  that  appellee  has  no  right, 
in  her  individual  capacity,  to  bring  the  suit. 

There  can  be  no  question  that  the  will  devises  to  appellee  the 
legal  estate  in  the  premises  until  the  majority  of  the  youngest 
child.  To  what  extent  she  takes  it  in  her  own  right,  or  whether 
she  takes  solely  as  trustee,  we  do  not  deem  it  necessary  to 
inquire. 

For,  if  appellee  were  but  a  trustee,  as  the  rent  for  which  the 
suit  is  brought  accrued  wholly  after  the  death  of  the  testator, 
and  she  was  the  legal  owner,  we  do  not  conceive  that  she  would 
be  obliged  to  sue  as  trustee,  but  that  she  may  bring  the  action 
in  her  own  name  merely,  though  the  proceeds  of  the  suit  must, 
if  she  is  a  trustee,  be  added  to  the  trust  estate.  We  do  not 
perceive  that  it  would  affect  the  defense,  or  concern  the  de- 
fendants, in  which  capacity  she  sued. 

Appellants'  next  position  is,  that  whatever  the  estate  appellee 
took  under  the  will,  she  was  a  tenant  in  common  with  Eobert 
H.  Foss,  one  of  the  appellants,  and  that  one  tenant  in  common 
cannot  sue  a  co-tenant  for  use  and  occupation  of  the  premises, 
where,  as  in  this  case,  there  was  no  ouster  or  express  agreement 
to  pay  rent. 

It  is  true,  that  to  render  one  co-tenant  liable  to  another  for 
rent,  or  for  use  and  occupation,  there  must  be  something  more 
than  an  occupancy  of  the  estate  by  one  and  forbearance  to 
occupy  by  the  other. 

But  there  can  be  no  question  that  one  tenant  in  common 
may  make  a  lease  to  his  co-tenant.  Woodf.  Landl.  &  Ten., 
p.  6,  §  4. 

The  testimony  that  Chapin  and  Foss,  for  six  years  next  prior 
to  the  death  of  Samuel  T.  Foss,  occupied  the  premises  and 
allowed  him  and  Robert  H.  Foss  rent  therefor  at  the  rate  of 
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$4,000  a  year,  $2,000  to  each,  was  sufficient  to  establish  a  con- 
tract for  the  lease  of  the  premises  by  Samuel  T.  and  Robert  PI. 
Foss  to  Chapin  &  Foss,  and  the  existence  of  the  relation  of 
landlord  and  tenant  between  Samuel  T.  and  Robert  H.  Foss, 
and  each  of  them,  and  the  old  firm  of  Chapin  &  Foss.  If  the 
relation  of  landlord  and  tenant  has  been  once  estabhshed,  and 
the  occupancy  by  the  tenant  has  continued  uninterruptedly,  in 
the  absence  of  notification  to  the  landlord  by  the  tenant  that  he 
ceases  to  occupy  as  tenant,  and  claims  to  occupy  under  some 
other  right,  it  must  be  held  that  the  tenancy  once  established 
has  continued. 

We  do  not  perceive  that  the  death  of  Samuel  T.  Foss  should 
of  itself  work  a  change  of  the  relation.  The  devise  transferred 
the  ownership  of  the  estate  to  the  devisee.  She  was  substi- 
tuted in  the  place  of  the  devisor.  The  benefit  of  any  existing 
lease,  with  the  right  to  any  rent  to  accrue,  passed  to  her  as  in- 
cident to  the  reversion.  There  was  no  other  change  in  the 
firm  of  Chapin  &  Foss  than  that  Samuel  T.  Foss  had  ceased  to 
be  a  member  of  it.  The  surviving  members  of  the  firm  con- 
tinued the  same  business,  under  the  same  firm  name,  and 
continued  without  interruption  the  occupancy  of  the  same 
premises.  It  would  seem  that  the  same  relation  of  landlord 
and  tenant  that  existed  at  the  time  of  the  death  of  Samuel  T. 
Foss  was  continued,  Eliza  Foss  and  Robert  H.  Foss  being  after- 
ward the  landlords,  and  the  new  firm  of  Chapin  &  Foss  being 
the  tenants. 

No  indication  whatever  has  ever  been  given  by  any  of  the 
parties  that  they  consider  that  their  relations  have  changed. 

But,  on  the  contrary,  the  plaintiff's  testimony  showed  that, 
on  repeated  appHcations  to  appellants  for  the  payment  of  rent, 
they  both  admitted  they  were  tenants  of  the  plaintiff,  and  their 
liability  for  rent,  and  made  no  question  except  as  to  the  amount 
due,  they  claiming  a  set-oft'. 

A  tenant  remaining  in  •  possession  after  the  termination  of 
his  lease,  and  who  has  not  surrendered  the  premises,  nor  been 
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evicted  by  paramount  title,  is  liable  for  rent.  Bonney  v.  Foss, 
62  Me.  248. 

We  do  not  see  why  the  same  principle  should  not  apply 
here,  and  make  appellants  liable  for  rent  to  appellee  by  virtue 
of  the  former  tenancy  to  Samuel  T.  Foss.  If  that  term  is 
unexpired,  then  the  liability  is  to  her  as  devisee ;  if  the  term 
has  ended,  then  the  liability  is  by  reason  of  the  occupation 
under  the  circumstances  detailed. 

We  do  not  consider,  as  claimed  by  appellants'  counsel,  that 
to  render  one  co-tenant  liable  to  another  for  rent  there  must  be 
an  express  agreement  to  pay  rent. 

The  contract  may  be  expressed  or  implied  in  this  case  as  well 
as  any  other,  the  only  difference  being  that  the  relation  of  land- 
lord and  tenant  would  not  be  so  readily  inferred  from  occupa- 
tion in  the  case  of  a  co-tenant  as  in  that  of  a  stranger.  Whether 
the  relation  of  landlord  and  tenant  was  established  and  existed 
between  appellee  and  appellants  during  the  time  for  which  rent 
was  claimed,  was  a  question  of  fact  fs>r  the  jury.  We  think  the 
evidence  was  sufficient  to  warrant  the  jury  in  finding  the  exist- 
ence of  such  relation,  and  that  to  maintain  the  action  it  was 
enough  to  establish  such  a  relation  between  the  parties. 

The  following  instruction,  as  modified  by  the  court,  was 
given  to  the  jury  on  behalf  of  the  defendants  below : 

"  The  jury  are  instructed,  as  a  matter  of  law,  that  if  you  be- 
lieve from  the  evidence  in  this  case  that  the  plaintiff  in  this  case, 
Eliza  Foss,  w^as  the  wife  of  Samuel  T.  Foss,  and  that  Samuel  T. 
Foss  was,  in  his  lifetime,  a  partner  in  business  with  the  de- 
fendants in  this  case,  and  that  said  Samuel  T.  Foss  was,  in  his 
lifetime,  owner  of  an  undivided  half  of  the  property  in  question, 
in  common  with  the  defendant,  Robert  H.  Foss,  who  owned  the 
other  undivided  half ;  and  that  at  the  time  of  his  death  Samuel 
T.  Foss  devised  his  interest  in  the  same  to  the  plaintiff,  Mrs. 
Eliza  Foss,  then  Mrs.  Eliza  Foss  became  owner  of  an  undivided 
half,  in  common  with  the  defendant,  Robert  li.  Foss ;  and  if 
such  co-owner  with  said  defendant,  then  the  plaintiff*  cannot 


1874.]    Clay  F.  &  M.  Ins.  Co.  v.  Wustekhausen  et  al.        285 

Syllabus. 

recover  of  the  defendants  in  this  case  for  the  use  and  occupa- 
tion ;  and  your  verdict  must  be  for  the  defendants,  unless  you 
also  find  from  the  evidence  that,  as  to  the  undivided  haK  of 
said  premises  so  owned  by  the  said  plaintiff,  the  defendants 
were  tenants  of  said  plaintiff,  holding  and  occupying  such  undi- 
vided half  under  her,  as  her  tenants,  after  the  decease  of  her 
said  husband." 

We  are  of  opinion  that  this  instruction  properly  gave  the  law 
of  the  case  to  the  jury ;  that  the  other  instructions  asked  by 
the  defendants  and  refused  did  not  agree  therewith ;  that  the 
one  given  for  the  plaintiff  did ;  hence  we  perceive  no  error,  as 
complained  of,  in  the  giving  or  refusing  of  instructions. 

Finding  no  error  in  the  record,  the  judgment  is  afl&rmed. 

Judgment  affirmed. 


The  Clay  Fiee  and  Maeine  Insueanoe  CoMPAiiqT 

V. 

Eenst  Wustekhausen  et  al. 


1.  Pleading  —  declaration  on  insurance  policy  not  necessary  to  negative 
matter  of  defense.  In  an  action  of  covenant  on  a  policy  of  insurance  contain- 
ing a  condition,  that  if  any  change  took  place  in  the  title  to  the  property 
insured  by  voluntary  transfer,  without  the  consent  of  the  company,  the 
policy  should  be  void,  it  is  not  necessary  for  the  plaintiff  in  his  declaration 
to  allege  that  no  change  in  the  title  had  taken  place,  etc.,  as  such  clause  in 
the  policy  is  solely  for  the  benefit  of  the  insurer,  and,  therefore,  it  is  incum- 
bent on  him  to  interpose  a  breach  of  the  condition  in  defense. 

3.  Same  —  requisites  of  pleas  in  general.  It  is  an  elementary  rule  of 
pleading  that  every  plea  should  be  so  pleaded  as  to  be  capable  of  trial,  and, 
therefore,  must  consist  of  matter  of  fact,  the  existence  of  which  may  be 
tried  by  a  jury  on  an  issue,  or  the  sufficiency  of  which,  as  a  defense,  may 
be  determined  by  the  court  upon  demurrer,  or  matter  of  record,  which  is 
triable  by  the  record  itself 

3.  Same  — plea  presenting  a  mixed  question  of  law  and  fact  is  bad  on 
demurrer.     In  a  suit  upon  an  insurance  policy,  containing  a  condition  that 
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the  same  sliould  be  avoided  if  any  change  took  place  in  the  title  to  the 
property  by  voluntary  conveyance  without  the  assent  of  the  company,  the 
company  pleaded  that  before  the  loss,  to  wit,  on,  etc.,  at,  etc.,  a  change  took 
place  in  the  title  of  the  property  insured  by  voluntary  transfer,  and  without 
the  consent  of  the  defendant,  whereby  the  policy  became  void  :  Held,  that 
the  plea  was  obnoxious  to  a  demurrer,  as  it  presented  an  issue  involving 
both  questions  of  fact  and  law  which  could  not  be  submitted  to  a  jury. 

4.  Burden  of  proof  —  payment  of  loss  on  insurance.  In  an  action  to 
recover  for  a  loss  of  property  insured  it  is  not  incumbent  on  the  plaintiff  to 
prove  that  he  has  not  .been  paid.  This  being  a  matter  of  defense,  the  bur- 
den of  proof  is  on  the  defendant. 

5.  Pleading  and  pIiactice  —  leave  to  reply  double.  Where  a  plaintiff 
filed  two  replications  to  a  plea  without  leave  of  court,  but  subsequently 
obtained  leave  to  reply  double,  and  did  not  withdraw  and  re-file  his  replica- 
tions, and  the  defendant  was  ruled  to  rejoin  in  twenty  days,  which  he  failed 
to  do,  and  suffered  judgment  by  default  to  be  entered  against  him  on  one  of 
the  replications :  Held,  that  there  was  no  error,  and  even  if  there  was,  the 
objection  came  too  late  when  urged  in  this  court  for  the  first  time. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Theodore  D.  Muepht,  Judge,  presiding. 

Messrs.  Brandt  &  Hoffmann,  for  the  appellant. 

Mr.  Phillip  Steest,  for  the  appellees. 

Mr.  Justice  Soholfield  delivered  the  opinion  of  the  Court : 

This  was  covenant,  by  appellees  against  appellant,  on  a  policy 
of  insurance. 

The  policy  contains  this  condition :  "  If  any  change  takes 
place  in  the  title  or  possession  of  the  property,  whether  by  sale, 
legal  process,  judicial  decree,  voluntary  transfer,  or  conveyance, 
or  the  policy  is  assigned,  without  consent  of  the  company  in- 
dorsed hereon,  or  if  the  assured  is  not  the  sole  and  uncondi- 
tional owner  of  the  property  insured,  then,  and  in  every  such 
case,  this  policy  shall  be  null  and  void." 

Appellant  pleaded,  among  other  pleas,  "  that  after  the  mak- 
ing and  delivery  of  said  policy  of  insurance,  set  out  in  the 
declaration,  and  before  the  happening  of  the  loss  therein  set 
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out,  to  wit,  on  September  1,  A.  D.  1873,  to  wit,  at  the  county- 
aforesaid,  a  change  took  place  in  the  title  of  the  property 
thereby  insured,  by  voluntary  transfer,  and  without  the  consent 
of  the  defendant,  and  said  policy  of  insurance  thereby  then 
and  there  became  and  was,  and  has  ever  since  been,  and  now  is, 
null  and  void,"  etc. 

Appellees  interposed  a  demurrer  to  the  plea,  which  was  sus- 
tained by  the  court,  and  this  is  the  first  error  insisted  on  in  the 
argument. 

*  We  think  the  plea  was  clearly  defective,  and  the  demurrer 
properly  sustained.  It  is  an  elementary  rule  of  pleading  that 
"  every  plea  should  be  so  pleaded  as  to  be  capable  of  trial,  and, 
therefore,  must  consist  of  matter  of  fact,  the  existence  of  which 
may  be  tried  by  a  jury  on  an  issue,  or  the  sufficiency  of  which, 
as  a  defense,  may  be  determined  by  the  court  upon  demurrer 
or  matter  of  record,  which  is  triable  by  the  record  itself." 
1  tlhitty's  Pleadings  (7th  Am.  ed.),  573. 

What  constitutes  "  change  of  title  by  voluntary  transfer  ? " 
The  law  does  not  afiix  such  definite  and  precise  meaning  to 
these  words  that  there  can  be  no  question  as  to  the  steps  by 
which  the  transfer  was  effected,  or  the  character  of  the  title 
vested  in  the  transferee ;  and  it  is  manifest  they  are  merely  the 
expression  of  a  conclusion,  involving  both  questions  of  fact 
and  of  law,  and  an  issue  thereon  could  not,  therefore,  be  sub- 
mitted to  a  jury. 

In  reply  to  the  suggestion  that  appellees,  in  their  declaration, 
alleged,  in  the  language  of  the  policy,  that  no  change  in  the 
title  had  taken  place  by  voluntary  transfer,  etc.,  and  that  the 
plea  being  as  broad  as  the  declaration,  and  responsive  to  it, 
must  be  held  sufficient,  it  is  enough  to  say,  this  allegation  was 
surplusage,  and  not  essential  to  appellees'  cause  of  action.  It 
was  not  necessary  that  they  should  make  any  allegation  or  proof 
on  the  subject.  This  clause  in  the  policy  was  solely  for  the 
benefit  of  appellant,  and  it  was  incumbent  on  it  to  interpose 
a  breach  of  it,  as  matter  of  defense,  if  it  desired  to  avail  of 
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such  defense.  Stephens  on  Pleading  (9th  Am.  ed.),  349 ; 
Comyn's  Digest,  Tit.  Pleader,  C.  57. 

It  is  also  urged  that  the  judgment  below  cannot  be  sustained, 
because  there  was  no  proof  that  the  loss  had  not  been  paid. 
This,  also,  was  matter  of  defense,  and  the  burden  of  proof  was 
on  appellant. 

Appellant's  fifth  plea  was  that  "  appellees  were  not  the  sole 
owners  of  the  property  insured."  Two  replications  were  filed 
to  this  plea  —  one  traversing  the  facts  alleged  in  the  plea,  and 
the  other  replying  a  subsequent  waiver  of  this  condition  in  the 
policy.  This  seems  to  have  been  done  without  leave  of  the 
court.  Subsequently,  however,  leave  of  the  court  was  obtained 
to  reply  double  to  the  fifth  plea,  and  appellant  was  then  required 
to  rejoin  to  the  second  replication  within  twenty  days.  The 
two  replications  previously  filed  were  not  withdrawn  and  re-filed ; 
and  appellant  did  not  rejoin  to  the  second  replication  within 
the  twenty  days,  as  ordered  by  the  court ;  and  the  court  there- 
upon entered  judgment  by  default  against  it  on  that  replication. 

This,  it  is  insisted,  was  error.  It  does  not  appear  that  appel- 
lant made  any  objection  to  the  judgment  by  default  at  the  time 
it  was  entered,  or  that  it  made  any  application  to  the  court, 
before  the  cause  was  finally  disposed  of,  to  have  the  default  set 
aside  and  allow  the  rejoinder  to  be  filed. 

We  must  presume  that  the  court  considered  the  permission 
to  reply  double  related  back  to  the  time  the  replications  were 
filed,  and  deemed  it  unnecessary  to  go  through  the  mere  matter 
of  form  of  withdrawing  and  re-filing  them ;  and  we  think  this 
view  was  entirely  correct.  It  was  sufficient  that  the  leave  of 
the  court  was  obtained,  the  replications  filed,  and  appellant 
allowed  ample  time  within  which  to  rejoin. 

Such  objections,  moreover,  come  too  late  when  urged  for  the 
first  time  in  this  court. 

ISTo  error  is  perceived  in  the  record,  and  the  judgment  will  be 

affirmed. 

Judgment  affirmed. 


1874.]  Glickauf  et  al.  v.  Maukek.  289 

Syllabus.     Statement  of  the  case.     Opinion  of  the  Court. 


Samuel  Glickauf  et  al. 

V. 

Cass  F.  Mauree. 


1.  Negligence  —  when  landlord  liable  to  tenant  for.  Where  a  landlord 
leases  the  lower  story  of  a  building  to  a  tenant,  but  occupies  the  upper 
story  himself,  he  will  have  no  right  to  use  it  in  such  a  manner  as  to  injure 
the  tenant ;  and  if,  through  negligence,  want  of  reasonable  care  or  skill  on 
the  part  of  the  landlord  or  his  servants,  the  tenant  is  injured,  the  former 
will  be  liable  to  repair  the  same  in  damages. 

2.  Where  a  landlord  occupying  the  upper  story  of  a  building  employed  a 
mechanic  to  put  in  a  skylight  in  the  roof,  who  neglected  to  cover  the  same, 
so  that  it  rained  through  the  opening  and  thereby  damaged  the  goods  of  a 
tenant  occupying  the  first  story,  it  was  held  that  the  landlord  was  liable 
to  the  tenant  for  the  negligence  of  the  mechanic  in  doing  the  work.  This 
case  distinguished  from  Scammon  v.  City  of  Chicago,  25  111.  424,  as  there 
the  owner  gave  the  entire  possession  and  control  of  the  premises  to  the 
contractor. 

3.  Error  —  refusing  evidence  that  could  not  change  the  remit.  The  refusal 
to  admit  competent  evidence  where  its  admission  could  not  have  changed 
the  result  is  not  sufficient  ground  to  reverse. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  an  action  on  the  case,  bj  Cass  F.  Maurer  against 
Samuel  Glickauf  and  Joseph  Lederer.  On  the  trial  below  the 
plaintiff  recovered  judgment  for  the  sum  of  $1,133,  and  the 
defendants  appealed. 

Messrs.  Hervey,  ANXHomr  &  Galt,  for  the  appellants. 

Mr.  E.  F.  Allen,  for  the  appellee. 

Mr.  Justice  Ckaig  delivered  the  opinion  of  the  Court : 

In  May,  1872,  appellee  was  the  tenant  of  appellants.     He 
had  a  lease  of  and  occupied  the  first  story  of  Ko.  113  West 
37--75TH  III. 
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Washington  street,  Chicago,  as  a  wholesale  and  retail  cigar 
store. 

The  building,  which  was  a  two  story  frame,  and  two  others 
of  the  same  kind  adjoining,  were  owned  by  appellants. 

The  second  story  of  the  building  was  in  the  possession  and 
control  of  appellants. 

A  short  time  before  the  injury  complained  of,  appellants  con- 
tracted with  a  carpenter  to  put  skylights  in  the  roofs  of  each 
of  the  buildings.  Under  the  contract  the  carpenter  was  to  do 
the  work  for  a  certain  stipulated  price. 

The  work  was  commenced  on  Thursday,  the  24th  day  of 
May,  by  the  carpenter,  and  all  the  carpenter  work  finished  by 
Saturday  noon  following.  The  carpenter  had  an  arrangement 
with  the  roofers  to  be  there  on  Saturday,  on  the  completion  of 
the  carpenter  work,  and  close  up  the  openings ;  but  they  failed 
to  come,  and  the  building  was  left  exposed  over  Sunday.  On 
Saturday  night  a  violent  rain  storm  came,  and  in  consequence 
of  the  roof  of  the  building  being  open,  appellee's  store  was 
flooded  and  his  stock  of  goods  seriously  damaged. 

He  brought  an  action  against  appellants,  and  recovered  a  ver- 
dict and  judgment,  to  reverse  which  they  have  prosecuted  this 
appeal. 

It  is  clear  from  the  evidence  that,  if  appellants,  or  the  car- 
penter in  charge  of  the  work,  had  used  that  degree  of  diligence 
and  care  they  should  have  done,  the  work  could  have  been 
completed  in  ample  time  to  have  protected  appellee  from  any 
loss  or  damage. 

The  work  required  to  be  done  could  have  been  completed  in 
a  short  time,  and  no  reasonable  excuse  was  shown  for  leaving 
appellee's  goods  exposed  to  rain,  as  they  were. 

It  is,  however,  urged  that  no  legal  liability  attaches  to  appel- 
lants, as  they  had  let  the  contract  for  doing  the  work  to  an 
independent  contractor,  who  had  the  sole  and  entire  control  of 
the  work ;  and,  in  support  of  this  position,  we  have  been  referred 
to  the  case  of  Scammon  v.  The  City  of  Chicago,  25  111.  424, 
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where  it  was  held  that  an  owner  of  land  who  contracts  with  a 
builder  to  erect  a  building  upon  it,  and  surrenders  the  entire 
possession  of  the  premises,  is  not  liable  for  an  accident  by  which 
a  stranger  is  injured  through  the  negligence  of  the  contractor 
or  his  servants. 

The  rule  announced  in  that  case  is  no  doubt  the  correct  one ; 
but  it  has  no  application  to  the  facts  disclosed  by  the  record 
before  us.  ' 

In  this  case,  appellants  employed  a  carpenter  to  put  in  the 
three  buildings  some  three  or  four  skylights,  and  they  were  to 
pay  him  for  the  job  $10  or  $12  for  each.  It  is  true,  the  car- 
penter testified  he  had  the  entire  control  of  the  work;  but 
that  fact  can  make  no  difference.  There  was  no  such  sur- 
render of  the  entire  possession  of  the  premises  to  the  workmen 
as  could  relieve  appellants  of  responsibility. 

The  arrangement  made  amounts  merely  to  this:  Appellants 
employed  a  mechanic  to  make  certain  repairs  upon  a  building,  a 
portion  of  which  was  occupied  by  appellee  as  tenant  of  appel- 
lants. In  making  the  repairs  the  mechanic  can  only  be  re- 
garded as  the  servant  of  appellants,  and  we  see  no  reason  why 
they  should  not  be  held  responsible  for  the  negligence  of  the 
mechanic  in  doing  the  work. 

It  would  be  a  strange  doctrine,  indeed,  to  hold  that  appel- 
lants could  lease  the  first  story  of  a  building  to  appellee  and 
receive  the  rent,  and  then  employ  a  carpenter  to  remove  the 
roof,  in  consequence  of  which  a  valuable  stock  of  goods  should 
be  destroyed,  and  then  take  refuge  behind  the  men  they  had 
caused  to  do  an  act  from  which  the  damages  resulted. 

It  is  true,  the  second  story  of  the  building  was  in  the  posses- 
sion of  appellants,  and  appellee  could  not  direct  or  control  its 
use,  and  appellants  had  the  right  to  use  it  as  they  saw  proper ; 
but  they  had  no  right  to  use  it  in  such  a  manner  as  to  injure 
appellee;  and  if,  through  negligence,  the  want  of  reasonable 
care  or  skill  on  the  part  of  appellants,  or  their  servants,  appellee 
has  been  injured,  they  must  respond  in  damages. 
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It  is  claimed  the  court  erred  in  refusing  to  permit  one  of 
appellants  to  testify  that  they  had  let  the  contract  to  do  the 
work  to  an  independent  contractor,  who  had  the  entire  control 
of  the  work. 

The  substance  of  the  offered  proof  was  already  before  the 
jury  by  the  evidence  of  the  carpenter,  and  while  we  see  no 
objection  to  the  offered  evidence,  yet,  had  it  been  admitted, 
the  result  could  not  have  been  otherwise  than  it  was,  and  we 
cannot  for  this  error  reverse. 

It  is  claimed  the  damages  are  excessive. 

The  amount  of  damages  sustained  by  appellee  to  his  goods 
was  purely  a  question  of  fact  for  the  jury.  We  have,  however, 
carefully  examined  the  evidence,  and  fail  to  find  that  the  ver- 
dict is  larger  than  the  facts  proven  warrant. 

The  judgment  wiU  be  affirmed. 

Judgment  affirmed. 


The  Republic  Life  Instjeance  Company 

7). 

Joseph  Pollak  et  al. 


1.  Taxation  —  courts  cannot  relieve  against  excessive  valuation  of  property. 
Under  our  constitution  requiring  property  to  be  valued  for  taxation  by  the 
persons  to  be  appointed  or  elected  in  such  manner  as  the  legislature  shall 
direct,  and  not  otherwise,  neither  the  courts  nor  any  other  department  of 
the  government  have  the  power  or  right  to  review  or  change  the  assessments 
of  property  made  by  the  proper  officers.  In  the  absence  of  fraud  or  want 
of  power  in  those  officers  the  courts  are  powerless  to  give  relief  against  an 
excessive  valuation. 

2.  Same  —  State  Board  of  Equalization.  The  State  Board  of  Equalization 
being  composed  of  persons  elected  to  assess  and  fix  the  value  of  such 
property  as  has  been  designated  by  law,  their  valuation  is  conclusive  and 
final,  and  the  courts  cannot  examine  the  mode  of  reasoning  or  the  basis 
adopted  by  them  to  ascertain  the  value  of  property. 
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3.  Same  —  exemption.  The  re-assurance,  reserve  and  premiums  of  life 
insurance  companies  being  collected  are  subject  to  taxation,  as  they  are 
claims  and  funds  that  would  be  taxable  in  the  hands  of  a  natural  person. 

4.  Same  —  shares  in  corporations  exempted  where  capital  stock  is  taxable. 
Where  the  capital  stock  of  corporations  is  taxable,  the  shares  of  stock  are 
not  subject  to  taxation  in  the  hands  of  shareholders.  But  even  if  the  latter 
are  erroneously  assessed,  that  affords  no  reason  why  the  capital  stock  should 
not  be  assessed  and  taxed.  It  is  the  fault  of  the  shareholders  if  they  pay  a 
tax  on  the'r  shares. 


Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
William  "W.  Fabwell,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  Republic  Life  Insur- 
ance Company  against  Joseph  Pollak,  who  was  then  county 
clerk  of  Cook  county,  to  enjoin  the  State,  county  and  other 
taxes  against  the  company  upon  the  assessment  of  its  property 
and  capital  stock,  as  equalized  and  assessed  by  the  State  Board 
of  Equalization,  for  1873. 

The  court  denied  the  motion  for  injunction,  and  the  tax  was 
extended  by  the  clerk.  The  complainant  then  amended  its 
bill,  making  Hermann  Lieb,  the  county  treasurer  and  ex  officio 
collector,  and  P.  M.  Cleary,  the  township  collector,  defendants, 
and  prayed  the  court  to  enjoin  them  from  attempting  to  collect 
any  of  the  taxes  assessed  and  extended  upon  the  complainant 
upon  the  assessment  of  capital  stock  and  franchise  of  the 
company,  and  also  upon  real  and  personal  estate  described  in 
the  bill,  upon  the  increased  assessment  thereof  by  the  State 
Board  of  Equalization.  The  defendants  filed  a  demurrer  to  the 
amended  bill,  which  the  court  sustained,  and  dismissed  the  bill. 
The  company  appealed. 

Messrs.  Bennett,  Kretzinger  &  Veedeb,  for  the  appellant . 

Mr.  Jas.  K.  Edsall,  Attorney  General,  for  the  appellees. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

We  are  asked,  in  this  case,  to  review  the  case  of  Porter  v. 
Bockfordj  Rock  Island  c&  St.  Louis  R.  R.  Co.  ;*  but  after  a 
careful  reconsideration  of  the  rules  there  announced,  in  the  light 
of  appellant's  argument  in  this  case,  we  perceive  no  reason  to 
overrule  or  even  modify  any  thing  that  was  said  in  that  and 
other  cases  decided  at  the  same  time,  involving  questions  relat- 
ing to  the  taxation  of  the  property  and  franchises  of  corpora- 
tions. Most  of  the  questions  presented  by  this  record  are 
discussed  in  those  decisions,  and  being  satisfied  with  these  decis- 
ions, and  what  we  there  said,  we  have  no  inclination  to  again 
discuss  the  questions. 

It  is  urged  that  the  board  of  equalization  has  overvalued  the 
property  assessed,  and  adopted  a  false  rule  for  ascertaining  such 
value.  Even  if  it  were  true  that  there  was  too  great  a  value 
placed  on  this  property,  counsel  mista^ke  the  power  of  the  court 
to  afford  relief  for  that  reason.  Our  constitution,  article  9, 
section  1,  provides  that  "  the  general  assembly  shall  provide 
such  revenue  as  may  be  needed,  by  levying  a  tax,  by  valuation, 
so  that  every  person  and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his,  her  or  its  property ;  such  value  to  be 
ascertained  by  some  person  or  persons  to  be  elected  or  appointed 
in  such  manner  as  the  general  assembly  shall  direct,  and  not 
otherwise."  Thus  it  will  be  seen  that  all  power  to  fix  a  valua- 
tion is  taken  from  each  of  the  departments  of  the  government. 
It  is  unmistakably  vested  in  the  persons  elected  under  the  re- 
quirements of  the  statute,  and  it  can  only  be  fixed  by  them, 
and  not  otherwise.  The  legislative  branch  of  government 
could  not  exercise  this  power,  nor  could  the  executive,  because  ] 
the  constitution  has  not  only  vested  it  in  the  persons  elected, 
as   directed  by  the  general  assembly,  but  all  other  persons, 

*  The  case  above  cited  was  decided  at  the  January  term,  1874,  but  is  improperly 
reported  as  of  the  January  term,  1875,  in  76  111.  561. 
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bodies,  departments,  or  such  bodies  combined,  are  expressly 
prohibited  from  performing  that  duty. 

Nor  is  there  any  power,  expressed  or  implied,  by  which  the 
courts  can  fix  a  valuation,  or  review  the  action  of  the  assessors. 
They  are  invested  with  the  sole  power,  and  we  are  aware  of  no 
authority  to  review  their  action.  The  law  has  not,  nor  can  it, 
in  view  of  this  constitutional  provision,  empower  the  courts 
to  fix  the  valuation  of  property  for  taxation.  We  regard  no 
proposition  clearer.  If  the  courts  may  hear  evidence  and 
change  the  valuation  fixed  by  the  officers  elected  under  the  law 
to  perform  that  duty,  then  it  is  the  courts,  who  are  not  elected 
or  appointed  for  the  purpose,  who  fix  the  value,  and  that  would 
be  to  make  the  valuation  otherwise  than  is  peremptorily  required 
by  the  constitution.  For  the  courts  to  hear  evidence  and  change 
the  valuation  fixed  by  the  assessors  would  be  in  direct  and 
palpable  violation  of  the  constitution.  When  those  officers 
have  acted  it  is  final,  and  the  tax  payer  must  submit  to  the 
action  of  the  officer  who  is  clothed  with  the  sole  power  to  make 
the  estimate  of  the  value,  unless  he  can  show  it  was  fraudu- 
lently made,  or  that  the  property  assessed  was  not  liable  to 
taxation,  or  the  legislature  has,  in  authorizing  the  tax,  disre- 
garded or  transcended  the  principles  of  equality,  or  where  a 
tax  has  been  levied  when  not  authorized  by  law. 

Fraud  vitiates  all  acts,  and  this  as  well  as  others.  But  when 
the  officer  acts  with  a  fraudulent  purpose,  to  the  injury  of  the 
tax  payer,  the  latter  may  be  relieved  from  the  effects  of  the 
fraud.  And  when  the  officer  assesses  and  values  property  exempt 
from  taxation  he  acts  without  authority,  and  all  of  his  acts  in 
excess  of  his  power  are  void.  It  was  the  manifest  intention  of 
the  people,  in  ratifying  the  constitution,  to  make  the  action  of 
the  assessing  officers  final ;  and  there  are  cogent  reasons  for  the 
provision.  If  a  party  were  allowed  to  contest  the  valuation  of 
the  property  in  the  courts,  after  the  books  are  returned,  the  tax 
extended  and  the  warrant  issued  for  its  collection,  the  same 
thing  could  be  done  before  the  extension  of  the  tax  and  the 
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issuing  of  the  warrant.  And  if  every  tax  payer  might  appeal 
to  the  courts,  either  before  or  after  the  warrant  comes  to  the 
hands  of  the  collector,  the  greater  portion  of  the  revenue  could 
be  tied  up  and  delayed  for  years,  and  the  very  existence  of  the 
government  endangered,  as  its  life  depends  upon  the  requisite 
amount  of  revenue  for  its  support. 

For  the  purpose  of  preventing  such  delays  and  hazards  this 
provision  was,  no  doubt,  inserted.  In  most  governments  such 
delays  are  not  permitted  in  the  laying  and  collecting  their  rev- 
enue, and  such  a  policy  would  seem  to  be  imperatively  demanded. 
Kor  does  the  fact  that  taxes  are  high,  and  in  many  instances 
oppressive,  change  the  principle.  An  extravagant  and  wasteful 
administration  of  government  does  not  at  all  change  the  prin- 
ciple. The  taxes  are  levied  and  collected  to  meet  the  expenses 
of  general  and  local  government,  all  of  which  are  under  the 
control  of  the  people. 

They  elect  their  officers,  who  inaugurate  the  policies  of  their 
government,  and  they  know  that  a  lavish  expenditure  of  public 
money,  or  the  creation  of  large  State  or  local  municipal  debts, 
compels  the  imposition  of  heavy  taxes  to  meet  the  expense. 
Again,  they  elect  the  officers  who  make  these  assessments,  and 
it  is  for  them  to  select  men  of  intelligence,  capacity  and  in- 
tegrity for  the  purpose.  If  the  people  or  their  officers  create 
debts,  or  adopt  an  extravagant  policy  in  the  expenditure  of 
public  funds,  they  must  meet  the  burdens  thus  self-imposed,  as 
the  courts  are  no  more  able  to  relieve  them  from  the  conse- 
quences of  such  acts  than  from  their  just  individual  debts. 

Governments  are  created  to  protect  men  in  their  natural 
rights,  and  with  incidental  protection  to  their  civil  or  political 
rights.  No  means  has  been  devised  by  which  government 
can  be  maintained  without  the  use  of  revenue,  and  that  rev« 
enue  must  be  directly  or  indirectly  drawn  from  the  governed. 
In  different  organizations  different  modes  of  acquiring  such 
revenue  are  adopted.  In  our  State  the  great  central  idea  in 
collecting  taxes  is  that  every  person  owning  or  having  piop- 
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erty  in  the  State,  and  having  the  right  to  demand  the  aid  of  the 
government  in  its  protection,  as  well  as  his  own  rights,  whether 
of  person,  liberty,  or  property,  must  contribute  to  the  support 
of  the  State  government  in  proportion  to  the  value  of  his  prop- 
erty. The  rule  embraces  corporations  or  intangible  persons 
as  well  as  natural  persons.  They  hold  property  and  require  its 
protection.  They  transact  business  and  enter  into  contracts, 
and  require  the  power  of  the  State  to  enforce  them ;  and  the 
great  principle  of  natural  justice  demands  that  all  who  have  the 
right  to  command  and  employ  the  sovereign  power  of  the  State 
to  protect  them  in  their  rights,  should  contribute  to  the  ex- 
pense of  the  government,  in  arming  itself  with  means  and  in 
sustaining  the  requisite  official  force  to  protect  them  in  their 
rights. 

Nor  can  it  be  said  they  should  escape  because  they  have 
never  had  occasion  to  call  the  government  into  active  operation 
for  their  protection.  It  is  owing  to  the  fact  that  the  strong, 
the  wily,  the  unscrupulous  and  vicious  know  that  this  great 
power  of  government  is  held  in  reserve,  and  may  be  com- 
manded at  will  by  every  person,  that  has  rendered  the  indi- 
vidual secure  in  his  person,  liberty  and  property.  Remove 
governmental  power,  and  no  man  or  corporation  would  be 
secure  in  any  of  these  rights.  When  government  is  formed 
there  is  a  tacit  agreement  that  the  government  will  protect  all 
in  their  rights,  and  that  each  individual  will  contribute  his  just 
portion  of  the  means,  and  his  physical  power  when  required, 
for  its  support  and  preservation.  These  are  reciprocal  rights 
and  duties  that  are  imposed  by  the  compact  that  creates  govern- 
ment. 

That  our  revenue  laws,  based  on  and  in  conformity  to  the 
constitution,  cannot  or  should  not  be  so  executed  as  to  produce 
exact  and  equal  burdens,  is  not  surprising.  However  honest, 
intelligent,  and  well  qualified  the  officers  selected  to  fix  the 
value,  they  are  liable  to  err  in  judgment.  All  know  that 
the  question  of  value  of  property  is  one  on  which  men  equally 
38— 75th  III. 
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honest  and  intelligent  widely  differ.  In  fact,  but  a  smaU  portion 
of  the  property  of  the  country  has  a  known,  fixed  value.  Hence 
at  best  the  assessor  can  but  approximate  its  value. 

The  principle  upon  which  the  government  acts  in  raising  its 
revenue  is  eminently  just.  The  practical  workings  of  the 
law  may  operate  unequally,  but  that  should  not  be  attributed 
to  the  principle,  but  to  the  Unfair  manner  in  which  the  law  is 
enforced.  The  constitution  and  the  law  are  fair.  Under  them 
every  person  in  the  State  has  had  his  rights  passed  upon,  and  if 
the  law  has  been  strictly  observed,  no  one  has  been  wronged ; 
but  if,  from  the  incompetency,  recklessness,  or  partiality  of  the 
officers,  the  law  has  not  been  duly  administered,  that  forms  no 
ground  for  relief. 

There  can  be  no  question  that  the  board  of  equalization  is 
composed  of  persons  elected  to  assess  and  fix  the  value  of  such 
property  as  has  been  designated  by  law.  And,  in  pursuance 
of  their  power  under  the  constitution  and  the  law,  they  have 
assessed  and  valued  this  property,  and  we  are  powerless  to 
change  the  valuation  they  have  fixed.  Nor  can  we  examine 
the  mode  of  reasoning  or  the  basis  adopted  to  ascertain  the 
value  of  the  property.  It  may  be  illogical  or  even  absurd,  but 
that  in  nowise  affects  the  exercise  of  the  power.  If  we  could 
look  into  the  mode  of  reasoning  adopted  because  it  was 
wholly  illogical,  we  would  have  the  power  to  do  so  when  it 
was  not  strictly  logical.  And  to  do  so  the  courts  would  become 
the  assessors  of  property  and  fix  its  value  for  taxation,  and  not 
the  officers  elected  under  the  law  and  constitution  for  the  pur- 
pose. We  cannot,  therefore,  inquire  into  the  manner  in  which 
the  board  of  equalization  arrived  at  the  value  fixed  on  the 
property  named  in  the  bill.  But,  from  the  allegations  of  the 
bill  itself,  we  fail  to  see  that  there  is  the  slightest  injustice  done 
to  appellant  by  this  levy. 

The  law  requires  all  property  to  be  valued  for  taxation  at  its 
true  value,  and  we  must  presume  that  officers  do  their  duty. 
If  that  has  been  done,  as  a  rule,  with  the  tax  payers  of  the 
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State,  an  individual  has  no  right  to  complain  when  he  is  taxed 
on  but  little,  if  any,  more  than  half  of  his  property,  or  his 
property  has  only  been  valued  at  half  its  worth  in  cash. 
From  the  bill,  we  are  unable  to  see  that  appellant's  property  has 
been  fixed  above  one-half,  or,  at  most,  slightly  above  that  rate. 
If  this  is  true,  there  can  be  no  pretense  that  the  slightest  injustice 
has  been  done  to  appellant ;  but  the  wrong  is  to  the  government, 
and  other  tax  payers,  the  property  not  having  been  assessed  at  its 
fair  cash  value.  Nor  can  we  take  into  consideration  the  fact 
that  the  tax  payer,  whether  a  natural  or  an  artificial  person,  is 
embarrassed,  in  failing  circumstances,  or  that  the  payment  of 
large  sums  for  taxes  will  diminish  their  profits  or  gains.  We 
are  invested  with  no  power  to  relieve  against  such  considera- 
tions. The  constitution  is  imperative  in  its  mandate  that  every 
person  and  corporation  shall  pay  a  tax  on  his  or  its  property, 
according  to  its  value.  There  is  no  power  in  the  State  to  make 
any  exceptions  in  their  favor,  and  there  being  no  such  power,  all 
must  alike  submit,  and  the  law  must  be  enforced  as  it  is  found, 
without  reference  to  such  considerations.  When  the  people, 
through  another  constitutional  convention,  shall  so  provide, 
then  relief  will  be  afiorded  on  such  grounds. 

It  is  urged  that  appellants  are  assessed  on  a  portion  of 
their  property  which  is  invested  in  bonds  of  the  general 
government,  and  not  liable  to  taxation.  The  allegation  is: 
"  That  the  total  capital  *  *  *  derived  from  the  sale  of 
its  stock,  from  its  business,  and  from  all  other  sources,  at  the 
time  of  said  assessment,  was  $1,729,372.22,  as  shown  in  the 
statement  *  *  to  the  insurance  department  of  the  State  of 
Illinois ;  and  of  this  sum  not  less  than  $1,630,345.75  have  been 
invested  in,  or  composed  of,  real  and  personal  property,  which 
is  taxed  independently  of  their  stock ;  in  bonds  of  the  govern- 
ment of  the  United  States,  which  are  exempt  from  taxation ; 
and  re-assurance  reserve,  and  premiums  due  and  in  course  of 
collection,  which  last  two  items  are  not  found  on  hand  and  not 
subject  to  taxation."     There  is  no  allegation  as  to  the  value  of 
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the  real  and  personal  property.  It  may  be,  and  probably  is,  of 
but  trifling  value  as  assessed,  as  no  reason  is  perceived  why  such 
a  corporation  should  hold  large  amounts  of  either  kind.  Nor 
does  it  appear  how  much  is  invested  in  government  bonds. 
For  aught  that  is  shown,  it  may  be  but  a  few  thousand  dollars. 

It  also  fails  to  appear  what  amount  constitutes  the  re-assurance 
reserve,  and  the  premiums  in  the  course  of  collection.  But  it 
is  said  that  the  re-assurance  reserve  and  the  premiums  being 
collected  are  not  subject  to  taxation.  We  fail  to  perceive  why 
they  are  not,  as  they  are  funds  and  claims  that  would  be,  in  the 
hands  of  a  natural  person.  A  merchant  or  other  business  man 
is  taxed  on  the  funds  he  has  on  hand,  as  well  as  on  all  debts 
owing  him,  that  are  collectible,  or  so  regarded;  and  no 
reason  is  perceived  why  a  corporation  should  not  be  required 
to  contribute  in  the  same  way  to  the  support  of  the  govern- 
ment. 

It  is  insisted,  the  shareholders  are  assessed  and  taxed  on  the 
stock  they  hold ;  If  so,  it  is  their  own  fault.  The  third  section 
of  the  revenue  law,  by  the  fourth  clause,  has  provided  against 
double  assessment,  and  declares  that,  when  the  tangible  prop, 
erty  or  capital  stock  shall  be  assessed  under  the  act,  the 
shares  of  such  stock  shall  not  be  assessed  or  taxed  in  this 
State.  Hence  tlie  shareholders  could  not  be  legally  assessed 
on  their  shares;  and  if  they  listed  such  shares,  it  was  their 
own  fault.  They  could,  if  they  so  desired,  have  avoided  such 
a  tax,  and  the  presumption  would  be  that  they  had  claimed  and 
received  the  exemption,  after  the  assessment  of  the  capital 
stock  was  made  by  the  Board  of  Equalization.  But,  even  if 
they  did  not,  it  concerns  them  alone,  and  in  nowise  affects 
appellants,  who  can  only  see  to  the  taxes  levied  on  the  corpora- 
tion. The  exemption  of  the  shares  depends  upon  the  assess- 
ment of  the  capital  stock,  and  not  the  exemption  of  the  stock 
on  the  assessment  of  the  shares  to  the  individual  owners.  The 
exemption  is  to  them  and  not  to  the  company ;  and  if  the 
owners  fail  to  assert  their  rights,  others  cannot  do  so  for  them. 
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The  amount  assessed  is  not  half  of  what  the  company  own, 
independent  of  the  value  of  their  franchise  and  their  capital 
stock,  and  the  bill  fails  to  show  that  thej  are  overtaxed,  even 
if  we  had  the  power  to  afford  relief  if  they  were. 

The  decree  of  the  court  below  sustaining  the  demurrer  and 
dimissing  the  bill  is  affirmed. 

Decree  affirmed. 


Charles  Gebhaedt 

V. 

Abner  Reeves. 


1.  Streets  AND  ALLEYS  —  making  and  recording  plat  operates  as  a  con- 
veyance of.  When  a  plat  is  executed,  certified,  acknowledged  and  recorded 
in  conformity  with  the  provisions  of  the  statute  of  1845,  in  relation  to  laying 
out  towns,  additions  and  subdivisions  of  lots,  the  fee  of  all  that  portion  of 
the  land  designated  as  streets  and  alleys  becomes  absolutely  vested  in  the 
corporation  of  the  town  or  city,  in  trust  for  the  use  of  the  public.  If  the 
plat  is  recorded  before  the  town  has  a  corporate  existence,  the  fee  remains 
in  abeyance,  subject  to  vest  in  the  corporation  as  soon  as  created.  Making 
and  recording  the  plat  operates  as  a  grant  of  the  fee  to  the  municipality  as 
effectually  as  would  a  deed. 

2.  Same  —  literal  compliance  with,  statute  not  necessary  to  pass  fee  in 
streets.  A  substantial  compliance  with  the  provisions  of  the  statute  in 
making  and  recording  a  plat  will  be  sufficient  to  operate  as  a  grant  of  the 
fee  in  the  streets  and  alleys.  The  fact  that  the  plat  and  survey  are  made  by 
one  not  a  county  surveyor  will  not  invalidate  the  proceedings,  as  it  is  the 
acknowledging  and  recording  of  the  plat  that  vests  the  fee  in  the  corporation. 
And  the  fact  that  no  corner  stone  is  designated  on  the  plat,  as  required  by 
statute,  when  other  monuments  are  designated  from  which  the  location  of 
the  lots,  streets  and  alleys  can  be  ascertained  with  equal  certainty,  will 
not  render  the  plat  inoperative  to  pass  the  title  to  the  streets  and  alleys. 

3.  Same  —  on  vacation,  title  to  revert  to  the  original  proprietor.  Where  a 
street  or  alley,  the  fee  of  which  has  passed  to  the  coiporation  by  the  mak- 
ing and  recording  of  a  plat,  is  vacated  by  the  corporate  authorities,  and  its 
use  abandoned,  the  fee  that  was  in  the  city  or  town  will  revert  to  the 
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original  owner  wlio  dedicated  tlie  same,  and  not  to  the  abutting  lot  owners, 
and  neither  the  legislature  nor  the  corporate  authorities  can  divest  such 
owner  of  it. 

4.  The  grant  of  a  lot  abutting  upon  such  a  street  or  alley  is  distinguish- 
able from  a  grant  of  land  upon  an  ordinary  highway.  In  the  latter,  the 
publi-j  having  but  an  easement  in  the  land  used  as  a  highway,  a  grant  by 
the  owner  passes  the  title  subject  to  the  easement,  while  in  the  former, 
the  title  to  the  street  or  alley  having  passed  to  the  municipality,  the 
original  proprietor  has  no  title  whatever  in  the  same  to  convey.  In  the  one 
case,  therefore,  on  vacation  and  abandonment,  the  grantee  takes  the  title 
unincumbered  by  the  easement,  while  in  the  other  he  takes  no  title  what- 
ever beyond  the  boundaries  of  his  lot. 

5.  Same  —  Act  of  1851,  for  vacating  and  conveying  streets,  construed. 
Under  the  act  of  1851,  which  provided  that  the  corporate  authorities  of 
towns  and  cities,  on  petition,  might  vacate  streets,  and  convey,  by  quit- 
claim deed,  any  interest  the  corporation  had  in  the  street,  to  the  adjoining 
lot  owners,  a  town  or  city  has  no  power  to  convey  the  fee  or  title  to  a  street, 
when  vacated.  A  law  that  would  have  the  effect  to  transfer  the  property 
of  one  man  to  another  without  compensation,  or  would  authorize  the  same 
thing  to  be  done,  would  be  palpably  in  violation  of  the  constitution,  and 
void. 

6.  Same  —  when  title  to,  does  not  pass.  In  the  case  of  an  ordinary  high- 
way, or  where  a  town  or  city  obtains  a  street  or  alley  by  dedication  merely, 
or  by  condemnation  under  the  right  of  eminent  domain,  or  where  urban 
property  has  been  laid  off  and  platted  by  the  owner  into  lots,  with  streets 
and  alleys,  under  circumstances  from  which  a  dedication  may  be  inferred, 
or  in  any  mode  except  by  what  is  equivalent  to  a  conveyance,  an  easement 
only  is  acquired,  and  the  fee  remains  in  the  original  owner  or  proprietor. 

7.  Easement  — passes  by  grant  of  adjacent  premises.  An  easement  may 
pass  without  express  mention,  as  an  incident  to  the  grant  of  the  adjacent 
premises  ;  but  the  fee  in  one  piece  of  land  not  mentioned  in  the  deed  will 
not  pass  as  appurtenant  to  another  tract  granted  by  an  accurate  descrip- 
tion, giving  it  a  definite  and  limited  boundary. 

8.  Mixed  question  op  law  and  fact.  Whether  a  plat  of  an  addition 
to  a  town,  or  of  the  subdivision  of  a  lot  in  a  city  or  town,  is  made  in  con- 
formity with  the  statute,  is  a  mixed  question  of  law  and  fact. 

9.  Estoppel  —  to  claim  easement  in  vacated  street.  While  it  is  true  that 
the  owners  of  lots  abutting  upon  a  street  cannot  be  deprived  of  ingress 
and  egress  to  the  same  without  compensation,  yet,  when  such  street  is 
vacated  by  the  corporate  authorities,  upon  their  petition  to  have  the  same 
done,  they  will  be  estopped  from  asserting  that  an  easement  remains  m 
the  corporation  for  their  benefit,  and  cannot  invoke  the  principle  in  defense 
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to  an  action  of  ejectment  by  the  owner  of  such  vacated  street  to  recover 
possession. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henky  Booth,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Abner  Reeves 
against  Charles  Gebhardt,  for  certain  real  estate  in  Bronson's 
addition  to  the  city  of  Chicago. 

It  appeared  that  Reeves,  being  the  owner  of  four  lots  in 
Bronson's  addition,  subdivided  them  into  twenty-seven  lots, 
with  streets  and  alleys,  and  that  the  defendant  afterward 
acquired  title  to  certain  lots  of  this  subdivision,  and  that, 
several  years  after  this,  the  city  council  of  Chicago,  on  petition 
of  the  property  holders,  vacated  the  streets  and  alleys.  Sub- 
sequently, and  before  the  commencement  of  this  suit,  the  de- 
fendant took  possession  of  those  portions  of  the  vacated  alley 
adjacent  to  two  of  his  lots,  and  also  entered  and  built  a  house 
upon  the  thirty  feet,  or  one-half  of  the  vacated  street  adjoining 
one  of  his  lots  on  the  west.  This  suit  was  brought  to  recover 
possession  of  said  parcels  so  occupied,  which  formerly  were  in 
the  alley  and  street.  A  trial  was  had  before  the  court,  without 
a  jury,  who  found  for  the  plaintiff,  and  gave  judgment  for  tho 
land.     The  defendant  brings  the  case  here  by  appeal. 

Messrs,  Kissen  &  Barnum,  for  the  appellant. 

Messrs.  Goudy  &  Chandler,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Whatever  may  be  the  decision  in  other  States,  under  statutes 
similar  or  identical  with  ours,  it  is  settled  definitely  in  this 
State,  that  where  a  plat  is  executed,  certified,  acknowledged  and 
recorded  in  conformity  with  the  provisions  of  the  statute  of 
1845,  in  relation  to  laying  out  towns,  additions  and  subdi- 
visions of  lots,  the  fee  of  all  that  portion  of  the  land  desig- 
nated as  streets  and  alleys  becomes  absolutely  vested  in  the 
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corporation  of  the  town  or  city,  in  trust  for  the  use  and  bene- 
fit of  the  public.  If  the  plat  is  recorded  before  the  town  has 
a  corporate  existence,  the  fee  remains  in  abeyance,  subject  to 
vest  in  the  corporation  as  soon  as  created.  Making  and  record- 
ing the  plat  operates  as  a  grant  of  the  fee  of  the  land  com- 
prised in  the  streets  and  alleys,  to  the  corporation  of  the 
municipality,  as  effectually  as  would  a  deed.  Trustees  v.  Hawen^ 
11  111.  554;  Hunter  v.  Middleton,  13  ib.  50;  Manly  v. 
Gibson^  ib.  308 ;  Leech  v.  Waugh^  24  ib.  228 ;  Stejphani  v. 
Brown,  40  ib.  428 ;  L  B.  <&  W.  R.  R.  Co.  v.  Earthy,  67  ib. 
439  ;  St.  John  v.  Quitzow,  72  ib. . 

But  in  cases  of  an  ordinary  highway,  or  where  the  town  or 
city  obtains  a  street  or  aUey  by  dedication,  or  by  condemnation 
under  the  right  of  eminent  domain,  or  where  urban  property 
has  been  laid  off  and  platted  by  the  owner  into  lots,  with  streets 
and  alleys  intersecting  each  other,  under  circumstances  from 
which  a  dedication  might  be  inferred,  or,  indeed,  in  any  mode 
except  by  what  would  be  equivalent  to  a  conveyance,  only  an 
easement  is  acquired,  the  fee  remaining  in  the  original  owner 
or  proprietor.     /.  B.  (&  W.  R.  R.  Co.  v.  Hartley,  supra. 

The  defense  in  this  case  is  placed  principally  upon  the  latter 
proposition.  Assuming  the  plat  of  the  subdivision  made  by 
plaintiff,  of  lots  owned  by  him,  did  not  conform  to  the  statute, 
it  is  contended,  it  created  an  easement  in  favor  of  the  public 
in  the  street  and  alley  in  question,  but  did  not  convey  the  fee 
to  the  city  ;  and  hence  it  is  said  the  fee  remained  in  the  pro- 
prietor, and  passed  to  the  defendant,  by  the  conveyance  to  him 
of  the  abutting  lots,  burdened  with  an  easement,  which  was 
wholly  removed  by  the  subsequent  vacation  and  abandonment. 

"Whether  the  plat  of  the  subdivision  of  plaintiff's  lots  was 
made  in  conformity  with  the  statute  of  1845,  is  a  mixed 
question  of  law  and  fact.  The  record  and  plat  having  been 
destroyed  by  fire,  resort  to  secondary  evidence  was  necessary 
to  establish  the  contents.  Although  the  evidence  does  not 
show  affirmatively  a  literal  compliance,  it  does  show  a  sub- 
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stantial  compliance  with  the  provisions  of  the  statute,  and 
that  is  all  the  law  requires.  In  all  essential  matters,  an  exact 
compliance  is  shown.  Enough  was  proven  to  warrant  the  find- 
ing of  the  court. 

Objection  is  made  that  Clayton,  who  made  the  survey,  plat 
and  certificate,  was  not  a  county  surveyor.  After  the  destruc- 
tion of  all  written  evidence  of  his  official  capacity,  the  pre- 
sumption in  favor  of  the  validity  of  the  acts  of  a  de  facto 
ofiicer  should  be  indulged,  in  the  absence  of  proof  to  the  con- 
trary, it  was  made  by  an  officer  authorized  by  law  to  act,  either 
by  a  county  surveyor,  or  by  one  licensed  by  the  city  under  its 
charter,  with  the  same  power  as  county  surveyors.  But,  waiv- 
ing all  presumptions  in  favor  of  the  legality  of  the  acts  of  the 
officer  acting,  the  plat  and  certificate  are  not  necessarily  in- 
valid because  not  executed  by  a  county  surveyor.  Although 
made  by  another  surveyor,  it  may  still  have  all  the  force  of  a 
statutory  conveyance  of  the  streets  and  alleys  to  the  city,  in 
trust  for  the  public.  Repeated  decisions  of  this  court  hold  it 
is  the  acknowledging  and  recording  of  the  plat  that  vests  the 
fee  in  the  corporation.  Trustees  v.  Haven  /  Manly  v.  Oib- 
son  I  Hunter  v.  Middleton,  su/pra. 

It  cannot  be  deemed  essential  who  did  the  manual  labor  of 
making  the  survey  and  plat,  so  they  are  accurately  done.  The 
conveyance  derives  its  validity  from  the  acknowledging  and 
recording  of  the  plat  by  the  owner  of  the  lands.  Of  this 
same  class  is  the  objection  no  corner  stone  was  designated  on 
the  plat.  There  were  other  monuments  from  which  the  loca- 
tion of  the  lots,  streets  and  alleys  could  be  ascertained  with 
equal  certainty.  This  is  all  the  purpose  to  be  accomplished  by 
designating  a  stone  as  a  corner,  and  it  cannot  be  the  absence  of 
the  particular  monument  described  in  the  statute,  when  another 
is  indicated  as  effectual  for  that  purpose,  vitiates  and  renders 
void  the  plat  as  a  statutory  conveyance.  Hence,  regarding  the 
plat  as  having  been  executed,  certified,  acknowledged  and  re- 
corded in  substantial  compliance  with  the  statute  of  1845,  it 
39— 75th  III. 
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follows,  the  fee  of  the  street  and  alley  designated  became  vested 
in  the  city,  in  trast  for  the  public. 

The  street  and  alley  having  been  vacated  by  an  ordinance, 
and  the  use  of  them  abandoned,  the  question  arises,  what  be- 
comes of  the  fee  that  was  in  the  city  ?  Does  it  revert  to  the 
original  owner,  or  does  it  go  to  his  grantee  of  the  adjacent 
lots  ?  Under  the  previous  decisions  of  this  court,  the  inquiry 
admits  of  but  one  answer — it  reverts  to  the  original  owner. 
Hunter  v.  Middleton  /  St.  John  v.  Quitzow,  supra. 

The  exact  question  arose  in  8t.  John  v.  Quitzow,  and  it  was 
ruled,  where  the  fee  of  the  street  had  been  vested  in  the  town, 
but  subsequently  vacated  by  authority  of  law,  and  its  use 
abandoned,  the  fee  returned  to  the  original  proprietor.  The 
decision  of  this  branch  of  the  case  might  be  placed  on  the 
authority  of  that  case  alone ;  but  a  brief  reference  to  the 
principles  underlying  that  decision  may  be  justified  by  the  im- 
portance of  the  interests  involved. 

Under  our  statute,  by  the  making,  acknowledging  and 
recording  of  the  plat  of  a  town,  addition  or  subdivision  of  lots, 
the  owner  of  the  land  voluntarily  parts  with  all  his  title  to  the 
streets  and  alleys,  and  transfers  it  to  the  corporation.  The 
legal  effect  is  precisely  the  same  as  if  he  had  made  a  direct 
conveyance  to  the  corporation,  in  trust  for  the  public.  All 
interest  in  the  estate  that  was  in  the  owner  becomes  vested  in 
the  corporation,  l^o  limitation  is  fixed  to  the  existence  of  the 
trust.  It  may  endure  forever.  Until  the  municipality  shall  elect 
to  abandon  the  use  of  the  streets  and  alleys,  the  former  owner 
has  no  interest  whatever  in  the  land  embraced  within  them, 
—  absolutely  nothing,  within  any  definition  of  estate  or 
property,  that  he  could  sell  and  convey.  It  had  all  passed  to 
the  corporation  by  the  former  grant,  subject  only  to  the  possi- 
bility it  might  revert  to  him,  if  the  contingency  ever  happened 
the  municipality  should  ever  abandon  the  trust.  Logically  it 
follows,  by  the  grant  of  the  adjacent  lot,  the  grantee  takes  no 
interest  under  his  deed  in  the  street  or  alley,  other  than  what 
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he  acquires  in  common  with  the  public.  An  easement  may 
pass,  without  express  mention,  as  an  incident  to  the  grant  of 
the  adjacent  premises ;  but  there  can  be  no  authority  found, 
either  in  reason  or  justice,  for  the  proposition,  the  fee  in  one 
piece  of  land,  not  mentioned  in  the  deed,  passes  as  appurtenant 
to  another  tract  granted  by  an  accurate  description,  giving  it  a 
definite  and  limited  boundary.  Jackson  v.  Hathaway,  15 
Johns.  448  ;  Tyler  v.  Hammon,  11  Pick.  193 ;  O^Zindar  v. 
Zathro^,  21  ib.  292. 

The  principle  is,  the  limits  of  his  lot  mark  the  boundary  be- 
yond which  the  title  of  the  grantee  does  not  extend.  This  is 
not  like  a  title  of  an  ordinary  highway,  or  a  case  where  an 
easement  is  acquired  over  a  street  in  a  mode  other  than  by  a 
statutory  or  direct  conveyance.  In  such  case  the  fee  remains 
in  the  original  proprietor,  burdened  with  an  easement  in  favor 
of  the  public,  and  will  pass  with  the  grant  of  the  abutting 
premises.  His  conveyance,  by  operation  of  law,  carries  the 
title  to  the  centre  of  the  highway,  as  a  part  and  parcel  of  the 
grant,  if  there  be  no  words  of  limitation.  The  fee  is  his  to 
grant,  and  the  rule  is  founded  on  a  presumption  that  prevails 
as  to  the  intention  of  the  grantor,  as  well  as  the  policy  of  the 
law.  No  doubt  the  rule,  in  its  practical  operations,  subserves 
the  public  good  by  preventing  the  existence  of  strips  of  land 
of  no  great  value,  formerly  a  part  of  the  highway,  but  on  the 
abandonment  of  which  would  induce  profitless  and  vexatious 
litigation.     3  Kent,  433. 

It  is  conceded  the  lot  owners  abutting  on  a  street  cannot  be 
deprived  of  ingress  and  egress  without  compensation,  or  waiver 
of  it.  But  defendant  cannot  invoke  the  aid  of  this  principle 
to  sustain  his  defense  The  vacation  of  the  street  and  alley 
was  made  upon  petition  of  the  adjacent  lot  owners,  among 
whom  was  the  defendant.  He  is,  therefore,  estopped  from 
asserting  that  an  easement  remains  in  the  city  for  his  benefit. 

It  was  under  the  act  of  1851  the  street  and  alley  in  question 
were  vacated.     Counsel  misconceive  the  scope  and  effect  of 
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that  act.  Bj  its  provisions,  the  coi'porate  authorities  of  the 
city  were  authorized,  upon  petition  of  the  property  owners,  to 
vacate  the  streets,  and  convey,  by  quitclaim  deed,  any  interest 
the  city  had  in  the  street,  to  the  owners  of  lots  and  lands  next 
adjoining.  The  proposition  relied  on  is,  this  law,  in  force  when 
the  plat  was  made,  in  some  way  made  a  contract  for  plaintiff, 
by  which  he,  in  effect,  disclaimed,  in  favor  of  his  grantee,  all 
interest  in  the  street,  in  case  it  should  thereafter  be  vacated,  and 
agreed  that  whatever  interest  the  city  may  have  had  therein 
should  be  conveyed  to  the  adjoining  owners.  Two  answers 
suggest  themselves.  First :  The  city  possessed  no  power  to 
grant  the  fee  in  a  public  street  or  alley  for  private  purposes, 
nor  does  the  act  in  question  purport  to  confer  any  such  author- 
ity ;  it  simply  authorizes  the  city  to  release  whatever  interest 
in  the  street  it  could  lawfully  convey.  Second :  The  fee  plain- 
tiff had  in  the  street  and  alley  could  not  be  divested  and  trans- 
ferred to  the  adjacent  lot  owners  by  direct  legislative  action ; 
nor  could  authority  be  given  to  any  agency  to  do  it  for  private 
purposes.  An  intention  to  take  the  property  of  one  man  and 
transfer  to  another,  without  compensation,  ought  not  to  be 
attributed  to  the  legislature,  where  a  different  motive  may  be 
assigned  for  its  action.  A  law  that  would  have  that  effect,  or 
that  would  authorize  it  to  be  done,  would  be  palpably  in  viola- 
tion of  the  constitution,  as  well  as  unjust.  The  act  we  are  con- 
sidering admits  of  the  construction  first  indicated,  consistently 
with  the  constitution,  and  in  that  view  it  works  no  injustice. 
This  point  was  expressly  ruled  in  St.  John  v.  Quitzow,  and  to 
the  same  effect  is  Jackson  v.  Hathaway,  supra. 

The  finding  of  the  court  was  warranted  by  the  law  and  the 
evidence,  and  its  judgment  must  be  affirmed. 

Jtidgment  affirmed. 

Mr.  Justice  Sheldon  dissenting,  on  the  ground  that  on 
vacation  of  the  street  it  reverted  to  the  then  owners  of  the  ad- 
joining lots. 

Mr.  Justice  McAllister  dissented  upon  the  same  ground. 
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Bryan  Philpot  et  al. 

V. 

Abner  Taylor. 


1.  Case  —  lies  for  damages  growing  out  of  an  illegal  or  vyrongful 
act.  Whoever  does  an  illegal  or  wrongful  act  is  answerable  for  all  the 
consequences  in  the  ordinary  and  natural  course  of  events,  though  these 
consequences  be  directly  brought  about  by  the  intervening  agency  of  others, 
provided  the  intervening  agencies  were  set  in  motion  by  the  primary  wrong- 
doer, or  provided  the  immediate  acts  causing  the  damage  are  the  necessary 
or  legal  and  natural  consequence  of  the  original  wrongful  act. 

2.  Same  —  lies  for  selling  land  of  another  without  authority.  Where  a 
party,  falsely  pretending  to  be  the  agent  of  the  owner  of  land  to  sell  the 
same,  executes  a  contract  for  its  sale,  which  is  recorded,  and  upon  which 
the  purchaser  brings  suit  for  a  specific  performance,  whereby  the  owner  is 
put  to  trouble  and  expense  in  defending  the  same,  such  pretended  agent 
will  be  liable  to  the  owner  in  an  action  on  the  case  for  the  damages  sus- 
tained by  him  in  defending  the  suit. 

3.  Evidence  —  declarations  of  parties  in  collusion  to  defraud,  admissible  — 
other  party  eomhining  with  him.  In  a  suit  against  a  party  for  falsely 
assuming  to  be  the  plaintiflPs  agent  to  sell  land  and  making  a  sale  thereof, 
where  the  facts  show  a  combination  or  collusion  between  the  defendant  and 
the  purchaser  to  eflPect  a  common  purpose,  the  declarations  of  the  purchaser 
are  admissible  against  the  defendant,  though  not  made  in  his  presence. 

4.  Practice  —  reading  law  in  "presence  of  jury.  On  the  trial  of  an  action 
on  the  case  the  plaintiff's  counsel  was  about  to  read  to  the  jury  a  part  of  an 
opinion  of  this  court,  and  on  objection  by  the  defendant,  the  plaintiff's  coun- 
sel said  he  would  read  it  for  the  benefit  of  the  court,  and  did  so  read  it : 
Held,  that  this  was  improper  and  should  not  have  been  permitted,  as  the 
jury  can  receive  the  law  only  from  the  judge,  and  in  the  form  of  written 
instructions. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  Burns,  Judge,  presiding. 

Messrs.  Grant  &  Swift,  and  Mr.  H.  S.  Monroe,  for  the 
appellants. 
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Messrs.  Atek  &  Kales,  for  the  appellee. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  case,  in  the  Superior  Court  of  Cook  county,  bj 
Abner  Taylor,  against  Bryan  Philpot  and  Henry  E.  Pickett, 
for  falsely  pretending  to  be  the  agents  of  plaintiff  to  sell  cer- 
tain real  estate  belonging  to  him,  in  the  city  of  Chicago,  and, 
under  that  pretense,  entering  into  a  contract  with  one  Merrill 
to  sell  the  premises  to  him,  which  contract  they  caused  to  be 
recorded  in  the  proper  office  in  Cook  county,  and  to  enforce 
which,  Merrill  filed  a  bill  in  chancery  against  the  plaintiff,  by 
means  whereof  plaintiff  was  put  to  great  charges  and  expenses 
in  defending  the  same,  and  for  attorneys'  fees  on  appeal,  and 
for  printing  abstracts  -and  briefs,  to  his  damage  five  thousand 
dollars. 

The  cause  was  tried  by  a  jury  on  the  general  issue,  result- 
ing in  a  verdict  for  the  plaintiff  for  fourteen  hundred  sixty 
seven  dollars  sixty-three  cents.  A  motion  for  a  new  trial 
was  denied,  and  judgment  rendered  on  the  verdict,  to  reverse 
which,  defendants  appeal,  and  raise  several  questions,  all  of 
which  we  have  considered. 

Appellants  make  the  point  that  the  action  cannot  be  main- 
tained, because  the  damage  complained  of  is  too  remote  from 
the  alleged  cause. 

Many  authorities  are  cited  on  this  point,  which  do  not  seem 
to  have  any  direct  bearing  on  the  proposition  arising  out  of  the 
facts  of  this  case. 

It  is  argued  it  did  not  follow,  by  means  of  making  the  con- 
tract complained  of,  that  Merrill  would  institute  suit  for  a  spe- 
cific performance.  This,  in  the  ordinary  course  of  busuiess, 
was  reasonably  to  have  been  expected ;  and  defendants  are 
charged  with  placing  it  in  the  power  of  Merrill  to  bring  such 
action,  to  defend  against  which,  heavy  expenses  were  incurred. 
This  is  the  very  gist  of  this  action. 

The  rule,  as   found  in  the  text-books,  is,  that  whosoever 
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does  an  illegal  or  wrongful  act  is  answerable  for  all  the  conse- 
quences in  the  ordinary  and  natui'al  course  of  events,  though 
these  consequences  be  directly  brought  about  by  the  interven- 
ing agency  of  others,  provided  the  intervening  agents  were 
set  in  motion  by  the  primary  wrong-doer ;  or,  provided  their 
acts,  causing  the  damage,  were  the  necessary  or  legal  and 
natural  consequence  of  the  original  wrongful  act. 

Here,  Merrill  was  the  intervening  agent,  who  was  set  in 
motion  by  these  pretended  agents — the  appellants,  the  original 
and  primary  wrong-doers.  Had  they  not  given  the  contract, 
there  would  have  been  no  chancery  suit,  by  Merrill,  to  compel 
performance.  A  case  is  referred  to  from  30  Law  Journal, 
Queen's  Bench,  137,  Dixon  v.  Fourooy,  where  it  was  held,  if 
the  natural  result  of  a  wrongful  act,  committed  by  a  defendant, 
has  been  to  plunge  the  plaintiff  into  a  chancery  suit,  and  there- 
by to  cause  him  to  incur  costs  and  expenses,  whatever  may  be 
the  event  of  the  suit,  there  is  that  conjunction  of  wrong  and 
damage  which  will  give  the  plaintiff  good  cause  of  action. 

But  we  need  not  go  beyond  our  own  court  for  authority  on 
this  point.  In  McEwen  v.  Kerfoot,  37  111.  530,  which  was 
assumpsit  by  Kerfoot  against  McEwen,  to  recover  his  commis- 
sions on  a  sale  of  land  made  by  plaintiff  for  defendant,  and  at 
his  request,  the  special  plea  sought  to  set  off  and  liquidate 
damages  arising  out  of  the  subject  matter  of  the  suit,  growing 
out  of  the  alleged  fact  of  want  of  authority  in  the  agent  to 
make  the  contract,  and  thereby  embarrass  his  principal  by  giv- 
ing the  purchaser  a  written  contract,  to  be  reduced  to  record, 
and  drawn  upon  a  basis  which  his  principal  had  refused  to 
accept.  It  was  held  that  the  principal  had  the  right  to  set  off 
any  damages  he  incurred  in  consequence  of  the  execution  of  the 
written  contract,  against  the  claim  set  up  by  the  agent  for  his 
commissions  in  making  the  sale,  after  he  was  advised  his  prin- 
cipal had  repudiated  the  sale. 

To  the  same  effect  is  Himes  v.  Keighhlingher,  14  111.  469. 
Here,  as  in  that  case,  the  declaration  counts  upon  a  malfeasance, 
for  an  affirmative  wrono:ful  act.     It  is  for  the  tortious  act  of 
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defendants,  and  to  recover  for  the  trouble  and  expenses  neces- 
sarily incui-red  to  get  rid  of  the  effects  of  this  audacious  act. 
It  cannot  be  said  these  expenses  were  not  the  reasonable  result 
of  defendants'  conduct. 

The  next  point  made  by  appellants  is,  that  incompetent  and 
irrelevant  testimony  was  admitted  on  behalf  of  appellee. 

This  is  based,  mainly,  on  the  fact  that  declarations  of  Merrill, 
in  regard  to  the  transaction,  made  not  in  the  presence  of 
appellants,  went  to  the  jury. 

We  see  nothing  wrong  in  this,  as  the  circumstances  attend- 
ing the  transaction  tended  to  show  a  combination  or  collusion 
between  appellants  and  Merrill,  to  effect  the  purpose  which  was 
consummated  by  the  execution  of  the  written  contract  to  Merrill, 
and  placing  the  same  on  record.  We  see  no  error  in  admitting 
any  of  the  documentary  or  other  evidence  offered  by  appellee. 

The  next  point  made  is,  giving  instmctions  for  the  plaintiff, 
and  refusing  and  modifying  instructions  asked  by  defend- 
ants. 

We  have  considered  the  instructions  with  care,  and  do  not 
find  they  are  obnoxious  to  any  of  the  criticisms  of  appellants ; 
nor  can  we  see  the  court  improperly  modified  the  defendants' 
instruction.  It  was  clearly  proper  for  the  court  to  strike  out 
the  words  "  express  or  implied,"  as,  by  leaving  them  in  the  in- 
struction, the  jury  might  be  confused  and  misled ;  the  word 
"  contract "  was  all-sufficient. 

A  minor  point  is  made,  that  the  court  permitted  plaintiff's 
counsel  to  read  to  the  jury  a  part  of  the  opinion  of  this  court 
in  the  chancery  cause  of  Taylor  v.  Merrill^  55  111.  52. 

As  we  understand  it,  when  the  counsel  for  plaintiff  were 
about  to  read  a  portion  of  the  opinion  of  this  court  to  the  jury, 
he  was  interrupted  by  the  defendants'  counsel,  he  objecting  to 
such  reading,  when  the  plaintiff's  counsel  said,  he  would  read 
it  for  the  benefit  of  the  court ;  and  did  so  read  it.  This  was 
improper,  and  should  not  have  been  permitted  ;  but  we  would 
not  reverse  a  judgment,  just  in  itself,  for  such  an  irregularity. 
Though  the  decision  read  was  by  this  court,  the  jury  could  not 
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receive  the  law  in  that  mode,  but  must  receive  it  from  the 
court,  in  the  form  of  written  instructions. 

Upon  the  question  of  damages,  we  do  not  think  they  were 
so  large  as  the  testimony  warranted.  We  are  quite  familiar 
with  the  case  of  Taylor  v.  Merrill,  which  had  its  origin  in 
this  most  audacious  act  of  appellants,  aggravated  by  the  fact 
that  they  covertly  put  the  contract  upon  record,  thereby  cast- 
ing a  cloud  upon  valuable  property,  resulting  in  the  expendi- 
ture, by  appellee,  of  a  large  sum  of  money,  to  free  himself 
from  the  entanglement  in  which  appellants  involved  him. 
We  think  no  injustice  has  been  done  appellants  by  the  finding, 
and  we  perceive  no  error  in  the  record. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Jacob  L.  Wayne  et  al. 

V. 

M.  Steen. 

AFFlDAvrr  OF  MERITS — in  trover.  There  is  no  law  requiring  the  ap- 
pellant, on  an  appeal  from  a  j  ustice  of  the  peace  to  the  Superior  Court  of 
Cook  county,  from  a  judgment  in  trover,  to  file  an  affidavit  of  merits  as  a 
precedent  to  his  right  to  trial  on  his  appeal.  The  general  Practice  Act  of 
1873,  as  well  as  the  act  of  1857,  regulating,  the  practice  in  the  courts  of 
Cook  county,  which  is  now  abrogated,  provides  for  an  affidavit  of  merits 
only  in  actions  ex  contractu. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
William  A.  Poktek,  Judge,  presiding. 

Mr.  Geoege  Payson,  and  Mr.  Morton  Culver,  for  the 
appellants. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

Appellee  brought  replevin  against  appellants,  in  a  justice's 
40— 75th  III. 
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court  in  Chicago ;  recovered  a  judgment  in  trover ;  and  they 
appealed  to  the  Superior  Court.  It  appeared,  upon  the  face 
of  the  justice's  transcript,  that  the  action  was  replevin  and 
recovery  in  trover,  and  that  appellants  were  non-residents  of 
the  State.  The  appeal  was  perfected  about  the  middle  of 
November,  1872,  and,  on  the  4:th  day  of  the  next  succeeding 
December,  the  court,  as  appears  by  the  bill  of.  exceptions,  dis- 
missed the  appeal  for  the  mere  want  of  an  affidavit  of  merits 
under  the  provisions  of  a  statute  passed  in  1857,  applicable 
only  to  Cook  county,  as  follows :  "  All  suits  pending  in  the 
said  Circuit  Court  of  Cook  county,  and  Cook  county  Court  of 
Common  Pleas,  by  appeal  from  any  inferior  court,  may  be 
dismissed  by  said  courts,  unless,  the  appellant  shall  file  an  affi- 
davit of  merits  before  the  expiration  of  the  rule  to  plead,  as  in 
other  casesP  All  the  other  cases  in  which  an  affidavit  of 
merits  was  required  in  said  courts,  were  in  actions  ex  contractu. 
There  was  never  any  statute,  to  our  knowledge,  requiring  an 
affidavit  of  merits  in  the  courts  in  question,  when  the  action 
was  trespass,  replevin,  or  trover.  But,  in  July,  1872,  the 
general  Practice  Act  went  into  force.  The  36th  section  of 
that  act,  providing  for  affidavits  of  merits,  requires  it  only  in 
actions  upon  contract,  and  where  the  defendant  is  a  resident  of 
the  county  where  the  suit  is  brought.  Kothing  could  be  clearer 
than  that  by  this  General  Practice  Act,  and  the  provisions  of 
section  29  of  article  6  of  the  constitution,  requiring  uniformity 
of  practice  in  all  courts  of  the  same  class  or  grade,  so  far  as 
regulated  by  law,  the  special  statutes  regulating  the  practice 
of  the  courts  of  Cook  county  were  abrogated.  (?'  Conner  v. 
Leddy,  64  111.  299.  There  was,  then,  no  law,  common  or 
statutory,  requiring  appellants  to  file  an  affidavit  of  merits  in 
the  Superior  Court,  as  a  condition  precedent  to  the  right  to 
trial  in  that  court,  upon  their  appeal. 

To  dismiss  the  appeal  for  want  of  such  affidavit  was 
palpable  error,  for  which  the  judgment  must  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 
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The  Illinois  Land  and  Loan  Company 

V. 

William  R.  Bonnee. 
William  R.  Bonner 

V. 

The  Illinois  Land  and  Loan  Company. 


1.  Heirship  AND  LEGITIMACY  —  sufficiency  of  proof  of  .  Where  the  proof 
showed  that  a  party's  parents  lived  together  as  husband  and  wife  for  a  long 
time,  and  until  the  death  of  the  father ;  that  they  reared  a  family  of  several 
children,  among  whom  were  the  father  of  the  party  claiming  as  heir  of  the 
nephew,  and  the  nephew's  father ;  and  that  among  the  members  of  the  family, 
the  relatives,  and  intimate  family  acquaintances,  such  party  was  always 
recognized  and  treated  as  a  child  of  his  parents  and  a  brother  of  the 
nephew's  father  :  Held,  that  this  was  sufficient  prima  facie  evidence  of  the 
marriage  of  the  parents  and  of  the  legitimacy  of  the  party  claiming  as  heir 
of  his  nephew,  and  cast  upon  the  other  side  the  burden  of  their  disproof. 

2.  Marriage — stattite  prohibiting  marriage  with  an  Indian  does  not 
affect  prior  marriages.  A  statute  prohibiting  the  intermarriage  of  a  white 
person  with  an  Indian,  enacted  after  such  a  marriage,  will  have  no  bearing 
upon  the  validity  of  the  marriage. 

3.  Legitimacy  —  sufficiency  of  evidence  to  overcome  presumption  of.  Every 
child  born  in  wedlock  is  presumed  to  be  legitimate.  And  when  a  per- 
son's mother  was  an  Indian,  proof  he  was  a  colored  man  will  not  be  suffi- 
cient to  overcome  such  presumption,  as  the  color  will  be  referred  to  that 
derived  from  his  mother. 

4.  Infancy  —  right  to  disaffirm  deed  not  personal  to  the.infant.  All  gifts, 
grants  or  deeds  made  by  infants  by  matter  in  deed,  or  a  writing,  which  takes 
eflFect  by  delivery  of  his  hand,  are  voidable  by  himself,  his  heirs,  or  those 
who  have  his  estate.  The  heirs  of  an  infant  may  disaffirm  his  deed  within 
the  same  time  that  the  infant  might  himself,  if  living. 

5.  'Same  —  whether  act  is  an  affirmance.  Where  an  heir  of  an  infant  who 
had  conveyed  lands  during  infancy  filed  a  statement  in  the  county  court 
where  administration  of  the  infant's  estate  was  had,  that  he  had  no  other 
claim  against  the  estate,  except  the  amount  due  on  guardian's  account,  it 
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being  referable  to  the  personal  estate,  was  held  to  have  no  bearing  upon 
the  party's  claim  as  heir,  or  next  of  kin,  and  therefore  no  affirmance  of  the 
infant's  conveyance. 

6.  Evidence  —  secondary.  Where  a  will  and  the  record  thereof  were 
burned,  and  the  proof  showed  that  a  copy  of  the  will  before  its  destruction 
had  been  sent  by  mail  to  the  party  desiring  to  use  it  in  evidence,  it  was 
held,  that  parol  proof  as  to  the  contents  of  the  will  was  not  admissible  In 
behalf  of  such  party,  in  the  absence  of  any  evidence  accounting  for  the 
non-production  of  the  copy,  or  showing  its  non-receipt. 

7.  Same  —  recitals  in  deed  to  prove  contents  of  destroyed  will.  In  a  contest 
respecting  the  title  to  real  estate  by  one  claiming  as  heir  of  one  of  the 
devisees  In  a  will,  if  the  defendant  offers  in  evidence  a  deed  for  the  land  from 
the  executor  of  the  will,  the  recitals  in  the  deed  as  to  the  terms  of  the  will 
may  be  taken  as  evidence  of  the  contents  of  the  will  as  against  such 
defendant. 

8.  Devise  —  wTien  the  interest  vests.  Where  lands  are  devised  to  a  trustee 
to  be  held  by  him  in  trust  until  A  shall  attain  his  majority,  when  the  same 
shall  be  conveyed  to  him  in  fee,  this  will  confer  on  A  a  vested  estate  in 
fee  simple,  subject  to  the  prior  chattel  interest  given  to  the  trustee,  and 
consequently,  on  the  death  of  A  under  age,  the  property  will  descend 
to  his  heir  at  law.  But  a  devise  to  A  when  he  shall  attain  the  age  of 
twenty-one  years,  standing  isolated  and  detached  from  the  context,  will  con- 
fer a  contingent  interest  only. 

9.  Where  a  devise  over  is  made  dependent  upon  the  first  devisee  dying 
before  he  becomes  of  age,  or  without  issue,  or  any  similar  event,  the  devise 
is  equivalent  to  a  provision  that  the  first  donee  shall  take  an  immediate 
vested  interest  liable  to  be  defeated  by  the  happening  of  the  contingency 
named ;  and  if  it  does  not  happen,  the  estate  then  becomes  absolute  and 
indefeasible. 

10.  Where  a  testator  devised  his  land  to  a  trustee  to  hold  in  equal 
moieties  for  A  and  his  sister,  B,  to  be  conveyed  to  them  upon  their  attaining 
the  ages  of  31  and  18  years  respectively,  and  in  case  the  sister  should  die 
without  issue  before  the  full  execution  of  the  trusts  of  the  will,  leaving  the 
brother  surviving,  then  the  whole  should  be  conveyed  to  him  upon  arriving 
at  the  age  of  31,  and  the  sister  died  after  the  age  of  18,  without  issue  :  Held, 
that  her  interest  did  not  pass  and  vest  in  the  brother  under  the  will, 
although  the  trusts  were  not  fully  executed,  but  descended  to  her  heirs  at 
law. 

11.  Same—  contingent  interest.  Where  land  is  devised  to  a  trustee  to  be 
held  by  him  in  equal  moieties  for  a  brother  and  sister,  to  be  conveyed  to 
them  as  they  shall  respectively  attain  their  majority,  with  a  provision  that 
in  case  botJi  sister  and  brother  should  die  without  issue  prior  to  attaining  the 
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ages  of  18  and  21,  respectively,  then  the  trustee  shall  convey  the  estate  to 
A  and  B,  and  the  brother  and  sister  both  die  without  issue,  one  before  coming 
of  age,  and  the  other  after  coming  of  age,  A  and  B  will  take  nothing,  aa  both 
the  brother  and  sister  did  not  die  before  their  majority. 

12.  Same  —  courts  cannot  provide  f'^r  unforeseen  contingencies.  When  the 
testator  in  the  disposition  of  his  propbrty  overlooks  a  particular  event, 
which,  had  it  occurred  to  him,  he  would  in  all  probability  have  provided 
against,  the  court  will  not  rectify  the  omission  by  implying  or  inserting  the 
necessary  clause. 

13.  Same  —  contingency  to  divest  an  estate  must  happen  literally.  When 
a  prior  estate  is  vested  by  a  devise,  but  subject  to  be  divested  upon  the 
happening  of  a  contingency,  the  contingency  must  take  place  literally,  or 
the  prior  estate  will  not  be  divested. 

14.  Partition  —  where  the  land  is  divided  between  two  adverse  claimants, 
the  share  of  complainant  must  be  taken  out  of  each  tract .  When  the  com- 
plainant is  entitled  to  partition  of  a  tract  of  land  which  has  been  amicably 
divided  between  two  persons  claiming  adversely  to  him,  it  is  error  to  de- 
cree that  the  complainant's  interest  as  found  shall  be  assigned  to  him 
exclusively  out  of  the  portion  held  by  one  of  the  adverse  claimants. 

15.  Same  —  decree  that  complainant's  interest  be  set  off  to  him  free  from 
all  liens  and  incumbrances  is  too  broad.  When,  in  a  proceeding  for  the 
partition  of  land,  it  appeared  that  the  defendants  had  paid  a  considerable 
sum  of  money  for  taxes,  and  to  redeem  the  land  from  tax  sales,  it  was  held 
error  to  decree  that  the  complainant's  interest  as  a  tenant  in  common  be  set 
off  to  him  free  from  all  liens  and  incumbrances.  The  decree  in  such  a 
case  is  too  broad. 

16.  Tenants  IN  COMMON — must  sJiare  equally  in  burdens.  In  the  par- 
tition  of  land,  if  one  of  the  tenants  in  common  has  rightfully  paid  money 
for  taxes,  or  to  relieve  the  premises  of  a  legal  incumbrance  resting  on 
the  entire  interest  of  all,  the  others  should  be  required  to  contribute  their 
just  proportion  of  the  same. 

Appeal  from  the  Circuit  Court  of.  Cook  county  ;  the  Hon. 
Ebastus  S.  Williams,  Judge,  presiding. 

Messrs.  Scoville  &  Bayley,  for  The  Illinois  Land  and  Loan 
Company. 

Messrs.  Page  &  Plum,  for  W.  R,  Bonner. 
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Mr.  Justice  Sheldon  delivered  the  opimon  of  the  Court: 

This  was  a  bill  in  chancery,  filed  June  23d,  1873,  in  the 
Cook  Circuit  Court,  by  William  R.  Bonner,  against  The  Illinois 
Land  and  Loan  Company,  TLc  Cook  County  Land  Company, 
and  L.  B.  Otis  and  others,  for  partition  of  part  of  lot  4,  in 
block  96,  in  school  section  addition  to  Chicago,  fronting  16 
feet  on  Monroe  street,  and  198  feet  on  La  Salle  street.  Com- 
plainant alleges  that  he  is  entitled  to  two  undivided  ninth 
parts  of  the  premises,  or  to  some  other  portion  thereof,  as 
one  of  the  heirs  at  law  of  his  late  nephew,  Percy  W.  Bon- 
ner, whose  father,  James  D.  Bonner,  died  in  1855,  seized  of 
the  premises  intestate,  and  left,'  surviving  him,  three  children, 
Galila,  Rosalia,  and  Percy.  It  appears  that  Galila  died  in 
1856,  and  left  a  will,  which  was  duly  probated,  devising  her 
estate  to  John  Jones,  to  hold  in  trust  for  certain  specified 
purposes ;  that  Rosalia  died  in  1860,  and  her  interest  in  the  lot 
was  sold,  by  order  of  court,  to  pay  her  debts,  and  is  now  owned 
by  The  Cook  County  Land  Company,  one  of  the  defendants. 
On  January  20th,  1870,  Percy,  being  then  a  minor,  executed 
a  deed  of  his  interest  in  the  lot  to  The  Illinois  Land  and  Loan 
Company,  one  of  the  defendants,  for  the  expressed  considera- 
tion of  $10,000.  Percy  died  July  26th,  1870,  before  arriving 
of  fuU  age,  intestate  as  to  real  estate.  Among  the  heirs  he  left, 
complainant  claims  to  be  one.  The  interests  of  the  others 
have  all  been  conveyed  to  the  above  named  Illinois  Land  and 
Loan  Company,  and  Cook  County  Land  Company. 

The  cause  was  heard  by  the  court  below,  upon  proofs  taken, 
and  a  decree  rendered,  finding  for  complainant,  setting  aside 
the  deed  from  Percy  to  The  Illinois  Land  and  Loan  Company, 
as  having  been  obtained  for  an  inadequate  consideration, 
through  imposition,  undue  influence  and  fraud  on  the  part  of 
the  company,  directing  partition  to  be  made,  and  one-ninth  of 
the  property  to  be  set  off  to  complainant,  free  from  all  liens 
and  incumbrances,  out  of  the  portion  of  the  lot  claimed  by 
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The  Illinois  Land  and  Loan  Company,  nnder  a  prior  parti- 
tion which  it  had  made  with  the  other  defendants.  Twenty- 
two  and  a  half  feet  were  accordingly  set  off  to  complainant 
out  of  such  portion  of  the  lot  belonging  to  the  Illinois  Land 
and  Loan  Company.  The  complainant,  and  The  Illinois  Land 
and  Loan  Company,  both  appealed  from  the  decree  to  this 
court. 

It  is  first  objected  that  the  allegation  of  heirship  on  the  part 
of  the  complainant  has  not  been  proven. 

It  is  said  that,  to  sustain  the  claim  of  heirship,  it  was  incum- 
bent upon  complainant  to  prove  the  marriage  of  Percy's  grand- 
parents, and  that  complainant  was  their  lawful  offspring.  There 
was  an  abundance  of  proof,  by  competent  testimony,  that  the 
grandparents  lived  together  as  husband  and  wife  for  a  long 
time,  until  the  death  of  the  grandfather ;  that  they  reared  a 
family  of  several  children,  among  whom  were  James  D. 
Bonner,  the  father  of  Percy,  and  the  complainant ;  that  among 
the  members  of  the  family,  the  relatives,  and  intimate  family 
acquaintances,  the  complainant  was  always  recognized  and 
treated  as  a  child  of  such  grandparents,  and  a  brother  of  James 
D.  Bonner.  This  was  sufficient  prima  facie  evidence  of  the 
marriage,  and  of  the  legitimacy  of  complainant,  and  cast  upon 
the  defendants  the  burden  of  their  disproof. 

There  was  evidence  that  the  grandparents  resided  in  North 
Carolina ;  that  the  complainant  and  James  D.  Bonner  were 
born  there ;  that  their  mother,  the  grandmother  of  Percy,  was 
an  Indian  woman  ;  and  it  is  claimed  that  such  marriage  is  thus 
shown  to  be  an  unauthorized  one,  under  a  statute  of  Korth 
Carolina,  of  1819,  which  forbids  the  intermarriage  of  a  white 
person  and  an  Indian.  Mrs.  Anderson,  a  witness,  testified  that 
she  was  a  sister  of  complainant  and  James  D.  Bonner,  Percy's 
father ;  and  that  at  the  time  of  giving  her  testimony,  in  1874, 
she  was  57  years  of  age ;  and  that  she  was  not  the  eldest  child ; 
consequently,  her  parents,  the  grandparents  of  Percy,  must 
have  been  married  prior  to  1H17,  two  years  before  the  law  was 
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enacted.  We  cannot  see  that  the  statute  has  any  bearing  upon 
the  vaHdity  of  the  marriage. 

It  is  claimed  that  complainant  has  African  blood  in  his  veins, 
and  that,  as  James  D.  Bonner,  Percy's  father,  was  the  offspring 
of  a  white  man  and  an  Indian  woman,  and  complainant  was 
born  of  the  same  mother,  he,  consequently,  cannot  be  the  son 
of  the  father  of  James  D.  Bonner.  All  the  testimony  upon 
this  point  is  that  of  the  witnesses  King  and  Jones,  and  is  as 
follows  :  King  having  been  asked  whether  complainant  was  a 
colored  or  a  white  man,  answered  he  was  a  colored  man. 

Jones  stated  he  thought  complainant  had  African  blood  in 
his  veins.  On  cross-examination,  he  said  he  did  not  claim 
to  know  that  there  was  African  blood  in  the  complainant.  As 
there  was  the  presence  of  Indian  blood,  we  are  not  satisfied, 
from  such  evidence,  that  the  color  spoken  of  by  the  witnesses 
meant  any  thing  more  than  the  tinct  which  had  been  derived 
from  the  red  man. 

The  testimony  of  two  witnesses  connected  with  the  Illinois 
Land  and  Loan  Company  —  one  as  attorney,  the  other  as  an 
agent  and  officer  —  through  whose  instrumentality  the  deed 
from  Percy  to  the  company  was  procured,  was  introduced  to 
prove  statements  made  by  Percy  in  conversations  had  with 
them  after  the  deed  had  been  obtained.  They  testify  that  in 
such  conversations,  Percy  repeatedly  stated  that  he  did  not  re- 
gard complainant  as  his  uncle,  though  he  had  been  called  such  ; 
that  it  was  well  understood  in  the  family  that  complainant  was 
an  illegitimate  child.  They  testified  further,  that  Percy 
brought  to  the  office  of  the  attorney  two  bibles,  one  of  which 
he  said  was  his  father's,  and  the  other  that  of  his  grandparents ; 
that  they  contained  their  respective  family  records ;  that  the 
name  of  the  complainant  did  not  appear  in  either  of  the 
records,  and  that  Percy  wished  the  attorney  to  keep  the  books, 
so  as  to  show,  in  case  of  his  death,  who  were  his  heirs ;  that 
the  bibles  were  burned  in  the  October  (1871)  fire  of  Chicago. 
This  is  the  sole  evidence  of  this  character  which  the  record  con 
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tains  ;  not  a  syllable  against  the  legitimacy  of  the  complainant 
falls  from  the  lips  of  any  other  witness. 

Uniformly,  at  all  other  times,  as  testified  to  by  a  large 
number  of  witnesses,  Percy  had  recognized  and  called  com- 
plainant his  uncle,  and  so  addressed  him  in  correspondence 
with  him.  Although  the  declaration  of  Percy,  testified  to, 
was  that  the  thing  was  well  understood  in  the  family,  not  a  word 
of  it  comes  out  in  any  other  testimony,  although  a  member  of 
the  family  —  a  sister  —  was  examined  as  a  witness,  and  other 
relatives  and  intimate  acquaintances  of  the  family.  Mrs. 
Anderson,  the  sister  of  complainant,  testifies  to  her  knowing 
of  her  father's  family  having  a  family  bible;  that  her  mother's 
bible  was  destroyed,  stating  the  circumstances  of  its  destruc- 
tion; that  she  does  not  know  what  became  of  her  father's 
bible,  if  he  had  one. 

^Notwithstanding,  according  to  this  testimony,  the  extreme 
care  which  had  been  taken  to  preserve  the  evidence  of  who 
were  the  heirs  of  Percy,  and  that  complainant  was  not  one, 
by  depositing  the  two  bibles  with  the  attorney  for  safe  keep- 
ing, yet,  after  the  death  of  Percy,  this  same  attorney,  in  a 
letter  to  Mrs.  Peterson,  of  October  20,  1870,  recognizes  com- 
plainant as  an  heir  of  Percy ;  and  in  a  letter  to  complainant, 
of  August  19,  1870,  he  says :  "  Your  interest,  as  his  (Percy's) 
heir,  is  one-fourth  of  his  real  estate."  It  would  seem  that  he 
could  not  rely  upon  these  communications  from  Percy,  as  dis- 
proof of  complainant's  heirship,  and  neither  can  we  repose 
upon  the  evidence,  as  establishing  the  illegitimacy  of  com- 
plainant. Every  child  born  in  wedlock  is  presumed  to  be  legiti- 
mate. Morris  v.  Davies,  3  Carr.  &  Payne,  215.  "We  do  not 
consider  the  presumption  to  be  repelled  by  any  facts  in  evidence. 

We  shall  not  enter  upon  the  question  of  whether  the  deed 
from  Percy  to  the  Illinois  Land  and  Loan  Company  was  fraud- 
ulently obtained,  as  Percy  was  a  minor  at  the  time  he  executed 
the  deed,  died  before  coming  of  age,  and,  within  three  years 
after  his  death,  the  complainant  filed  this  bill,  wherein  he  ex- 
41 — 75th  III. 
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pressly  disaffirms  the  deed.  We  have  no  question  of  his  right 
of  disaffirmance. 

The  general  rule  is,  that  a  minor  may  disaffirm  his  deed, 
made  during  minority,  within  a  reasonable  time  after  at- 
taining full  age.  This  court,  in  Blankenshij^*  v.  Stout,  25  111. 
132,  estabhshed  three  years  after  majority  to  be  such  reason- 
able time,  and  the  rule  has  since  been  followed. 

Such  right  of  avoidance  is  not  one  personal  to  the  minor  him- 
self. All  gifts,  grants,  or  deeds,  made  by  infants,  by  matter 
in  deed,  or  a  writing,  as  do  take  effect  by  delivery  of  his  hand, 
are  voidable  by  himself,  his  heirs,  or  those  who  have  his  estate. 
3  Bac.  Abr.,  title  Infancy  and  Age,  138  ;  Tyler  on  Infancy,  69. 

It  is  urged  that  the  three  years  to  disaffirm,  allowed  to  one 
after  attaining  his  majority,  are  given  because  of  his  presumed 
inexperience  and  ignorance  of  business  affairs,  and  for  the  pur- 
pose of  giving  him  ample  time  for  gaining  information,  but 
that  no  reason  exists  for  giving  an  adult  heir  three  years.  As 
we  regard  it,  the  time  is  given  absolutely,  in  all  cases,  without 
regard  to  any  special  facts  and  circumstances  which  may  exist,  so 
that  they  do  not  amount  to  a  ratification ;  and  that  the  heir 
succeeds  to  all  the  rights,  in  this  respect,  of  the  ancestor.  Al- 
though complainant,  soon  after  the  death  of  Percy,  had  notice 
of  the  deed  from  Percy  to  The  Illinois  Land  and  Loan  Com- 
pany, and  kept  silence  for  almost  the  full  term  of  three  years 
after  Percy's  death,  suffering  others  to  pay  the  taxes,  we  do 
not  conceive  that  affects  the  right  of  avoidance.  "We  are  of 
opinion  he  had,  notwithstanding,  the  full  term  of  three  years 
to  elect  whether  to  disaffirm  the  deed  or  not.  We  see  no  acts 
and  circumstances  from  which  ratification  may  be  inferred. 
The  statement  filed  by  complainant  in  the  county  court, 
that  he  had  no  other  claim  against  P«rcy,  or  his  estate,  except 
the  amount  due  on  guardian's  account,  which  has  been  dwelt 
upon,  manifestly  had  sole  reference  to  personal  estate,  and 
could  have  no  bearing  on  his  claim  as  heir  or  next  of  kin. 

It  is  contended,  on  the  part  of  the  complainant,  that  his  in- 
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terest  was  incorrectly  declared  by  the  decree;  that  it  was  one- 
third,  instead  of  one-ninth,  as  declared.  James  D.  Bonner, 
Percy's  father,  died  seized  of  the  premises,  leaving  three  heirs, 
his  children,  Galila,  Rosalia  and  Percy,  each  taking  one-third. 
There  is  no  question  as  to  the  interest  Percy  took  by  descent 
from  his  father ;  but  there  is  a  question  as  to  the  extent  of 
Percy's  interest  at  the  time  of  his  death,  which  arises  out  of 
the  will  of  Galila,  as  to  what  extent,  if  any,  he  took  under 
that. 

The  will  was  burned  in  the  Chicago  fire  of  October,  1871. 
There  is  an  exhibit  A  attached  to  the  bill,  which  the  witness 
Jones,  the  executor,  states  he  thinks  is  a  substantially  correct 
abstract  of  the  will. 

This  exhibit  was  objected  to  as  evidence,  and  it  was  insisted 
that  a  copy  of  the  will  should  be  produced. 

There  was  proof  that,  soon  after  the  death  of  Percy,  a  copy 
of  the  will  was  sent  by  mail  to  complainant,  at  New  Orleans, 
the  place  of  his  residence,  and  of  circumstances  connected 
therewith,  which  rendered  it  so  probable  the  copy  was  received, 
that  we  think  this  exhibit  should  not  have  been  received  in 
evidence  in  the  absence,  as  there  was,  of  any  evidence  ac- 
counting for  the  non-production  of  the  copy,  or  showing  its 
non-receipt. 

But,  in  a  deed  which  The  Illinois  Land  and  Loan  Company 
introduced  in  evidence,  from  John  Jones,  executor  and  trustee 
of  the  will,  to  such  company,  dated  August  28,  1872,  to  show 
title  in  thera  to  Galila's  share,  there  was  a  recital  of  the  will, 
which,  we  are  of  opinion,  may  be  properly  received  as  evidence 
against  the  company,  and  is  as  follows :  "  That  Galila  Bonner, 
deceased,  appointed  said  grantor  her  executor,  and  constituted 
him  a  trustee  in  her  will ;  that  it  was  provided  in  said  will 
that  said  grantor  should  hold,  as  trustee,  in  equal  moieties  for 
Percy  William  Bonner,  and  his  sister,  Rosalia  A.  Bonner ; 
that,  upon  Rosalia's  arriving  at  eighteen  years  of  age,  he 
should  convey  one   moiety   thereof    to  her ;  and,  upon   said 
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brother's  arriving  at  the  age  of  twenty-one,  convey  the  other 
moiety  thereof  to  him.  That  in  case  said  sister  should  die 
without  issue,  before  the  full  execution  of  the  trusts  of  said 
wUl,  leaving  said  brother  surviving,  then  the  whole  of  the 
estate  should  be  conveyed  and  delivered  over  by  said  executor 
to  said  brother  upon  his  arriving  at  twenty-one  years  of  age  ; 
that  in  case  both  said  sister  and  brother  should  die  without 
issue,  prior  to  attaining  the  ages  of  eighteen  and  twenty-one 
respectively,  then  said  executor  should  convey  said  estate  to 
Amelia  M.  Bogle  and  Robert  Bogle  Trulear ;"  the  deed  con- 
veying all  interest  held  by  the  grantor  as  such  executor  and 
trustee  in  the  premises  in  question.  The  only  substantial  dif- 
ference between  the  recital  and  the  "exhibit  A,"  is  in  the 
clause  conveying  to  Rosalia  and  her  brother,  it  reading  in  the 
"  exhibit : "  "  And  when  said  brother  and  sister  shall  attain 
the  ages  above  stated  (21  and  18),  to  convey,  etc.,  in  equal 
moiety  to  said  brother  and  sister." 

Complainant's  counsel  assert  the  following  legal  propositions 
as  deducible  under  the  proper  construction  of  this  will,  viz. : 

1st.  That,  on  the  death  of  the  testatrix,  the  beneficial  interest 
vested  at  once  in  the  brother  and  sister,  subject  to  their  support 
and  education  in  the  hands  of  the  trustee,  till  Percy  should 
arrive  at  the  age  of  twenty-one. 

2d.  That  on  the  death  of  Rosalia,  her  share  was  divested, 
and  went  over,  by  the  terms  of  the  will,  and  became  vested  in 
her  surviving  brother. 

3d.  That  the  interests  of  both,  though  vested,  were  liable  to 
be  divested  by  the  lunitation  over  to  Bogle  and  Trulear  in  the 
event  of  hoth  dying,  without  issue,  under  the  respective  ages 
of  eighteen  and  twenty-one. 

4th.  But,  that  contingency  never  occurring,  the  testatrix's 
entire  interest,  on  the  death  of  Percy,  and  which,  with  his 
interest,  makes  two-thirds  of  the  entire  property,  went  to  his 
next  of  Tcin,  that  is,  to  the  complainant  and  Mrs.  Anderson, 
Percy's  uncle  and  aunt. 
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We  assent  to  the  correctness  of  these  propositions,  regarding 
them  as  sustained  by  the  authorities,  except  as  relates  to  the 
interest  of  Rosalia,  in  which  respect  they  are  to  be  qualified  in 
accordance  with  the  view  hereafter  taken  of  that  interest. 
We  cannot  doubt  that  the  interest  devised  to  Percy  and  Rosalia 
vested  upon  the  decease  of  the  testatrix,  and  was  not  contingent. 
It  appears  to  be  the  recognized  construction  that,  where  the 
word  "  when,"  and  its  equivalents,  as  in  this  case,  "  upon 
arriving  at  eighteen  years  of  age,"  are  used  in  such  connection 
as  here,  in  regard  to  realty,  they  relate  to  the  time  of  enjoy- 
ment, and  not  to  the  time  of  vesting  of  the  estate. 

In  1  Jarman  on  Wills,  734,  marginal  paging,  the  doctrine  is 
thus  stated :  "  Where  a  testator  devises  lands  to  trustees  until 
A  shall  attain  the  age  of  twenty- one  years,  and  if,  or  when,  he 
shall  attain  that  age,  then  to  him  in  fee,  this  is  construed  as 
conferring  on  A  a  vested  estate  in  fee  simple,  subject  to  the 
prior  chattel  interest  given  to  the  trustees,  and,  consequently, 
on  A's  death  under  the  prescribed  age,  the  property  descends 
to  his  heir  at  law,  though  it  is  quite  clear  that  a  devise  to  A,  if 
or  when  he  shall  attain  the  age  of  twenty-one  years,  standing 
isolated  and  detached  from  the  context,  would  confer  a  con- 
tingent interest  only." 

And  in  2  Redfield  on  Wills,  224,  it  is  said  :  "And  a  devise 
over  always  supplies  an  argument  in  favor  of  the  prior  devisee  or 
devisees  taking  a  vested  interest.  Where  the  devise  over  is 
made  dependent  upon  the  first  devisee  dying  before  he  become 
of  age,  or  without  issue,  or  any  similar  event,  it  is  considered 
that  the  devise  is  equivalent  to  a  provision  that  the  first  donee 
shall  take  an  immediate  vested  interest,  liable  to  be  defeated  by 
the  happening  of  the  contingency  named ;  or,  if  it  do  not  hap- 
pen, the  estate  then  to  become  absolute  and  indefeasible ; "  and 
see  cases  cited  in  the  authorities  quoted. 

We  cannot  think  that  the  interest  of  Rosalia,  under  the 
will,  became  divested,  and  passed  to  her  brother,  although  she 
did  die  without  issue  before  the  full  execution  of  the  trusts  of 
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the  will,  in  whicli  event,  by  the  literal  terms  of  the  will,  her 
interest  was  to  be  conveyed  to  him  by  the  trustee.  Such 
divesting  and  passing  of  her  interest  would  be  inconsistent 
with  the  previous  provision  of  the  will,  that  the  trustee  should 
convey  Rosalia's  interest  to  her  on  her  arriving  at  eighteen  years 
of  age.  She  had,  for  some  considerable  time  before  her  death, 
arrived  at  that  age,  and  was  entitled  to  a  conveyance,  from  the 
trustee,  of  her  moiety.  Although  there  had  not  been  a  full 
execution  of  the  trusts  of  the  will,  as  respected  her  brother, 
he  not  having  arrived  at  twenty-one,  there  had  been,  or  should 
have  been,  so  far  as  related  to  herself,  as  she  had  arrived  at 
eighteen ;  and  we  regard  it  as  the  true  construction  of  the 
provision  in  question,  that  her  interest  was  to  be  conveyed  by 
the  trustee  to  her  brother,  only  in  case  there  had  not  been  a 
full  execution  of  the  trusts  of  the  will  as  to  herseK,  and  that 
she  had  not  become  entitled  to  a  conveyance  from  the  trustee. 
We  think  nothing  of  the  interest  of  Rosalia  passed  to  Percy 
under  the  will  of  Galila,  and  it  is  not  claimed  to  have  done  so 
in  any  other  manner. 

Did  Bogle  and  Trulear  take  any  thing  under  the  will  ?  We 
are  of  opinion  they  did  not,  for  the  reason  that  the  contin- 
gency upon  which  they  were  to  take  never  happened.  They 
were  to  take  only  "  in  case  hoth  said  sister  and  brother  should 
die  without  issue  prior  to  attaining  the  ages  of  eighteen  and 
twenty-one  respectively."  The  sister  and  brother  did  both  die 
without  issue,  but  they  did  not  both  die  prior  to  their  attain- 
ing those  ages  respectively.  One  did,  and  the  other  did  not, 
the  brother  dying  before  reaching  the  age  of  twenty-one, 
but  the  sister,  not  until  after  having  reached  the  age  of 
eighteen. 

The  terms  of  this  devise  over  are  clear,  and  free  from  the 
least  ambiguity.  It  seems  plain  that  the  devise  is  contingent 
upon  the  fact  of  hoth  Rosalia  and  Percy  dying  before  reaching 
the  ages  of  eighteen  and  twenty-one  respectively.  Judge  Red- 
field,  speaking  of  rules  of  construction,  says :  "  There  is  none  of 
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more  universal  application,  both  here  and  in  England,  than 
that  the  plain  and  unambiguous  words  of  the  will  must  pre- 
vail, and  are  not  to  be  controlled  or  qualified  by  any  conjec- 
tural or  doubtful  constructions,  growing  out  of  the  situation, 
circumstances,  or  condition,  either  of  the  testator,  his  property 
or  family."  1  Kedf.  on  Wills,.  429,  430.  The  testatrix  did  not  in 
her  will  provide  for  the  events  that  have  happened,  that  is,  of 
her  sister  dying  over  eighteen  and  the  brother  under  twenty- 
one.  In  such  case,  the  court  will  not  provide  for  the  unfore- 
seen events.  "  Where  the  testator,  in  the  disposition  of  his 
property,  overlooks  a  particular  event,  which,  had  it  occurred  to 
him,  he  would  in  all  probability  have  provided  against,  the 
court  will  not  rectify  the  omission  by  implying  or  inserting  the 
necessary  clause  ;  conceiving  it  would  be  too  much  like  making 
a  will  for  the  testator,  rather  than  construing  that  already 
made."     2  Roper  on  Legacies,  1464. 

Madison  v.  Chapman,  5  Jur.  (N.  S.)  277,  cited  in  1  Redf. 
on  Wills,  440,  441,  is  a  case  in  its  features  much  like  the 
present,  being  one  of  a  devise  over  on  a  similar  contingency, 
where  it  was  held  that  the  gift  over  had  failed,  the  precise  state 
of  the  facts  contemplated  in  the  will,  upon  which  it  was  to  take 
effect,  not  having  occurred ;  that  the  words  that  the  testator  had 
used  must  he  adhered  to. 

A  contingency  divesting  a  prior  vested  interest  must  happen 
literally.     1  Roper  on  Legacies,  619,  marg.  page. 

The  conclusion  is,  that  Percy  never  became  divested  of,  and 
Bogle  and  Trulear  vested  with,  the  interest  in  the  premises 
under  the  will  of  Galila  Bonner,  which  vested  in  Percy ;  that 
the  same  passed  to  his  heirs  ;  that  interest  we  find  to  be  one- 
half  of  Galila's  share  of  one-third,  making  one-sixth,  which, 
with  Percy's  share  inherited  from  his  father,  one-third,  com- 
posed one-half,  which  descended  to  Percy's  heirs,  and  they  being 
two,  his  uncle  and  aunt,  the  complainant  and  Mrs.  Anderson, 
makes  the  complainant's  interest  in  the  premises  one-fourth. 

Our  statute  provides  that  if  the  intestate  leave  no  children  or 
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descendants  of  children,  and  no  parents,  brothers  or  sisters,  or 
descendants  of  such,  and  no  widow  (in  which  category  was 
Percy  Bonner  at  his  decease),  then  his  estate  shall  descend  in 
equal  parts  to  the  next  of  kin  to  the  intestate,  in  equal  degree, 
computing  by  the  civil  law ;  and  there  shall  be  no  representation 
among  collaterals,  except  with  descendants  of  the  brothers  and 
sisters  of  the  intestate.  It  is  objected,  that  it  was  incumbent 
upon  the  complainant  to  prove  that  the  persons  named  in  his 
bill  were  the  only  heirs  of  Percy  Bonner,  and  that  he  has 
not  done  so ;  that  the  evidence  shows  that  Percy's  mother  had 
several  sisters  who  stand  related  to  Percy  in  the  same  degree 
with  complainant.  We  do  not  find,  from  the  evidence,  that 
there  were  any  surviving  sisters  of  Percy's  mother.  True,  the 
witness  Reed  states  there  were  several  such  sisters ;  but  when 
asked  how  he  so  knew,  he  says,  by  the  bible  which  he  saw  ; 
manifestly  incompetent  evidence  to  prove  such  fact,  and  especi- 
ally that  there  were  any  such  sisters  then  living. 

It  is  unnecessary  to  consider  whether,  by  the  allegations  of 
the  bill,  it  does  not  stand  admitted,  that  complainant  inherits 
only  a  third  share,  as  one  of  three  heirs,  so  as  to  preclude  him 
from  claiming  any  more,  as  is  urged,  because,  upon  another 
hearing  in  the  court  below,  there  will  be  afforded  an  opportunity 
to  amend  the  bill  in  this  respect. 

It  is  assigned  for  error  by  the  Illinois  Land  and  Loan  Com- 
pany, that  the  court  below  ordered  that  the  complainant's  interest 
should  be  assigned  to  him  exclusively  out  of  the  separate  portion 
of  the  premises  claimed  by  said  company,  instead  of  equally 
out  of  such  portion  and  the  portion  claimed  by  the  Cook  County 
Land  Company  under  the  amicable  division  which  had  been  made 
between  them.  We  see  no  reason  why  the  assignment  should 
have  been  ordered  to  be  made  exclusively  out  of  the  Illinois 
Land  and  Loan  Company's  portion.  We  find  there  was  error 
in  this. 

It  is  also  assigned  for  error  that  complainant's  share  was 
decreed  to  be  setoff  to  him  free  from  all  liens  and  incumbrances. 
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There  were  two  mortgages  introduced  in  evidence,  one  for 
$3,000,  and  the  other  for  $8,000,  which  had  been  given  upon 
the  premises  by  guardians  of  Percy,  and  there  was  also  evidence 
of  some  considerable  amounts  of  money  which  had  been  paid 
for  taxes,  and  redeeming  from  tax  sales.  So  far  as  respects  the 
mortgages,  there  does  not  seem  to  have  been  any  sufficient  com- 
petent evidence  that  they  were  valid  liens  upon  the  premises, 
as  having  been  executed  in  pursuance  of  the  provisions  of  the 
statute,  as,  on  petition  to  the  county  court,  an  order  made  by 
such  court,  and  security  given  by  the  guardian,  as  required  by 
the  statute.  But  so  far  as  there  were  payments  of  taxes,  etc., 
rightly  made  by  any  of  the  co-tenants,  they  should  have  been 
shared  ratably  by  all  the  co-tenants,  unless  some  reason  to  the 
contrary  is  shown. 

Where  one  co-tenant  removes  a  common  burden  upon  the 
land,  all  should  contribute  proportionately  to  the  expense. 

So  far  as  appears,  we  regard  the  decree  as  too  broad,  in 
directing  complainant's  portion  to  be  set  off  free  from  all  liens 
and  incumbrances,  and  that  there  was  error  in  this  respect. 

The  decree  must  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  conformity  with  this  opinion,  with  leave  tc 
amend  the  bill,  the  costs  of  the  appeals  to  be  equally  divided 
between  the  parties. 

Decree  reve?'sed. 


The  Peoeia  &  Rock  Island  Railway  Company 

V. 

James  M.  Rice,  Admb. 


Right  of  vr ay— party  to  proceeding,  on  owner's  death.  In  a  proceeding 
to  condemn  land  by  a  railway  company  for  right  of  way  under  a  special 
statute  which  passed  the   fee   in  the   land   taken   upon   payment  of  the 

42— 75th  III. 
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damages  assessed,  and  which  required  the  court  to  render  judgment  upon 
the  report  of  the  commissioners  in  case  no  appeal  was  taken  from  their  assess- 
ment, both  parties  appealed  and  a  trial  was  had,  and  the  company  procured  a 
reversal  for  error.  The  land  owner  having  died,  the  cause  was  re-docketed 
in  the  name  of  his  administrator,  the  company's  appeal  dismissed  for  want  of 
prosecution,  and  thereupon  the  administrator  dismissed  the  appeal  of  his 
intestate,  electing  to  take  the  damages  as  found  by  the  commissioners,  which 
had  been  deposited :  Held,  that,  as  the  fee  in  the  lands  descended  to  the 
intestate's  heirs  at  law,  they  should  have  been  made  parties,  so  as  to  conclude 
them  by  the  j  udgment,  and  for  the  error  in  not  making  them  parties,  the 
judgment  of  the  court  was  reversed. 

Appeal  from  the  Circuit  Court  of  Peoria  county  ;  the  Hon. 
J.  W.  CocHKAN",  Judge,  presiding. 

Messrs.  Ingeksoll  &  Puterbaugh,  for  the  appellant. 

Mr.  H.  B.  Hopkins,  and  Messrs.  MoCulloch,  Stevens  & 
Wilson,  for  the  appellee. 

Mr.  Justice  Soholfield  delivered  the  opinion  of  the  Court : 

Appellant  took  proper  preliminary  steps,  and  procured  the 
appointment  of  commissioners  to  assess  damages  for  its  right 
of  way  across  certain  lands  claimed  to  be  owned  by  one 
Thomas  Bryant.  From  the  report  of  damages  assessed  by  the 
commissioners,  both  parties  appealed  to  the  Circuit  Court, 
where  the  appeals  were  consolidated  and  heard  as  one  case,  at 
the  November  term,  1869.  Appellant  prosecuted  an  appeal 
from  the  judgment  then  rendered  to  this  court,  and  the  case 
was  submitted  at  the  September  term,  1870,  but  no  judgment 
was  rendered  until  tlie  5th  of  November,  1872,  when  it  was 
ordered  that  the  judgment  of  the  court  below  be  reversed  and 
the  cause  remanded.  Prior  to  the  judgment  of  reversal  in  this 
court,  and  on  the  17th  of  May,  1872,  Thomas  Bryant  died  in- 
testate. At  the  January  term,  1873,  of  the  court  below,  the 
counsel  now  representing  appellee  appeared  in  that  court,  had 
the  case  re-docketed,  suggested  the  death  of  Bryant,  and  asked 
and  obtained  leave  of  the  court  to  prosecute  the  suit  in  the 
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name  of  James  M.  Rice  as  his  administrator.  No  notice 
seems  to  have  been  given  the  counsel  of  appellant  prior  to  the 
re-docketing  of  the  case ;  but  at  the  May  term,  1873,  counsel 
for  appellant  appeared  and  waived  such  notice,  and  an  order 
was  then  entered,  re-docketing  the  case,  entitled  the  same  as 
before,  and  a  continuance  was  ordered.  At  the  January  term, 
1874,  appellant's  counsel  being  absent,  on  motion  of  counsel  for 
appellee,  the  appeal  of  appellant  was  ordered  by  the  court  to  be 
dismissed,  and  thereupon  the  counsel  for  appellee  also  dismissed 
the  appeal  of  Bryant. 

The  court  then  further  ordered  that  the  $5,000,  previously 
deposited  by  appellant  with  the  clerk  of  the  court,  be  paid  to 
appellee.  Subsequently,  on  the  twenty-third  of  February  fol- 
lowing, the  court  rescinded  the  order  directing  the  payment  of 
the  $5,000  to  appellee,  and  directed  that  it  be  returned  to  the 
clerk.  On  the  4th  of  March,  1874,  appellant,  by  its  counsel, 
entered  its  motion,  supported  by  affidavits  then  filed,  to  vacate 
the  order  dismissing  its  appeal,  and  to  be  allowed  to  appear  and 
defend.  This  motion  the  court  overruled.  Appellant  excepted, 
and  appealed  to  this  court. 

Numerous  questions  arising  upon  the  record  have  been  dis- 
cussed in  argument,  but  we  are  of  opinion  that  it  is  necessary 
to  notice  but  a  single  one. 

Appellant  was  incoi-porated  by  an  act  of  the  General  Assembly 
approved  March  the  7th,  1867.  Private  Laws  of  1867,  vol.  2, 
p.  659.  By  the  sixteenth  section  of  that  act,  it  is  authorized  to 
institute  proceedings  and  have  lands  for  its  right  of  way,  etc., 
condemned  under  the  provisions  of  "An  act  to  incorporate  the 
Mississippi  Railroad  Company,"  approved  February  the  15th, 
1865.  Private  Laws  of  1865,  vol.  2,  p.  172.  One  of  the  clauses 
in  the  fifth  section  of  the  last-named  act  is  as  follows  : 

"  Whenever  any  Judgment  shall  have  been  entered,  as  herein- 
before provided,  for  the  value  of  any  lands,  or  for  any  damages 
for  the  taking  and  using  the  same,  and  the  amount  specified  in 
Buch  judgment  shall  have  been  paid  or  tendered  to  the  owner 
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or  owners  of  such  lands,  his,  her,  or  their  legal  representatives, 
on  the  payment  of  the  amount  specified  in  such  judgment,  or 
in  such  report  of  the  commissioners,  to  the  clerk  of  the  court  to 
which  any  appeal  under  this  act  may  have  been  taken,  the  said 
company  shall  be  entitled  to  the  said  lands  in  fee ;  and  if  such 
valuation  be  not  received  when  tendered,  it  may  at  any  time 
thereafter  be  received,  or  may  be  collected  from  said  company, 
without  interest,  by  action  at  law,  at  the  cost  and  expense  of  the 
person  or  persons  entitled  to.  the  same;  provided,  such  valuation 
shall  not  have  been  paid  to  the  clerk  of  the  court  in  which  such 
appeal  may  have  been  taken ;  and  provided,  that  the  costs  of  any 
proceedings  and  judgments  specified  in  this  act  shall  be  taxed 
by  the  court  and  paid  by  said  company,  except  in  cases  where, 
upon  appeal,  the  verdict  of  the  jury  shall  be  for  the  same  or 
less  sum  than  that  reported  by  the  said  commissioners. " 

A  previous  clause  of  the  same  section  requires  the  report  of 
the  commissioners  to  be  filed  with  the  clerk  of  the  Circuit  Court 
of  the  county  in  which  the  land  sought  to  be  condemned  lies, 
and  authorizes  judgment  to  be  rendered  thereon,  on  motion  of 
either  party,  provided  an  appeal  shall  not  be  taken  from  the 
award  of  the  commissioners  as  therein  provided. 

From  the  language  quoted,  it  would  seem  too  plain  to  admit 
of  serious  controv^ersy  that  the  entry  of  judgment  on  the  report 
of  the  commissioners  must  be  had  before  any  title  to  the  prop- 
erty condemned  can  vest  in  appellant.  When  this  judgment 
is  rendered,  and  the  amount  is  paid,  or  has  been  previously 
tendered,  as  therein  specified,  the  language  is,  "  the  said  com- 
pany shall  be  entitled  to  the  said  lands  in  fee ; "  and  the  result, 
by  necessary  implication,  is,  until  then  no  title  shall  be  vested. 
It  might  be  that  the  amount  of  the  judgment  would  be  so  large 
that  it  could  not  be  paid  by  the  company ;  or  still,  if  within  its 
ability  to  pay,  so  large  that  the  interests  of  the  stockholders 
would  require  that  the  location  be  abandoned  and  another  one 
less  expensive  adopted.  It  would  seem,  in  the  absence  of  any 
public  end  to  be  subserved  by  adhering  to  the  location,  that  in 
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such  case  it  might  well  be  abandoned,  and  with  it  all  claim  to 
the  property  sought  to  be  obtained  by  condemnation.  In  that 
event,  the  liability  of  appellant  would,  of  course,  extend  to  the 
injury  occasioned  to  the  owner  by  the  entry  upon,  and  tempo- 
rary occupancy  of,  his  premises,  but  no  farther.  Similar  views 
have  been  expressed  in  considering  charters  containing  like  lan- 
guage with  that  quoted  by  the  Supreme  Courts  of  the  United 
States  and  of  several  of  our  sister  States.  Baltimore  c&  Susque- 
hanna Railway  v.  Neshit,  10  How.  (U.  S.)  395  ;  Stacy  v.  Ver- 
mont Central  Railway  Co.,  27  Yt.  (1  Williams)  39. 

Although  appellant  is,  by  its  charter,  authorized  to  enter 
upon  and  occupy  lands  for  its  right  of  way,  etc.,  preliminary  to 
judgment  of  condemnation,  it  necessarily  follows,  from  what  has 
been  said,  this,  of  itself,  gives  no  right  to  recover  for  the  value  of 
the  land  as  so  much  land  actually  taken.  At  most,  the  right 
can  only  be  to  recover  for  the  injury  sustained  by  the  entry 
and  occupancy.  The  present  proceeding  is,  however,  prose- 
cuted under  the  section  quoted  from  the  act  of  1865  for  the 
condemnation  of  the  land  tahen,  and  to  thereby  vest  appellant 
with  the  title.  When  Bryant  died,  no  title  was  vested  in  appel- 
lant, nor  was  it  entirely  certain  that  any  ever  would  be.  The 
amount  which  would  have  to  be  paid  for  the  land  taken  remained 
to  be  determined,  as  well  as  tlie  further  fact  whether  that 
amount  would  be  paid,  or  the  location  be  abandoned.  The 
cases  cited  by  appellee,  where  the  administrator  is  held  to  be 
entitled  to  recover  for  the  value  of  real  estate  sold  by  his  intes- 
tate, are  not  analogous.  There,  the  recovery  was  upon  an 
express  contract,  concluded  between  the  parties  in  the  lifetime 
of  the  intestate,  while  here,  there  was  no  such  contract,  either 
express  or  implied,  at  the  time  of  the  intestate's  death.  JS'or  do 
we  think  the  condemnation  cases  cited  by  him  pertinent.  They 
are  predicated  upon  language  entirely  different  from  that  we 
have  been  considering.  We  are  governed,  in  the  case  at  bar, 
solely  by  appellant's  charter  and  its  peculiar  phraseology  relating 
to  condemnation,  and  we  believe  no  case  can  be  found  anywhere 
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in  which  such  language  has  received  a  different  construction  from 
that  which  we  have  given  it. 

There  having  been,  then,  no  present  vested  right  of  recovery 
for  the  value  of  the  property  in  Bryant,  at  the  time  of  his  death, 
against  appellant,  it  is  impossible  that  any  cause  of  action  in 
respect  thereof  could  have  survived  to  his  administrator.  The 
land  descended  to  his  heirs  at  law,  and  they,  and  not  the  admin- 
istrator, were  the  proper  parties  to  the  proceeding. 

It  is  suggested  that  the  administrator  might,  notwithstanding 
he  was  not  a  proper  party  to  the  proceedings,  litigate  for  the 
benefit  of  the  heirs.  Inasmuch  as  appellant's  only  mode  of  ac- 
quiring title  to  the  property  sought  to  be  taken  is  through  the 
judgment  to  be  rendered,  it  can  hardly  admit  of  doubt  that  the 
owners  of  the  property  must  be  parties  to  the  judgment  in  order 
that  they  shall  be  bound  by  it. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


VoLNEY  B.  Phillips 
Henry  W.  Meade. 


1.  Butter  AND  CHEESE  MANUFACTORIES  —  statute  relating  to,  construed. 
The  act  of  March  9, 1869,  entitled  "  An  act  to  protect  butter  and  cheese 
manufactories,"  in  providing  a  penalty  for  supplying,  or  bringing  to  be 
manufactured, milk  diluted  with  water,  etc.,  was  not  intended  to  apply  to  a 
person  engaged  in  making  butter  and  cheese  on  his  own  account,  but  to 
Buch  factories  as  are  conducted  upon  a  joint  or  co-operative  plan. 

2.  The  words  supply  to  he  manufactured  or  bring  to  be  manufactured,  as 
used  in  the  act,  cannot  be  construed  to  mean  a  sale  ;  neither  would  a  sale 
necessarily  imply  that  the  article  was  brought  or  supplied  to  be  manu- 
factured. 
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3.  In  a  guit  by  the  sole  owner  of  a  butter  and  cheese  factory  who  was  operat. 
ing  the  same  for  his  own  use  and  benefit,  against  one  who  had  sold  him 
milk,  to  recover  the  penalty  given  by  the  act,  on  the  ground  that  the  seller 
had  skimmed  the  milk  before  delivery,  it  was  held,  that  the  plaintiff  was 
not  entitled  to  recover  even  if  the  seller  had  skimmed  the  milk.  If  the 
seller  had  violated  his  contract,  he  was  liable  to  the  purchaser  in  an  ordinary 
action  for  the  damages  he  had  occasioned. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
SiLVANUs  Wilcox,  Judge,  presiding. 

Mr.  E.  F.  EuNYAN,  and  Messrs.  Wakeman  &  Coon,  for  the 
appellant. 

Messrs.  Botsford,  Barry  &  Ejbibbs,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  Henry  Willard,  in  the 
Circuit  Court  of  Kane  county,  against  Volney  B.  Phillips,  to 
recover  a  penalty  under  an  act  approved  March  the  9th,  1869, 
entitled  "  An  act  to  protect  butter  and  cheese  manufactories." 

A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict  in 
favor  of  appellee  for  $600.  The  court  overruled  a  motion  for 
a  new  trial,  and  rendered  judgment  upon  the  verdict,  and  ap- 
pellant brings  the  record  here  by  appeal. 

The  act  under  which  the  suit  was  brought  provides,  "  That 
whoever  shall  knowingly  supply,  or  bring  to  be  manufactured, 
to  any  cheese  manufactory  in  this  State,  any  milk  diluted  with 
water,  or  in  any  way  adulterated,  or  milk  from  which  cream, 
or  milk  commonly  known  as  '  stripping '  has  been  taken,  or 
whoever  shall  knowingly  bring  or  supply  milk  to  any  cheese 
factory,  that  is  tainted,  or  partly  sour,  for  want  of  proper  care 
in  keeping  pails,  strainers,  or  any  vessel  in  which  said  milk  is 
kept,  clean  and  sweet,  after  being  notified  of  such  taint  or  care- 
lessness, or  any  cheese  manufacturer  who  shall  knowingly  use, 
or  direct  any  of  his  employees  to  use,  for  his  or  their  individual 
benefit,  any  cream  from  the  milk  brought  to  said  cheese  man- 
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ufactory,  without  the  consent  of  all  the  owners  thereof,  shall, 
for  each  and  every  offense,  forfeit  and  pay  a  sum  Qot  less  than 
twenty-five  dollars,  nor  more  than  one  hundred  dollars,  with 
costs  of  suit,  to  be  sued  for  in  any  court  of  competent  jurisdic- 
tion, for  the  benefit  of  the  person  or  persons,  firm  or  associa- 
tion, or  corporation,  or  their  assigns,  upon  whom  such  fraud 
may  be  committed."     Laws  of  1869,  page  163. 

It  appears,  from  the  testimony  contained  in  the  record,  that 
appellee  was  the  exclusive  owner  of  a  cheese  factory  in  Mc- 
Henry  county,  and  that  he  purchased  milk  from  the  farmers 
in  the  neighborhood  of  the  factory,  from  which,  in  connection 
with  milk  from  his  own  cows,  he  manufactured  cheese  and  but- 
ter upon  his  own  account,  and  for  his  sole  benefit. 

During  the  season  of  1871,  appellant  milked  twenty-three 
cows,  and  sold  the  milk  to  appellee. 

The  milk  sold  by  appellant  and  others  was  used  by  appellee  in 
making  butter,  cheese,  skimmed-milk  cheese,  and  sour  curd,  in 
such  manner  as  he  thought  advisable. 

The  contract  under  which  appellant  sold  appellee  milk  does 
not  seem  to  have  been  very  definite.  In  the  spring  appellant 
issued  circulars  that  he  would  pay  a  certain  price  during  the 
different  months.  Appellee  testified  that  appellant  asked  him 
if  he  was  going  to  pay  those  who  had  not  talked  with  him  the 
same  as  those  who  had.  To  which  he  replied,  he  was ;  he 
should  serve  them  all  alike. 

Appellant's  milk,  each  evening,  was  strained  into  ten-gallon 
cans,  ready  for  delivery  in  the  morning.  It  appears  that  on 
each  morning  appellant  was  in  the  habit  of  taking  from  the 
cans,  before  they  were  delivered,  a  certain  quantity  of  cream 
and  milk ;  as  to  the  quantity  taken,  the  evidence  does  not  agree. 
Appellant  claimed  he  took  only  sujQficient  for  table  use  in  his 
family,  while  appellee  insisted  that  a  greater  quantity  was 
taken. 

In  the  view,  however,  we  take  of  the  statute,  this  question 
of  fact  is  not  material.     The  real  question  involved  is,  whether 
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appellee,  under  a  proper  construction  of  the  statute,  is  entitled 
to  recover. 

It  is  somewhat  remarkable  that,  if  the  statute  was  intended  to 
embrace  a  sale  of  milk  by  the  producer  to  one  engaged  in  man- 
ufacturing on  his  own  account,  the  terra  "  sale  "  is  not  used  in 
the  act.  The  language  used  is,  "  whoever  shall  knowingly 
supply,  or  bring  to  be  manufactured  to  any  cheese  manufactory 
in  this  State,  any  milk  diluted,"  etc. 

The  words  "  supply  to  be  manufactured,"  or  "  bring  to  be 
manufactured,"  cannot  reasonably  be  construed  to  mean  a  sale ; 
neither  would  a  sale  necessarily  imply  that  the  article  was 
brought  or  supplied  to  be  manufactured. 

"When  appellant  sold  and  delivered  milk  to  appellee,  appellee 
could  feed  it  to  hogs  or  dispose  of  it  in  any  manner  he  thought 
proper ;  it  was  not  necessarily  supplied  for  manufacture,  but 
for  sale. 

It  was  a  part  of  appellee's  business  to  make  cheese  of  skimmed 
milk ;  if,  however,  the  terms  "  supply  "  or  "  bring  to  be  manufac- 
tured "  are  to  be  regarded  as  synonymous  with  the  word  "  sale," 
then  appellant  was  prohibited  under  a  penalty  from  selling 
skimmed  milk,  the  result  of  which  would  be,  appellee  would  be 
compelled  to  suspend,  in  consequence  of  the  statute,  a  part  of  his 
legitimate  business. 

By  reference  to  another  clause  in  the  section,  it  is  evident 
the  statute  was  not  intended  to  apply  to  a  case  where  a  factory 
was  owned  and  operated  by  a  person  on  his  own  account. 

It  is  as  follows :  Any  cheese  manufacturer  who  shall  know- 
ingly use,  or  direct  any  of  his  employees  to  use,  for  his  or  their 
individual  benefit,  any  cream  from  the  milk  brought  to  said 
cheese  manufactory,  without  the  consent  of  the  owners  thereof, 
shall,  etc. 

This  clause,  when  considered  in  connection  with  the  words 

"  supply  "  or  "bring  to  be  manufactured,"  would  seem  to  imply 

that  the  intent  and  object  of  the  act  were  to  apply  to  only  such 

factories  as  were  conducted  upon  a  joint  or  co-operative  plan. 

43— 75th  III. 
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Where  various  persons  are  interested  in  the  factory,  and  each 
f ui'nishing  a  quantity  of  milk  to  be  manufactured,  and  to  share 
in  the  products  in  proportion  to  the  milk  furnished,  and  to  bear 
a  proper  part  of  the  expense,  there  is  manifest  justice  in  the 
provision  which  prevents  one  from  imposing  on  the  others  by 
furnishing  or  supplying  to  be  manufactured,  a  diluted  article. 

While  the  necessity  for  a  law  for  this  purpose  is  apparent, 
it  is  difficult  to  perceive  any  need  for  legislation  to  secure  a 
party,  who  might  be  manufacturing  on  his  own  account,  against 
imposition. 

If  appellant  was,  under  the  arrangement  with  appellee,  to 
furnish  a  certain  quality  of  milk,  and  failed  to  observe  his 
agreement,  he  would  be  liable  in  an  appropriate  action  for  all 
damages  sustained  by  appellee  by  a  breach  of  his  agreement ; 
but  we  do  not  think,  under  a  proper  construction  of  the  statute, 
appellant  was  entitled  to  recover  the  penalty. 

The  instructions  given  on  behalf  of  appellee  in  construing 
the  statute  should  have  been  refused,  and  that  of  appellant  re- 
fused should  have  been  given. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Geoege  W.  Sutheeland  et  al. 

V. 

Geoege  W.  Paekins. 


1.  Contract  — proposition  to  sell  until  accepted  is  not  a  contract  that  can 
be  enforced.  Where  the  owner  of  land  made  a  proposition  in  writing  to  sell 
the  same  on  certain  terms,  a  part  of  the  price  to  be  paid  down  at  the  time 
of  the  purchase,  to  be  binding  if  accepted  within  one  year,  and  it  appeared 
that  the  party  to  whom  the  ofiEer  was  made  was  in  possession  under  a  lease 
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from  the  party  making  the  offer,  and  died  within  the  year  without  giving 
any  notice  of  acceptance,  or  making  any  payment,  or  securing  the  balance  by 
notes  and  mortgage  as  required  in  the  offer  :  Held,  that  these  facts  failed  to 
show  an  acceptance,  and  that  there  was  no  valid  contract  that  could  be 
specifically  enforced. 

2.  Same  —  Jieirs  liave  no  right  to  accept  an  offer  of  sale  made  to  their 
ancestor.  When  the  ancestor  has  the  privilege  of  accepting  an  offer  of  sale 
within  one  year,  and  dies  within  the  year  without  accepting,  he  has  no 
estate  which  can  descend  to  his  heirs,  and  they  will  not  have  the  right  to 
accept  the  same  within  the  time  allowed  their  ancestor.  The  offer  in  such 
a  case  is  personal. 

3.  Specific  performance  —  there  must  be  mutuality.  Where  a  contract 
for  the  sale  of  land  is  such  that  the  vendor  could  not  enforce  the  same 
against  the  vendee  in  his  lifetime  or  against  his  estate  after  his  death,  the 
heirs  of  the  vendee  will  have  no  right  to  insist  upon  a  specific  performance. 

4.  Possession — whether  referred  to  lease  or  contract  for  sale.  Where  a 
party  in  possession  of  land  under  a  lease  from  the  owner  takes  a  written 
offer  for  the  sale  of  the  premises,  to  be  accepted  in  a  given  time,  but  dies 
without  giving  notice  of  its  acceptance,  or  complying  with  the  terms  of  the 
offer,  his  possession,  fencing  the  land  and  paying  taxes,  will  be  referred  to 
the  relation  under  which  he  entered,  in  the  absence  of  allegation  and  proof 
to  the  contrary. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Mooke,  Judge,  presiding. 

Mr.  Allan  C.  SxoRYjand  Mr.  Rufus  King,  for  the  appellants. 

Mr.  J.  W.  Pitman,  for  the  appellee. 

Mr.  Justice  Scott  dehvered  the  opinion  of  the  Court : 

This  bill  was  filed  by  the  heirs  of  George  G.  Sutherland,  de- 
ceased, to  enforce  the  specific  performance  of  a  contract  alleged 
to  have  been  made  between  their  ancestor  and  defendant  in 
regard  to  the  sale  of  the  tract  of  land  described  in  the  bill.  The 
contract  is  in  writing,  bears  date  May  10,  1871,  and  was  de- 
livered to  Sutherland  in  his  lifetime.  It  is  made  an  exhibit  and 
a  part  of  the  bill.  By  its  terms,  defendant  offered  to  sell  to 
Sutherland  a  certain  forty  acres  of  land,  described  by  its  num- 
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bers,  for  $200  per  acre,  payable  as  f oUowB :  $2,000  at  tlie  time 
of  purchase,  and  the  other  $6,000  to  be  secured  by  six  promis- 
sory notes,  with  mortgage  upon  the  premises,  payable  in  equal 
yearly  installments,  with  eight  per  cent  interest  per  annum. 
Conveyance  to  be  by  warranty  deed,  except  as  to  lease  and 
drainage,  incumbrances  and  taxes.  This  agreement  was  only 
signed  by  defendant,  and  contained  this  clause :  "  The  above 
proposition  will  be  accepted  by  me  at  any  time  during  one  year 
from  date,  but  not  longer." 

Sutherland  died  on  the  10th  day  of  June,  1871,  just  one 
month  after  the  date  of  this  proposition  of  sale.  Whether  he 
ever  accepted  the  offer  therein  contained  is  the  principal  ques- 
tion in  the  case.     It  arises  upon  demurrer  to  the  bill. 

The  only  allegation  as  to  the  acceptance  of  the  provisions  of 
the  contract  by  Sutherland  during  his  lifetime  is  as  follows : 
"  The  said  George  G.  Sutherland  was  in  possession  of  said  prem- 
ises at  the  time,  under  a  lease  from  said  Parkins,  and  remained 
in  possession  at  the  time  of  his  death,  and  at  once  proceeded  to 
fence  said  premises,  and  by  himself  and  his  heirs  herein  have 
since  paid  all  taxes  assessed  thereon,  and  retained  possession  of 
said  lands,  cultivating  and  using  the  same."  This,  with  the 
additional  charge  the  writing  had  been  recorded  on  the  16th 
of  May,  and  re-recorded  after  the  records  of  Cook  county  had 
been  destroyed  by  fire,  are  all  the  allegations  of  the  bill  on  the 
question  of  acceptance  by  Sutherland  of  the  contract  in  his  life- 
time. Of  course,  the  demurrer  admits  the  allegations  of  the 
bill  to  be  true,  and  construing  them  even  favorably  for  com- 
plainants, we  do  not  think  the  bill  contains  facts  from  which  it 
may  be  inferred  Sutherland  ever  accepted  the  proposition  as 
contained  in  defendant's  offer  of  May  10,  1871. 

It  is  not  alleged  he  ever  notified  defendant  of  his  acceptance 
of  the  proposition,  nor  that  he  ever  offered  to  pay  the  cash  pay- 
ment, and  secure  the  balance  of  the  purchase  price  of  the  land 
by  his  notes  and  a  mortgage  upon  the  premises.  These  were 
conditions  precedent,  and  indispensable  to  make  a  valid  con- 
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tract.  Without  such,  an  offer,  there  could  be  no  acceptance. 
They  were  the  terms  on  which  the  owner  was  willing  to  sell  his 
property,  and  having  offered  no  other  he  could  not  be  compelled 
to  part  with  it  until  there  had  been  an  offer  of  compliance 
within  the  time  limited,  with  the  conditions  proposed.  Nothing 
appears  from  which  an  inference  can  be  drawn  that  Sutherland 
ever  obligated  himself  to  comply  with  the  terms  of  the  propo- 
sition. 

It  is  said  he  was  in  possession  under  a  lease  from  defendant, 
and  that  he  proceeded  at  once  to  fence  the  premises.  The  offer 
of  sale  made  to  him  did  not  authorize  any  such  acts.  He  had 
been  previously  in  possession  under  a  lease,  and  his  improve- 
ments by  him  made,  in  the  absence  of  any  allegation  to  the 
contrary,  may  be  referable  to  that  relation.  It  is  not  alleged 
these  acts  were  done  under  the  contract,  nor  in  fulfillment  of 
it.  As  was  said  in  Wood  v.  Thornley^  58  111.  464,  the  mere 
possession  of  land  under  a  parol  agreement  of  sale,  even  with 
the  superadded  fact  of  valuable  improvements,  will  not  be 
deemed  part  performance  if  the  possession  was  obtained  other- 
wise than  under  the  contract.  Hence,  it  cannot  be  said,  it  is 
made  to  appear  there  was  any  express  acceptance  by  Sutherland 
of  the  proposition  of  sale  made  to  him  by  defendant,  by  any 
offer  to  comply  with  the  terms  of  the  proposition,  nor  by  any 
performance  of  the  contract  on  his  part. 

But,  it  is  alleged,  the  heirs  of  Sutherland,  in  March,  1872, 
within  the  time  limited,  accepted  the  proposition  of  sale,  noti- 
fied defendant  thereof,  tendered  him  the  amount  of  the  cash 
payment,  offered  to  secure  the  balance  with  notes  and  mortgage, 
and  demanded  a  conveyance  to  themselves  of  the  premises. 
This  they  had  no  right  to  do.  Because  the  defendant  may  have 
been  willing  to  sell  the  premises  to  their  ancestor  upon  the  terms 
indicated,  it  by  no  means  follows  he  could  be  compelled  to  sell 
the  same  to  complainants.  The  offer  was  personal  to  Sutherland, 
and  never  having  been  accepted  by  him,  he  acquired  no  such 
estate  as  would  descend  to  his  heirs.     No  contract  was  alleged 
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that  could  have  been  enforced  by  defendant  against  Sutherland 
in  his  lifetime,  nor  against  his  estate  after  his  death.  Clearly, 
the  heirs  had  no  right  to  insist  upon  the  performance  of  the 
proposition  of  sale,  which  their  ancestor  never  had,  and,  may  be, 
never  would  have  accepted.  They  can  have  no  other  rights 
under  the  proposition  than  their  ancestor  had  at  his  death.  Mr. 
Fry,  in  his  work  on  Specific  Performance,  states  accurately  this 
branch  of  the  law,  where  it  is  said,  the  heir  or  devisee  has  no 
right  to  insist  on  the  completion  of  the  purchase,  except  where 
the  contract  is  such  as  might  have  been  enforced  against  his 
ancestor  or  testator,  for  otherwise  he  would  be  able  to  take  the 
money  from  the  personal  estate  in  order  to  purchase  for  himself 
that  which  his  ancestor  was  not  bound  to  purchase,  and  perhaps 
never  would  have  purchased.     Fry  on  Spec.  Per.,  §  119. 

But  a  still  more  forcible  exposition  of  this  doctrine  is  given 
in  Broome  v.  Monok,  10  Ves.  597,  where  the  Lord  Chancellor 
said:  "As  between  the  heir  and  the  personal  representative, 
Lacon  v.  Mertius,  Buckmaster  v.  Harrop,  and  other  cases, 
establish  the  general  principle,  that  whatever  is  the  state  of  lia- 
bility of  the  party  himself  to  take  at  his  death,  must  be  the 
state  of  liability  to  be  considered  upon  questions  between  those 
representing  him  after  his  death ;  and,  if  at  his  death  he  could 
not  be  compelled  to  take,  clearly  the  heir  could  not  say  to  the 
executor :  '  I  will  have  the  estate  and  you  shall  pay  for  it.' " 

This  is  precisely  the  case  at  bar.  As  we  have  seen,  Suther- 
land in  his  lifetime  had  done  nothing  to  manifest  an  accept- 
ance of  the  proposition  of  sale  made  to  him  by  defendant.  ISTo 
liability  rested  upon  him  that  could  have  been  enforced,  and 
hence  the  heirs  cannot  say  they  will  accept  for  their  own  bene- 
fit the  proposition  made  to  their  ancestor,  and  have  the  land 
paid  for  out  of  the  personal  effects  of  the  estate. 

The  case  of  Perkins  v.  Hadsell,  50  111.  216,  cited  by  com- 
plainants, has  but  few  if  any  elements  in  common  with  the  one 
we  are  considering.  The  acts  done  in  performance  of  the  con- 
tract were  authorized  by  its  express  terms.     Here,  there  was  no 
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performance,  or  offer  of  performance,  of  the  conditions  of  the 
proposition,  upon  the  terms  of  which  defendant  was  willing  to 
sell  his  property.  The  acts  done  may  be  referable  to  the 
rights  acquired  under  the  prior  possession.  In  the  former  case, 
the  vendee,  by  the  performance  of  the  conditions  of  the  contract, 
acquired  an  estate  that  would  pass  to  his  assignee,  or  descend 
to  his  heirs  in  case  of  death.  Here,  the  ancestor  had  no  estate 
which  he  could  convey,  or  which  would  descend  to  his  heirs. 
The  cases  are  not  analogous.  The  bill  on  its  face  presents  no 
ground  for  equitable  relief,  and  was  therefore  properly  dis- 
missed. 

The  decree  of  the  court  below  will  be  affirmed. 

Decree  affirmed. 


Joseph  Busch 

V. 

George  W.  Huston. 


1.  Limitation  —  extent  to  ichich  a  deed  is  claim  and  color  of  title.  Where 
a  party  in  possession  of  land,  of  which  his  wife  is  seized,  as  heir,  of  an 
undivided  part,  takes  a  quitclaim  deed  from  one  of  the  other  heirs  who  is 
seized  of  an  undivided  fourth  thereof,  and  who  simply  released  and  quit- 
claimed all  his  right,  title  and  interest,  such  deed  will  constitute  good  color 
and  claim  of  title  to  the  extent  of  the  grantor's  interest,  but  no  further. 

2.  Tax  title  — party  hound  to  pay  taxes,  cannot  avail  of  title  growing  out 
of  Ms  neglect  of  duty.  Where  a  party  in  possession  of  land,  under  an  agree- 
ment to  pay  the  taxes  for  the  owner,  suffers  the  land  to  be  sold  for  taxes, 
and  a  third  party  to  acquire  a  tax  deed  therefor,  and  he  afterwards  acquires 
such  title,  he  cannot  rely  upon  the  same  as  against  the  owner  or  those  claim- 
ing under  him. 

3.  Tenants  in  common  —  husband  of  one  purchasing  outstanding  incum- 
brance. Where  the  husband  of  a  co-heiress,  in  possession  of  land,  purchases 
an  outstanding  incumbrance  or  tax  title  on  the  lands  of  the  heirs,  he  will 
be  lield  to  have  purchased  for  the  benefit  of  all  the  tenants  in  common,  upon 
condition  only  that  they  shall  contribute  their  respective  portions  of  the 
consideration  actually  paid  by  him. 
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4.  Adverse  possession  —  under  limitation  law  of  twenty  pears.  Where  a 
party  occupied  land  as  the  tenant  of  the  owner  until  the  death  of  the  latter, 
and  after  that  held  possession  in  right  of  his  wife,  who  was  an  heir  of  the 
deceased  owner,  during  which  he  acquired  the  interest  of  several  of  the 
other  heirs,  he  always  recognizing  their  claims :  Held,  that  his  possession 
after  the  death  of  the  owner  was  not  adverse  to  the  remaining  heirs,  but  in 
consonance  with  their  rights. 

5.  Same  —  to  show  disseizin  of  co-tenant.  Where  one  tenant  in  common  is 
in  possession  of  land,  it  requires  clear  and  satisfactory  proof  of  a  subsequent 
disseizin  of  a  co-tenant,  to  characterize  his  possession  as  being  adverse,  so 
as  by  lapse  of  time  to  bar  a  right  of  entry.  It  is  not  sufficient  that  he 
continues  to  occupy  the  premises  and  appropriates  to  himself  the  exclusive 
rents  and  profits,  makes  slight  improvements  on  the  land  and  pays  the 
taxes. 

6.  To  constitute  a  disseizin  there  must  be  outward  acts  of  exclusive 
ownership  of  an  unequivocal  character,  overt  and  notorious,  and  of  such  a 
nature  as,  by  their  own  import,  to  impart  information  and  give  notice  to  the 
co-tenant  that  an  adverse  possession  and  an  actual  disseizin  are  intended  to 
be  asserted  against  him. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
George  W.  Pleasajstts,  Judge,  presiding. 

Messrs.  Pepper  &  Wilson,  for  the  appellant. 

Mr.  Isaac  N.  Bassett,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Appellee  exhibited  his  bill  in  chancery  against  appellant  for 
partition,  in  the  Circuit  Court  of  Mercer  county,  claiming  one- 
fourth  of  certain  lands  described  in  the  bill,  as  one  of  the  heirs 
at  law  of  John  Dewitt,  Sr.,  deceased.  The  decree  of  that 
court  was  in  conformity  with  the  prayer  of  the  bill,  and  it  is 
sought  by  this  appeal  to  procure  its  reversal  upon  the  ground 
that  appellee  is  barred  by  limitation  from  asserting  his  claim  to 
the  property.  It  is  conceded  that  John  Dewitt,  Sr.,  died 
intestate  on  the  6th  day  of  April,  1846,  seized  in  fee  simple 
of  the  lands  in  controversy,  leaving  surviving  him,  as  his  only 
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heirs  at  law,  Benjamin,  John,  Jr.,  and  Betsey,  intermarried  with 
John  Shoemaker,  his  children,  and  appellee,  who  is  the  only 
child  and  heir  at  law  of  his  daughter  Jane,  who  died  intestate 
some  time  previously,  his  grandchild. 

Appellant  claims  by  purchase  and  conveyance  from  the 
heirs  at  law  of  the  said  John  and  Betsey  Shoemaker.  It  is  not 
claimed  that  their  title  was  derived  from  any  one  claiming 
adversely  to  the  title  of  John  Dewitt,  Sr.,  or  that  appellee  has 
conveyed  his  interest  in  the  lands,  or  been  deprived  of  it  by 
judicial  process.  John  Shoemaker  was  in  possession  of  the 
lands  at  and  for  some  time  prior  to  the  death  of  John  Dewitt, 
Sr.,  under  an  arrangement  which  created  the  relation  of  land- 
lord and  tenant  between  them.  The  possession  thus  com- 
menced was  continued  to  be  held  by  him  and  his  heirs,  success- 
ively, until  the  latter  conveyed  to  appellant.  Upon  the  death 
of  John  Dewitt,  Sr.,  Betsey  Shoemaker,  the  wife  of  John,  be- 
came seized  of  the  undivided  fourth  of  the  lands,  and  the  evi- 
dence clearly  shows  that  no  claim  was  made  by  them  to  any 
other  interest  in  the  land  than  what  she  thus  inherited,  until  he 
purchased  and  received  a  conveyance  from  John  Dewitt,  Jr. 
The  deed  from  John  Dewitt,  Jr.,  to  John  Shoemaker,  is  dated 
April  30,  1851,  and  purports  to  remise,  release,  and  forever 
quitclaim  all  "  the  right,  title,  interest  and  estate  of "  John 
Dewitt,  Jr.,  and  wife,  in  and  to  the  property  in  controversy,  to 
John  Shoemaker.  There  is  no  question  but  that  John  Shoe- 
maker paid  all  taxes  assessed  on  the  land,  after  this  deed  was 
executed,  and  that  he  received  the  rents  and  profits  thereof, 
until  his  death,  and  that  this  was  continued  by  his  heirs  until 
they  conveyed  to  appellant. 

It  is  insisted  that  this  deed  was  good  color  and  claim  of  title, 
and  that,  being  made  in  good  faith,  and  followed  by  the  payment 
of  taxes,  the  bar  is  complete  under  the  first  section  of  the  limi- 
tation act  of  March  2,  1839. 

If  the  deed  had  purported  to  convey  the  lands  in  controversy^ 
and  not  merely  the  interest  of  the  grantor  in  them,  and  been 
44 — 75th  III. 
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accepted  and  acted  on  in  good  faith  as  conveying  them,  the 
position  would,  unquestionably,  be  correct. 

But  John  Dewitt,  Jr.,  only  professed  to  convey  his  interest  in 
the  property,  whatever  that  was,  and  this  was  all  that  passed  by 
the  deed.  May  v.  Ze  Claire,  11  Wall.  232;  Edwards  v. 
Bishop,  4  Comst.  64.  That  interest  was  his  undivided  fourth, 
as  one  of  the  heirs  at  law  of  John  Dewitt,  Sr.  John  Shoe- 
maker did  not  claim  that  this  deed  conveyed  full  title  to  the 
property,  for  he  previously  justified  his  possession  by  the  undi- 
vided interest  which  his  wife  had  in  it,  and  he  subsequently 
recognized  Benjamin  Dewitt's  interest  by  contracting  to  pur- 
chase it.  There  is  no  proof  that  either  John  Shoemaker  in  his 
lifetime,  or  his  heirs  since  his  death,  and  prior  to  their  convey- 
ance to  appellant,  claimed  or  pretended  that  the  deed  from  John 
Dewitt,  Jr.,  was  intended  to,  or  that  it  did,  in  fact,  convey  all  the 
interests  in  the  land  in  controversy.  It  is  impossible  to  say  that 
a  deed  is  color  or  claim  of  title  to  that  of  which  it  is  not  pre- 
tended that  it  assumes  to  be  a  conveyance,  or  that  possession  of 
the  whole  can  be  held  in  good  faith,  under  a  deed  intended  and 
understood  to  convey  only  an  undivided  part. 

Our  conclusion  is,  necessarily,  that  the  deed  of  John  Dewitt, 
Jr.,  was  good  color  and  claim  of  title  to  the  extent  of  his  inter- 
est, which  was  the  undivided  fourth  of  the  property,  but  no 
farther. 

The  deed  from  Benjamin  Dewitt  to  the  heirs  at  law  of  John 
Shoemaker  was  not  executed  until  the  9th  day  of  jN^ovember, 
1864,  and  it  purports  to  convey  "  the  undivided  share  of  all  his 
interest "  in  the  lands  in  controversy,  thus  explicitly  showing  that 
he  owned  and  was  conveying  but  an  undivided  interest  in,  and 
not  the  whole  of  the  land.  It  appears  that  the  lands  were  sold 
for  the  non-payment  of  taxes  for  the  year  1844,  and  conveyed 
by  the  sheriff  to  John  E.  Johnston,  and  that  he,  on  the  24th  day 
of  May,  1848,  quitclaimed  the  lands  to  John  Shoemaker ;  but  it 
is  not  insisted  that  Shoemaker  ever  relied  upon  this  deed  as, 
in  fact,  conveying  any  title  to  him.     It  is  evident  that  he  could 
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not  do  SO,  for  two  reasons:  1st.  The  sale  was  made  in 
consequence  of  the  non-payment  of  taxes  which  he  was  under 
obligations  to  have  paid  by  the  terms  of  his  agreement  with 
John  Dewitt,  Sr.,  by  which  he  held  and  occupied  the  premises. 
2d.  At  the  time  he  obtained  this  title,  he  was  in  possession  of 
the  property,  claiming  in  right  of  his  wife  as  one  of  the  heirs 
at  law  of  John  Dewitt,  Sr.,  and  the  principle  is  sustained  by 
respectable  authority,  as  well  as  by  reason,  that  where  the 
husband  of  a  co-heiress  purchases  an  outstanding  incumbrance 
on  the  lands  of  the  heirs,  he  shall  be  held  to  have  purchased 
for  the  benefit  of  all  the  tenants,  upon  condition  only  that 
they  shall  contribute  their  respective  proportion  of  the  considera- 
tion actually  paid  for  the  incumbrance.  Lee  <&  Graham  v. 
Fox,  6  Dana,  176 ;  Rothwell  v.  Dewees,  2  Black  (U.  S.),  619. 
It  only  remains  to  inquire  whether  appellee  was  disseized  by 
John  Shoemaker  of  his  interest,  as  tenant  in  common,  for 
twenty  years  or  more  prior  to  the  commencement  of  the  suit. 

As  has  been  already  observed,  the  evidence  shows  that,  at  the 
time  of  the  death  of  John  Dewitt,  Sr.,  John  Shoemaker  was  in 
possession  of  the  lands  as  his  tenant,  and  that  the  only  claim 
made  by  him  subsequently,  and  prior  to  his  purchase  from  John 
Dewitt,  Jr.,  was  in  right  of  his  wife  as  one  of  the  heirs  at  law 
of  John  Dewitt,  Sr.  Under  these  circumstances,  according 
to  all  the  authorities,  his  possession  was  not  adverse  to  appellee, 
but  was  in  consonance  with  his  rights  ;  audit  requires  clear  and 
satisfactory  proof  of  a  subsequent  disseizin  of  appellee  to  charac- 
terize his  possession  as  becoming  adverse,  so  as,  by  lapse  of  time, 
to  bar  appellee's  right  of  entry.  It  is  not  sufiicient  that  he  con- 
tinues to  occupy  the  premises  and  appropriates  to  himself  the 
exclusive  rents  and  profits,  makes  slight  repairs  and  improve- 
ments on  the  lands,  and  pays  the  taxes,  for  all  this  may  be  con- 
sistent with  the  continued  recognition  of  the  rights  of  his  co- 
tenants.  To  constitute  a  disseizin  "  there  must  be  outward  acts 
of  exclusive  ownership,  of  an  unequivocal  character,  overt  and 
notorious,  and  of  such  a  nature  as,  by  their  own  import,  to 
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impart  information  and  give  notice  to  the  co-tenants  that  an 
adverse  possession  and  an  actual  disseizin  are  intended  to  be 
asserted  against  them."      Warfield  v.  Lindellj  38  Mo.  581. 

There  never  was  a  claim  made,  as  appears  from  the  evidence, 
of  exclusive  ownership  of  these  lands  by  John  Shoemaker  in 
his  lifetime.  He,  by  his  acts,  expressly  admitted  that  John 
Dewitt,  Jr.,  had  an  interest  in  the  lands  until  his  conveyance  in 
1851,  and  that  Benjamin  Dewitt  had  an  interest,  which  he 
contracted  for,  but  which  was  not  conveyed  to  him,  because 
his  contract  was  not  fully  performed,  in  his  lifetime.  If, 
therefore,  we  shall  concede  that  when  John  Shoemaker  was 
treating  with  John  Dewitt,  Jr.,  and  Benjamin  Dewitt  for 
conveyances,  he  assumed  that  they  and  his  wife  were  the  sole 
heirs  at  law  of  John  Dewitt,  Sr.,  and  that  he  held  his  posses- 
sion under  that  assumption,  it  is  still  evident  that  he  did  not 
claim  to  be  in  possession  as  exclusive  owner,  nor  did  his  heirs 
make  such  claim  until  the  conveyance  by  Benjamin  Dewitt 
to  them  on  the  9th  day  of  November,  1864,  less  than  twenty 
years  before  the  commencement  of  the  suit.  The  evidence 
shows  that  the  contract  between  John  Shoemaker  and  Benja- 
min Dewitt  was  carried  out  by  the  heirs  of  John  Shoemaker, 
after  his  death ;  but  it  is  not  shown  when  that  contract  was 
made,  or  that  John  Shoemaker  was,  or  claimed  to  be,  even  the 
equitable  owner  of  Benjamin  Dewitt's  interest,  during  his 
lifetime. 

Upon  the  whole,  we  are  unable  to  say  the  court  erred  in  find- 
ing the  evidence  insufficient  to  establish  the  disseizin  of  appellee 
for  twenty  years  prior  to  the  bringing  of  the  suit. 

The  decree  is  affirmed. 

Decree  ajflrTned. 
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William  H.  Leavers 

V. 

Ann  Cleary  et  al. 


1.  Contract  —  in  regard  to  mining,  construed'.  The  owners  of  coal  lands 
entered  into  a  contract  with  a  coal  company,  by  which  they  sold  all  the 
coal,  coal  oil  and  other  minerals  contained  in  the  lands,  to  the  company,  and 
were  to  convey  to  the  company  ten  acres  of  the  land  for  about  half  its 
value,  and  in  which  the  company  agreed  to  sink  a  shaft  to  the  depth  of  230 
feet,  for  the  purpose  of  mining  the  coal,  the  owners  agreeing  that,  if  a 
good  vein  of  coal  was  not  found  within  that  depth,  of  sufficient  thickness, 
and  of  such  quality  as  to  justify  mining  the  same,  the  land  should  be 
reconveyed  to  them,  the  price  thereof  refunded,  and  the  owners  should 
pay  the  entire  expense  of  sinking  the  shaft  ;  but,  if  the  coal  was  found,  the 
company  was  to  pay  the  owners  ten  cents  for  each  ton  raised.  After 
operating  the  mine  under  the  contract  for  some  time,  the  company  sold  out 
to  another,  who  bought  lands  near  the  shaft  and  proceeded  to  cut  through 
to  reach  his  own  lands,  intending,  after  that,  to  quit  mining  on  those  where 
the  shaft  was  sunk  :  Held,  on  bill  filed  by  the  owners  to  restrain  such  pur- 
chaser from  running  entries  from  the  shaft  to  his  own  lands,  and  to  pro- 
tect their  rights,  that  the  intention  of  the  parties  was,  that  the  mining 
should  be  confined  to  the  lands  embraced  in  the  contract,  and  that  the 
purchaser,  having  notice  of  the  contract,  could  not  be  allowed  to  abandon 
the  complainant's  land,  and  use  the  property  conveyed  and  the  shaft  for 
the  sole  purpose  of  mining  other  lands,  from  which  complainants  would 
derive  no  profits. 

2.  Same — in  construing,  courts  will  look  at  the  construction  given  by  the 
parties.  The  construction  given  to  a  written  contract  by  the  parties  them- 
selves, as  shown  by  their  acts  under  it,  may  be  resorted  to  as  a  means  of 
determining  the  true  intention  they  had  in  view  in  entering  into  the  same. 

"Writ  of  Error  to  the  Circuit  Court  of  Livingston  county ; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  A.  E.  HARDmG,and  Mr.  L.  E.  Payson,  for  the  plaintiff 
in  error. 

Messrs.  Strevell  &  Garatt,  for  the  defendants  in  error. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Ann  Cleary  and  Wil- 
liam Cleary,  her  husband,  in  the  Circuit  Court  of  Livingston 
county,  against  William  H.  Leavers,  to  enjoin  him  from  min- 
ing coal  from  certain  lands  not  embraced  in  a  certain  contract 
entered  into  between  his  grantor  and  William  Cleary. 

It  appears  from  the  record  that,  on  the  30th  day  of  May, 
1865,  Ann  and  William  Cleary,  being  the  owners  of  certain 
coal  lands  in  Livingston  county,  entered  into  a  contract,  in 
writing,  with  the  Pontiac  Coal  Company,  by  which  they  sold 
all  the  coal,  coal  oil  and  other  minerals  contained  in  the  lands, 
to  the  company.  The  contract  contains  a  provision  that  about 
ten  acres  of  the  land  should  be  conveyed  to  the  company  for 
the  sum  of  $1,984,  which  was  about  one-half  the  real  value  of 
the  land.     The  coal  was,  however,  reserved. 

The  company  agreed  to  sink  a  shaft,  for  the  purpose  of  min- 
ing the  coal  contained  in  the  land,  to  the  depth  of  230  feet ; 
the  Clearys,  however,  guaranteed  that  a  vein  of  coal  would  be 
found  under  the  land  not  exceeding  the  distance,  specified  in 
the  contract,  which  the  shaft  was  required  to  be  sunk,  of  suf- 
ficient thickness  and  of  such  quality  as  to  justify  the  mining  of 
the  same. 

In  the  event  that  coal  was  not  found  as  provided  in  the  con- 
tract, then  the  land  was  to  be  reconveyed,  the  money  refunded, 
and  in  addition,  the  Clearys  were  to  pay  the  company  the 
entire  expense  of  sinking  the  shaft. 

The  company  agreed,  in  the  event  coal  was  found  as  speci- 
fied, to  pay  the  Clearys  ten  cents  per  ton  for  all  coal  taken 
from  the  mine. 

The  deed  mentioned  in  the  contract  was  executed  and  deliv- 
ered ;  the  company  sunk  the  shaft,  and  at  the  depth  of  175 
feet  found  a  vein  of  coal  four  feet  six  inches  thick,  of  good 
quality. 

The  company  proceeded  to  mine  the  coal  under  the  con- 
tract, and   continued    operations,  accounting  to  complainants 


1874.]  Leavers  v.  Cleary  et  al.  351 

Opinion  of  the  Court. 

for  all  coal  mined,  at  the  price  agreed  upon,  until  the  year  1872, 
when  the  defendant  acquired  the  title  of  the  company  in  the 
contract,  and  lands  conveyed,  and  took  possession  of  the  mine. 

He  mined  from  the  lands  a  large  quantity  of  coal,  and  raised 
it  from  the  shaft,  but  refused  to  pay  the  stipulated  price  to  the 
complainants. 

It  further  appears  that  a  short  time  before  the  filing  of  the 
bill  the  defendant  acquired  other  coal  lands  adjoining  those 
embraced  in  the  contract,  employed  a  large  force  of  hands,  and 
commenced  cutting  through  the  vein  of  coal  between  the  lands 
so  acquired  and  the  lands  named  in  the  contract,  a  distance  of 
30  or  40  yards,  with  the  intent  and  purpose,  as  soon  as  he 
reached  the  coal  on  the  leased  land,  to  abandon  the  coal  mine 
named  in  the  contract,  and  work  exclusively  on  the  mine  in  the 
leased  land,  but  raise  all  coal  mined  through  the  shaft  sunk  in 
the  land  embraced  in  the  contract. 

The  object  the  defendant  had  in  view  was  to  avoid  the  pay- 
ment to  complainants  of  the  ten  cents  per  ton  which  they  were 
entitled  to  receive  under  the  contract. 

The  only  question  presented  by  the  record  arises  on  the  con- 
struction to  be  placed  upon  the  contract  entered  into  between 
complainants  and  the  coal  company. 

In  placing  a  construction  upon  the  contract,  the  intent  and 
understanding  of  the  parties,  at  the  time  it  was  executed,  is  an 
important  element  to  be  determined  and  considered. 

The  defendant  acquired  the  interest  the  coal  company  had  in 
the  lands,  with  full  notice  of  the  contract  between  complainants 
and  the  company  ;  he  is,  therefore,  standing  in  the  shoes  of  the 
coal  company  ;  his  rights,  duties  and  obligations  are  to  be 
measured  by  those  of  the  coal  company,  and  are  to  be  governed 
by  the  contract  entered  into  by  complainants  and  the  company. 

"When,  therefore,  the  defendant  commenced  working  the 
mine,  he  was  bound  to  run  it  in  the  same  manner,  and  account 
to  the  complainants  for  all  coal  raised,  at  the  same  rate  that  was 
required  of  his  grantor.     It  will  be  observed  that  in  entering 
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into  the  contract  the  complainants  parted  with  valuable  prop- 
erty, and  incurred  a  heavy  liability. 

They  parted  vrith  all  the  coal  and  minerals  in  the  lands,  con- 
veyed ten  acres  absolutely  for  one-half  its  value,  gave  a  guar- 
anty that  coal  would  be  found,  under  a  penalty  to  pay  the 
entire  expense  of  sinking  the  shaft,  if  coal  in  quality  and  quantity 
to  justify  working  was  not  found. 

What  consideration  were  complainants  to  receive  for  the  lia- 
bility incurred,  and  the  property  they  transferred  ? 

The  consideration  was,  the  agreement  of  the  coal  company  to 
work  a  shaft  on  the  lands,  mine  the  coal,  and  pay  ten  cents  per 
ton  for  all  coal  raised  from  the  mine. 

It  was  obviously  the  intent  of  the  parties  that  the  mining 
should  be  confined  to  the  lands  embraced  in  the  contract ;  no 
allusion  is  made  to  mining  elsewhere ;  at  the  time  the  contract 
was  made,  it  does  not  appear  that  the  company  had,  or  ever 
expected  to  have,  any  interest  in  lands  adjoining  those  embraced 
in  the  contract. 

It  is  unreasonable  to  suppose  that  the  complainants  would 
have  consented  to  part  with  valuable  property  at  half  its  value, 
and  assumed  the  responsibility  of  refunding  the  entire  expense 
of  sinking  the  shaft,  if  the  coal  company  had  the  right,  the  mo- 
ment coal  was  found,  to  cut  an  entry  from  the  shaft  to  adjoining 
lands,  abandon  the  coal  for  which  complainants  were  to  receive 
ten  cents  per  ton,  and  use  the  property  conveyed  and  the  shaft 
for  the  sole  purpose  of  mining  coal  from  other  lands,  from  which 
complainants  would  receive  no  profit. 

Such  a  construction  of  the  contract  would  be  unreasonable, 
and  would  require  complainants  to  sacrifice  their  property,  and 
receive  nothing  in  return. 

By  reference  to  the  contract,  a  clause  will  be  found,  in  the 
language  following  :  "  And  it  is  further  agreed  between 
the  parties  to  this  contract,  that  the  said  party  of  the  second 
part  is  to  work  a  shaft  for  the  purpose  of  mining  coal." 

The  shaft  was  required  to  be  sunk  on  the  land  embraced 
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in  the  contract.  Where  did  the  parties  to  the  contract  intend 
that  the  mining  should  be  done?  No  lands  are  spoken  of,  or 
in  any  manner  alluded  to,  except  those  embraced  in  the  con- 
tract ;  those  lands,  and  no  other,  were  the  subject  matter  of  the 
contract,  and  the  conclusion  is  irresistible,  that  the  parties  in- 
tended that  the  mining  should  be  confined  to  the  lands  embraced 
in  the  contract. 

The  construction  the  parties  to  the  contract  placed  upon  it 
themselves  for  seven  years,  by  mining  the  lands  named  in  the 
contract,  and  paying  the  stipulated  amount  per  ton,  daring 
which  time  it  is  neither  claimed  nor  insisted  upon  that  the  right 
exists  to  cut  across  the  line,  where  coal  might  be  obtained  at  a 
lower  rate,  may  be  resorted  to  as  a  means  of  determining  the 
true  intention  of  the  contracting  parties  at  the  time  the  contract 
was  executed.     Lunn  v.  Gage^  37  111.  19. 

While  it  is  true,  it  is  no  part  of  the  duty  of  courts  to  make 
contracts  for  parties,  yet,  in  placing  a  construction  upon  a  con- 
tract, it  is  proper  to  scrutinize  the  language  used,  and  determine 
the  intention,  and  then  place  that  construction  upon  the  contract 
which  will  carry  into  effect  and  enforce  that  intention. 

"We  are  fully  satisfied  that  it  was  not  within  the  design  or 
contemplation  of  either  party  to  the  contract  involved  in  this 
case,  that  the  land  and  shaft  embraced  in  the  contract  should 
be  used  for  the  purpose  of  mining  coal  from  other  or  different 
lands  than  those  mentioned  in  the  contract ;  and  when  the  de- 
fendant undertook  to  run  an  entry  from  the  shaft  to  other  larjds, 
for  the  purpose  of  mining  in  snch  lands,  and  raising  the  coal 
through  the  shaft,  he  was  violating  the  spirit  of  the  contract, 
and  seeking  an  undue  advantage  of  complainants,  which  it  was 
proper  for  a  court  of  equity  to  restrain  him  from  doing. 

The  decree  of  the  circuit  court  will  therefore  be  affirmed. 

Decree  affirmed. 
45 — 75th  III. 
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MaEY   J.  DOOLITTLE 

V. 

Roger  Cook  et  al. 

1.  Notice — possesion  of  land,  notice  of  occupanfs  equities.  The  actual 
possession  of  land,  by  a  purchaser  holding  a  bond  for  a  deed  from  his  vendor, 
is  notice  of  his  rights  to  one  taking  a  mortgage  on  the  same  land  from  the 
vendor,  and  the  mortgagee  will  take  a  lien  only  on  the  vendor's  right. 

2.  Same  —  who  affected  with,  by  the  recording  of  a  deed  or  mortgage. 
Under  the  recording  laws  of  this  State,  the  recording  of  a  deed  or  mortgage 
is  constructive  notice  to  subsequent  purchasers  and  creditors  of  the  grantor, 
only.  It  affords  no  notice  whatever  to  a  prior  purchaser  from  the  grantor> 
and  without  actual  notice  he  may  lawfully  complete  his  payments  to  his 
vendor,  without  becoming  liable  to  a  subsequent  vendee,  mortgagee  or 
grantee. 

3.  Mortgage  —  rights  of  mortgagee  taking  mortgage  of  vendor  of  land, 
to  unpaid  purchase  money.  Where,  after  the  sale  of  land  and  giving  a  bond 
for  a  deed,  and  the  taking  of  possession  by  the  purchaser,  the  vendor 
executes  a  mortgage  on  the  same  to  secure  a  debt  to  another,  he  still  retain- 
ing the  purchaser's  notes,  the  mortgagee  will  have  the  right  to  enjoin  the 
payment  of  the  notes  to  the  vendor,  until  the  mortgage  debt  is  satisfied,  and, 
if  that  debt  is  due,  have  the  notes  paid  to  him ;  but  the  purchaser  in  such  a 
case  cannot  protect  the  mortgagee's  rights,  but  is  bound,  in  the  absence  of 
any  proceeding  to  enjoin  him,  to  pay  his  notes  to  the  legal  holder  when 
presented  to  him. 

4.  In  such  a  case,  where  the  notes  maturing  after  the  maturity  of  the 
mortgage  debt,  had  been  assigned  to  a  hona  fide  purchaser  on  a  precedent 
debt,  without  notice  of  the  mortgagee's  equitable  claim  to  them,  the  pur- 
chaser, not  having  any  defense  and  being  unable  to  resist  their  collection,  will 
be  protected  in  paying  them,  and  will  not  be  liable  to  the  mortgagee,  even  if 
he  had  notice  of  his  rights,  and  the  assignee  will  also  be  protected  against 
the  mortgagee's  claim. 

5.  Where  a  vendor  of  land,  after  giving  the  purchaser  a  bond  for  a  deed, 
and  taking  notes  for  the  purchase  money,  executed  a  mortgage  to  a  third 
person,  who  had  constructive  notice  of  the  prior  sale,  and  afterwards,  and 
before  the  maturity  of  the  mortgage,  made  a  conveyance  to  the  purchaser 
according  to  his  bond,  taking  notes  for  the  remaining  payments,  which  he 
transferred  to  an  innocent  party,  and  which  were  subsequently  paid  by 
the  purchaser:  Held,  that  the  purchaser  was  entitled  to  have  his  vendor's 
mortgage  cancelled,  as  a  cloud  upon  his  title. 
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Writ  of  Ekeok  to  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  Joseph  W.  Cochean,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Mary  J.  Doolittle  against 
Henry  I.  Chase,  Henry  T.  Woodward,  Koger  Cook  and  others, 
to  foreclose  a  mortgage  given  by  Chase  to  her  on  land  previously 
sold  by  Chase  to  Rogers.  The  opinion  of  the  court  states  the 
material  facts. 

Messrs.  "Wood  &  Loomis,  for  the  plaintiff  in  error. 

Mr.  Chauncey  Nte,  for  defendant  in  error  Cook. 

Messrs.  McCulloch,  Stevens  «fe  Wilson,  for  defendant  in 
error  Woodward. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  that  Henry  I.  Chase,  prior  to  and  on  the  1st  da}* 
of  January,  1864,  owned  the  N.  W.  qr.,  sec.  29,  T.  11  N.,  R. 
6  E.,  fourth  principal  meridian.  On  that  day  he  sold  it  to 
Roger  Cook,  for  $3,000,  of  which  $100  was  paid  in  hand,  and 
notes  given  for  annual  payments  of  different  sums,  running 
from  one  to  ten  years,  with  ten  per  cent  interest.  Chase  gave  to 
Cook  a  bond  for  a  conveyance,  on  his  complying  with  the  terms 
of  the  purchase.  Cook  had  occupied  the  premises  for  several 
years  prior  to  his  purchase,  as  a  renter,  and  after  the  purchase, 
continued  to  occupy  it  by  residing  with  his  family  on  the  same. 
He  made  payments  as  the  notes  matured,  and  the  interest  on 
the  notes  not  due,  until  the  entire  purchase  money  was  paid. 
He  received  a  deed  of  conveyance  upon  paying  the  purchase 
money  due  up  to  the  1st  of  January,  1870.  The  deed  bore 
date  the  9th  of  February  in  that  year,  and  a  mortgage  was 
given  back  to  secure  the  unpaid  purchase  money,  in  accordance 
with  the  terms  of  the  bond. 

On  the  5th  day  of  August,  1868,  Chase  gave  to  complain- 
ant a  promissory  note  for  $4,000,  with  ten  per  cent  interest, 


356  DooLriTLE  v.  Cook  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

and  two  other  persons  signed  the  note  with  him.  He  also,  at 
the  same  time,  to  secure  the  payment  of  the  money  named  in 
the  note,  executed  to  her  a  mortgage  on  the  quarter  of  land 
which  he  had  previously  sold  to  Cook,  and  for  which  the  latter 
held  a  bond  for  a  conveyance,  and  on  two  ten-acre  lots  in  the 
vicinity  of  the  city  of  Peoria.  This  mortgage  was  recorded  on 
the  tenth  day  of  the  same  month. 

Afterwards,  on  the  6tli  day  of  September,  1869,  Chase  and 
others  executed  and  delivered  to  David  McCulloch  a  deed  of 
trust  to  secure  the  payment  of  a  promissory  note  of  that  date, 
given  to  defendant  Woodward,  for  $13,000,  due  three  years 
after  date,  with  ten  per  cent  interest.  The  deed  conveyed  to 
McCulloch  the  two  lots  previously  mortgaged  to  complainant, 
together  with  other  lots  and  lands.  The  deed  contained  a 
power  to  sell  and  convey,  on  default  in  payment.  The  money 
having  fallen  due  and  not  been  paid,  the  trustee  sold,  nnder 
the  power  in  the  deed,  when  defendant  Woodward  became 
the  purchaser  of  the  two  ten-acre  lots  named  in  complainant's 
mortgage,  for  the  sum  of  $2,700,  and  received  a  conveyance 
for  the  same. 

On  the  7th  day  of  October,  1873,  complainant  filed  her 
bill  to  foreclose  her  mortgage  on  the  quarter  of  land  and  the 
two  ten-acre  lots,  and  made  Chase,  Susan  G.  Chase,  Edwin  D. 
Chase,  Cook,  Woodward  and  others,  defendants.  By  the 
answers  filed,  and  the  proofs  in  the  case,  the  foregoing  facts 
were  established.  Cook  also  filed  a  cross-bill  to  have  the 
mortgage  set  aside  as  to  his  land,  as  being  void  and  a  cloud 
thereon. 

On  a  hearing  in  the  court  below,  a  decree  was  rendered, 
finding  the  amount  due  on  the  mortgage,  ordering  the  payment 
of  the  money  by  a  specified  day,  and  in  default  thereof,  that 
the  two  ten-acre  lots  be  sold  to  satisfy  the  same.  The  decree 
further  found,  that  the  mortgage  was  void  as  to  Cook's 
quarter,  and  was  a  cloud  on  his  title,  and  ordered  it  to  be  can- 
celed, so  far  as  it  related  thereto.    From  that  decree,  complain- 
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ant  prosecutes  this  writ  of  error,  and  asks  a  reversal  of  that  part 
of  the  decree  which  releases  Cook's  land  from  her  mortgage. 
And  Woodward  assigns  cross-errors,  and  questions  the  decree, 
because  Cook's  land  was  not  required  to  be  first  sold. 

The  important  question  presented  on  this  record  is,  as  to 
what  interest  plaintiff  in  error  acquired  in  the  land  purchased 
by  Cook,  or  in  the  purchase  money  he  was  to  pay  for  the  same. 
Being  in  the  actual  occupancy  of  the  premises,  according  to  the 
numerous  and  uniform  decisions  of  this  court,  he  was  as  fully 
protected  in  his  purchase  as  if  his  bond  had  been  recorded 
before,  and  not  after,  the  mortgage.  He  occupied  the  same 
relation  to  the  land  and  to  the  parties  as  if  plaintiff  in  error  had 
been  actually  notified  of  the  entire  facts  of  the  transaction. 
Then,  as  between  plaintiff  in  error  and  Chase,  her  mortgage 
became  valid  and  binding  on  his  interest  in  the  premises. 
But  she  only  acquired  a  lien  on  his  rights. 

But  to  determine  how  the  rights  of  Cook  became  affected 
we  must  look  to  the  requirements  of  the  statute  as  to  recording 
such  instruments.  The  23d  section  of  the  conveyance  act  of 
1845,  then,  and  still  in  force,  only  provides  for  the  registration 
of  deeds,  mortgages,  and  other  instruments  in  writing,  relating 
to  or  affecting  lands,  and  gives  them  force  and  effect  only  from 
and  after  they  are  filed  for  record,  as  against  all  creditors 
and  subsequent  purchasers  without  notice;  such  instruments 
are  declared  to  be  void  as  to  such  creditors  and  subsequent 
purchasers  without  notice,  until  filed  for  record.  Does  Cook 
fall  within  the  provisions  of  this  statute  ?  He  is  neither  a 
creditor  nor  subsequent  purcliaser  to  plaintiff  in  error,  but  she 
is  a  subsequent  purchaser  to  Cook,  and  with  notice,  or  charge- 
able with  notice.  Cook  is  manifestly  not  within  the  statute. 
He  has  made  no  purchase,  nor  has  he,  as  a  purchaser,  since 
plaintiff  in  error  recorded  her  mortgage,  done  any  act  by  means 
of  which  he  should  be  held  liable  to  plaintiff  in  error. 

"We  entertain  no  doubt  but,  as  between  themselves,  the 
mortgage  bound  the  interest  Chase  held  in  the  land.     And  had 
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plaintifE  in  error  taken  an  assignment  of  the  notes,  or  even  a 
delivery  of  them,  her  lien  would  then  have  been  complete. 
Or  it  may  be,  but  we  do  not  desire  to  be  understood  as  so 
deciding,  had  she  given  Cook  actual  notice  of  her  claim,  he 
might  have  thereby  become  liable.  But  she  permitted  Chase 
to  hold  the  notes,  and  to  collect  them,  until  she  brought  her 
suit,  without  even  giving  Cook  any  notice.  Then,  as  he  was 
not  affected  by  the  recording  of  the  mortgage,  nor  having  had 
notice,  how  can  it  be  held  that  he  can  be  required  to  pay  the 
money  to  her  which  he  paid  to  Chase  or  to  Cockell  ? 

The  notes  were  retained  by  Chase,  and  when  due  and  pre- 
sented for  payment,  Cook  had  no  legal  means  of  resisting  pay- 
ment. The  legal  title  was  in  Chase,  and  had  he  sued  for  the 
recovery  of  the  money,  it  would  have  been  no  defense  to  have 
set  up  the  mortgage  on  Chase's  title  to  the  land.  That  would 
not  constitute  a  failure  of  consideration,  either  in  whole  or  in 
part,  nor  do  we  see  that  it  could  have  been  successfully  set  up 
in  any  plea. 

He  was  compelled  to  be  eager,  prompt  and  willing  to  carry 
out  his  part  of  the  contract,  to  be  able  to  enforce  the  agreement. 
And  he,  as  he  had  a  right  to  do,  paid  the  money  to  the  party 
holding  the  legal  title  to  the  notes,  and  who  could  enforce  their 
payment.  Even  if  Cook  knew  of  the  mortgage,  he  was  under 
no  legal  or  moral  duty  to  institute  legal  proceedings  to  protect 
the  rights  of  plaintiff  in  error.  He  had  not  agreed  to  pay  the 
money  to  her,  nor  was  he  bound  to  do  so,  and  then  litigate  with 
the  legal  holder  of  the  notes.  Plaintiff  in  error  could,  at  any 
time,  by  showing  a  proper  case,  have  obtained  a  decree  enjoin- 
ing Cook  from  paying  the  money  to  Chase,  and  if  the  time  had 
arrived,  have  it  paid  to  her. 

Plaintiff  in  error  was  not  entitled  to  receive  the  money  on 
the  notes  until  the  failure  of  the  payment  of  the  money  named 
in  her  mortgage.  And  that  did  not  mature  until  the  5th  of 
August,  1871 .  Until  condition  broken  she  had  no  right  to  enter 
upon  tlie  land  ;  nor  till  then  had  she  any  right  to  claim  the  notes 
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or  their  proceeds.  She  had  not  named  the  notes  in  her  mortgage 
as  being  embraced  in  its  provisions.  And  the  notes  being  pre- 
sented by  the  payee  or  the  assignee,  he  had  every  right  to  sup- 
pose he  had  rightful  authority  to  collect  them,  and  as  such  holder, 
certainly  had,  until  condition  broken.  It  would  be  highly  in- 
equitable to  permit  Chase  to  hold  the  notes  and  to  collect  them 
of  the  maker,and  then  compel  the  latter  to  pay  the  money  to  the 
mortgagee  of  the  payee.  We,  then,  have  no  doubt  that  Cook 
was  fully  protected,  under  the  cu'cumstances  disclosed,  in  all  of 
the  payments  he  made  prior  to  the  5th  of  August,  1871,  when 
the  mortgage  fell  due. 

The  question  then  arises,  whether  he  was  protected  in  paying 
tlie  last  three  notes  to  Cockell.  He  swears  that  Chase  indorsed 
the  notes  falling  due  after  1869  to  him  as  security  for  a  $4,500 
note  due  the  bank  of  which  he  was  president,  given  by  Chase, 
and  on  which  Cockell  was  surety ;  that  the  notes  were  indorsed 
and  so  delivered  in  1869.  And  Chase  swears  they  were  so 
delivered.  In  the  cases  of  Mannmg  v.  MoClure,  36  111.  490, 
and  Butters  v.  Haughwout,  42  ib.  18,  this  court  held,  that  a 
precedent  debt  was  sufficient  consideration  to  protect  a  creditor 
in  receiving  negotiable  paper  as  security  for  such  a  debt,  if  the 
transaction  is  hona  fide. 

Then,  in  this  case,  if  Cockell,  hona  fide,  and  without  notice, 
received  these  notes  as  collateral  security  for  the  $4,500  note, 
even  if  it  was  a  precedent  debt,  he  had  a  right  to  hold  them  free 
from  any  and  all  equities  of  plaintiff  in  error.  The  only  question 
is  whether  he  so  received  them.  There  is  no  pretense  that  Cock- 
ell had  any  actual  notice.  Had  he  examined  the  records  and  seen 
the  mortgage  of  plaintiff  in  error,  it  would  not  have  apprised 
him  of  the  fact  that  Cook  had  purchased,  or  that  he  had  given 
these  notes,  or  that  Chase  had  given  the  bond  for  a  deed ;  nor 
would  any  thing  it  contained  have  put  him  on  inquiry ;  nor  is 
tliere  any  thing  to  show  that  Cockell  purchased  the  notes  after 
the  bond  for  a  deed  was  recorded. 

Cockell  testiiied  tliat  he  purchased  the  notes  in  1868  or  1869, 


360  DooLiTTLE  V.  Cook  et  al.  [Sept.  T. 

Opinion  of  tlie  Court. 

but  does  not  remember  the  precise  time,  but  is  sure  that  it  was 
before  any  one  of  the  five  notes  he  received  was  due,  tlie  first 
of  which  matured  on  the  1st  of  January,  1870.  From  this  evi- 
dence it  may  be  safely  inferred  that  the  notes  were  delivered 
before  the  7th  of  December,  1869,  the  date  on  which  the  bond 
was  recorded.  This,  then,  would  make  Cockell  an  innocent 
purchaser  without  notice,  and  should  protect  him.  If,  then, 
Cockell  was  a  bona  fide  holder  of  these  notes,  Cook  could  not 
resist  their  payment.  The  bringing  of  the  suit,  or  other  subse- 
quent notice,  could  in  nowise  change  his  liability  to  Cockell, 
nor  could  it  reinstate  plaintiff  in  error  in  her  lien,  which  she  had 
lost  by  permitting  Chase  to  negotiate  the  notes  before  they  were 
due.  It  would,  if  Cockell  had  no  notice,  be  highly  inequitable 
and  unjust  to  compel  Cook  to  pay  the  money  a  second  time, 
when  he  could  not  legally  resist  its  first  payment,  and  equally 
so,  if  Cockell  had  no  notice  to  put  him  on  inquiry,  to  compel 
him  to  pay  the  money  when  plaintiff  in  error  took  no  steps  to 
prevent  Chase  from  negotiating  this  paper.  What  Cockell's 
hability  might  be  if  he  purchased  with  actual  or  constructive 
notice  of  Chase's  mortgage,  and  that  the  notes  were  given  as 
purchase  money  for  the  land,  is  not  before  us,  and  we  shall  not 
determine. 

Woodward  purchased,  chargeable  with  notice.  The  mort- 
gage from  Chase  was  recorded  when  the  trust  deed  was  given 
by  him  to  McCulloch  to  secure  the  debt  to  Woodward.  He, 
then,  has  no  defense  against  the  foreclosure  of  the  mortgage, 
nor  are  his  cross-errors  well  assigned,  inasmuch  as  the  quarter 
of  land  held  by  Cook  is  in  no  event  liable  to  be  sold  to  satisfy 
the  mortgage. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirn^ed. 
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John  C.  CociiRAisrE 

V. 

Jane  L.  Tuttle. 

1.  ExcEssiYE  DAMAGES  —  evicting  tenant.  Even  where  the  relation  of 
landlord  and  tenant  exists  as  to  a  part  of  the  defendant's  dwelling  house, 
and  the  tenant  is  evicted  by  the  landlord  closing  his  doors  against  her, 
there  being  no  force  used,  and  the  tenant  suffers  no  personal  injury,  and 
recovers  all  the  property  left  in  the  house  by  her,  and  there  is  no  proof  of 
actual  damages,  a  verdict  in  favor  of  the  tenant,  in  a  suit  against  the 
landlord,  for  $1,250,  will  be  regarded  so  excessive  in  amount  as  to  call  for 
a  reversal  of  the  judgment. 

2.  Landlord  and  tenant  —  whether  facts  of  the  case  show  such  relation. 
Where  a  party  testified  that  she  went  into  a  portion  of  the  defendant's 
dwelling  house,  certain  rooms  being  reserved,  and  that  she  was  to  board  the 
defendant,  his  wife  and  two  children,  and  had  the  privilege  of  taking 
in  other  boarders,  and  that  this  arrangement  was  for  one  year,  but  did  not 
deny  defendant's  statement  that  the  house  was  "  to  be  his  house,"  the 
court  say  they  doubted  if  the  relation  of  landlord  and  tenant  existed,  and 
were  inclined  to  hold  that  the  contract  did  not  create,  in  such  party,  any 
estate,  either  at  will,  or  for  any  definite  period,  in  the  defendant's  house,  or 
any  part  of  it. 

3.  Evidence  —  advice  of  counsel  in  mitigation  of  damages.  In  case  by 
a  plaintiff  for  being  wrongfully  shut  out  of  a  house,  a  portion  of  which 
ehe  claimed  to  have  rented  of  the  defendant,  there  being  no  force  or 
violence  used,  the  defendant  offered  to  prove  that  he  acted  upon  com- 
petent legal  advice  in  what  he  did,  which  the  court  refused  to  admit: 
Held,  that  the  proof  was  admissible,  not  in  bar  of  the  action,  or  in  mitiga- 
tion of  actual  damages,  but  in  mitigation  of  any  exemplary  damages,  and 
that  the  court  erred  in  refusing  to  admit  it. 

Appeal  from  the  Circait  Court  of  Cook  ccmntj ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Jane  L.  Tuttle 
against  John  C.  Cochrane.  The  opinion  of  the  court  states  the 
facts  of  the  case. 

Mr.  J.  B.  Leake,  for  the  appellant. 
46— 75rH  III. 
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Messrs.  Eldkidge  &  Toubtellotte,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  what  terms  plaintiff  occupied  defendant's  dwelling  house, 
whether  as  a  tenant  by  the  year  or  at  will,  or  under  a  contract 
which  created  no  relation  of  landlord  and  tenant,  is  left  some- 
what in  doubt  by  the  testimony  in  the  case.  The  contract 
was  verbal.  Plaintiff  says  she  was  to  have  the  house  for  one 
year,  and  was  to  board  four  persons,  viz.:  Mr.  Cochrane,  his 
wife  and  two  children.  Whether  she  was  to  have  the  whole  or 
any  distinct  part  of  the  house,  she  does  not  state.  On  the  con- 
trary, the  defendant  says,  the  bargain  was  this:  That  she 
should  come  to  his  house  at  Riverside ;  have  the  privilege  of 
the  front  chamber,  the  middle  room,  the  east  room,  and  the 
servant's  bedroom  ;  the  family  chamber  and  the  lower  part  of 
the  house  to  remain  as  it  then  was ;  no  parlor  should  be  closed, 
but  the  house  should  be  open,  so  that  to  all  appearances  he 
would  be  keeping  house  just  the  same  as  before.  He  was  to  have 
what  was  called  his  own  room,  and  she  was  to  have  the  other 
chambers ;  she  was  to  board  his  family,  and  do  their  washing  ; 
or,  in  case  they  kept  a  girl  to  do  their  washing,  she  was  to  board 
the  girl.  He  says  it  was  the  distinct  understanding,  his  "  house 
was  to  be  his  house,"  "  all  things  should  be  pleasant,"  and  that 
the  arrangement  concluded  between  them  should  continue  only 
so  long  as  both  parties  should  remain  satisfied  with  it,  and  that 
either  party  could  terminate  it  at  his  or  her  election.  Both 
parties  understood  plaintiff  was  to  keep  other  boarders  during 
the  time  she  should  occupy  the  house.  She  was  to  take  charge 
on  the  first  of  May,  but  she  was  in  fact  there  some  weeks  prior. 
Accordingly,  she  entered  upon  the  performance  of  the  agree- 
ment, whatever  it  was.  She  procured  boarders  as  soon  as  she 
could,  and  by  the  middle  of  June,  she  says,  the  house  was  full, 
and  she  was  beginning  to  realize  a  profit  on  the  enterprise. 
Towards  the  latter  part  of  June,  she  undertook  a  business  visit 
to  New  York,  leaving  in  her  stead,  as  housekeeper,  Mrs.  Bush. 
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About  three  days  after  her  departure,  defendant  addressed  her 
a  letter,  in  care  of  her  daughter  in  Chicago,  notifying  her  that 
he  had  concluded  not  to  rent  his  house  any  longer ;  that  he  had 
taken  possession,  and  that  what  things  she  had  there  she  was 
at  liberty  to  take  out.  On  her  return  from  New  York,  she 
found  this  letter,  and  immediately  repaired  to  Riverside.  De- 
fendant told  her,  as  in  the  letter,  he  had  changed  his  mind,  and 
had  concluded  to  break  oS.  the  arrangement ;  that  he  had  no 
room  in  the  house  that  night,  and  if  she  would  stay  at  the  hotel 
he  would  pay  her  biU.  She  declined  to  do  it,  but  remained  in 
the  house  over  night.  On  the  next  morning,  she  passed  into 
the  vestibule,  when  defendant  closed  the  door  behind  her,  and 
it  having  a  spring  lock,  it  fastened.  She  passed  out  of  the 
vestibule,  upon  the  verandah,  when  defendant  locked  the  outer 
doors.  Having  left  some  of  her  wearing  apparel  in  the  room 
she  had  occupied,  it  was  offered  to  her,  but  she  declined  to  re- 
ceive it.  She  went  to  the  depot  to  take  the  train  for  Chicago, 
and  defendant's  wife  sent  her  hat  and  some  other  things  to  her 
there,  where  she  received  them.  However,  it  is  insisted  she 
left  in  her  dress  pocket  a  pocket-book  containing  $255.75,  which 
she  says  she  never  got,  but  the  evidence  is  satisfactory  there 
was  no  money  in  the  dress  after  her  departure.  Search  was 
immediately  made,  and  the  pocket-book  was  found  in  her  dress, 
but  it  contained  no  money,  nor  could  any  be  found  in  the  room. 
After  taking  counsel,  this  suit  was  brought,  and  on  the  trial 
the  jury  returned  a  verdict  in  favor  of  plaintiff  for  $1,250,  on 
which  the  court  entered  judgment,  to  reverse  which  the  defend- 
ant brings  the  case  to  this  court  on  appeal. 

We  do  not  see  how  this  judgment  can  be  permitted  to  stand. 
The  amount  found  by  the  jury  is  out  of  all  proportion  to  any 
injury  inflicted,  even  upon  the  theory  of  plaintiff,  the  relation 
of  landlord  and  tenant  existed,  and  that  she  was  evicted  by  the 
defendant.  No  force  was  used.  She  suffered  no  personal 
injury,  and  it  is  proven  she  recovered  every  article  of  personal 
property  she  left  in  the  house.     There  being  no  evidence  of 
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any  actual  damages,  it  follows  the  amount  found  consists 
wholly  of  punitive  or  exemplary  damages.  The  testimony  in 
the  case  shows  no  such  willful  disregard  of  the  rights  of  plain- 
tiff as  would  authorise  the  imposition  of  any  considerable 
exemplary  damages. 

According  to  the  testimony  of  defendant,  the  arrangement 
under  which  plaintiff  was  to  take  his  hoase  could  be  terminated 
at  any  time  by  either  party.  Plaintiff  insists,  however,  she 
was  to  have  the  house  for  one  year,  but  she  is  not  corrobo- 
rated by  any  thing  in  the  record ;  while  her  repeated  decla- 
rations to  disinterested  parties  are  to  the  effect  the  contract 
was  for  no  definite  period.  When  inquired  of  by  Park,  who 
was  a  friend  of  plaintiff,  whether  she  would  continue  to  keep 
the  house  during  the  winter,  she  spoke  doubtfully  about  it  — 
that  she  did  not  know  whether  defendant  would  let  her  have 
the  house  that  long,  or  something  to  that  effect.  Her  theory 
of  the  case  rests  entirely  upon  her  unsupported  testimony, 
while  defendant's  position,  the  arrangement  could  be  annulled 
when  either  party  became  dissatisfied,  is  sustained,  not  only  by 
his  testimony,  but  by  her  repeated  declarations  to  that  effect, 
made  before  any  controversy  arose  between  them.  When 
recalled  as  a  witness,  she  does  not  deny  the  statements 
made  by  Mr.  Park  and  other  witnesses.  It  cannot,  with  any 
justice,  be  said  that  plaintiff  has  proved  any  case  by  a  pre- 
ponderance of  the  evidence  that  would  entitle  her  to  a  recovery. 
If  the  contract  was  that  either  party,  at  his  or  her  election, 
could  annul  it  at  any  time,  then  it  was  rescinded  by  the  letter 
of  the  27th  of  June,  addressed  to  plaintiff  at  Chicago,  and 
received  by  her  after  her  return  from  New  York,  and  she  had 
no  right  to  intrude  herself  upon  defendant  in  his  house. 

If  it  be  said  the  evidence  is  conflicting,  and  presented  a  fair 
case  for  a  jury,  still  the  testimony  would  not  warrant  any  such 
verdict  as  that  found,  and  the  court  should  have  awarded  a 
new  trial. 

It  is  very  doubtful  whether  the  relation  of  landlord  and  ten- 
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ant  existed.  The  arrangement  has  more  the  elements  of  a  sim- 
ple contract  than  of  a  tenancy.  What  estate  did  she  have, 
according  to  her  own  testimony  ?  She  does  not  deny  defendant's 
statement,  that  the  distinct  understanding  was,  "His  house 
was  to  be  his  house."  Both  agree  defendant  was  to  have  the 
exclusive  use  of  a  part  of  the  house,  and  it  seems  to  us  the  true 
meaning  of  the  agreement  is,  she  was  to  have  the  privilege  of 
certain  rooms  for  keeping  boarders,  besides  defendant's  family, 
and  by  no  fair  constniction  could  the  contract  create  any  estate 
in  her,  either  at  will,  or  for  any  definite  period.  For  any 
breach,  she  could  have  an  adequate  remedy  by  an  action  on  the 
contract,  and  ought  to  have  pursued  it,  instead  of  forcing  her- 
seK  a  second  time  upon  the  defendant  and  his  family. 

But  upon  the  hypothesis  the  relation  of  landlord  and  tenant 
existed,  and  that  the  acts  of  defendant  amounted  to  an  eviction, 
we  think  the  court  erred  in  excluding  testimony  offered,  that 
defendant  first  obtained  legal  counsel  as  to  the  proper  course 
to  be  pursued,  not  in  justification,  or  mitigation  of  any  actual 
damages,  but  in  mitigation  of  any  vindictive  damages  sought 
to  be  recovered.  This  is  an  action  of  trespass  on  the  case,  and 
one  averment  is,  that  defendant, "  contriving  and  maliciously 
intending  to  injure  plaintiff,  denied  and  prevented  the  plaintiff 
from  entering  said  house."  The  court  instructed  the  jury  that 
if  the  acts  of  defendant  were  "  wantonly  and  willfully  "  done, 
in  assessing  damages  they  could  give  exemplary  damages. 

The  case  of  lioth  v.  Smithy  41  111.  314,  was  an  action  of 
trespass  vi  et  armis,  for  false  imprisonment.  The  defendant 
proved  he  was  advised  by  persons  not  lawyers  to  make  the  affi- 
davit under  which  plaintiff  was  arrested.  In  reference  to  the 
admission  of  this  testimony,  the  court  said  :  "  For  the  purpose 
of  showing  that  he  was  not  actuated  by  vindictive  feelings,  this 
evidence  was  proper,  and  if  proper  for  any  purpose,  it  should 
always  be  admitted."  Such  evidence  cannot  be  received  in 
this  class  of  cases,  as  in  cases  for  malicious  prosecution,  in  bar 
of  the  action,  or  in  mitigation  of  actual  damages ;  but  it  is 
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admissible  in  mitigation  of  vindictive  damages  souglit  to  be 

recovered,  and  may  be  limited  by  instruction  from  the  court  to 

that  purpose  alone.     This  principle  is  settled  by  numerous 

cases  in  this  court.     Gray  v.   Watey^mmi,  40  111.  522  ;  Johnson 

V.  Jones,  U  ib.  142  ;  Both  v.  Smith,  54  ib.  431. 

For  the  reasons  indicated,  the  judgment  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Ann  St.  Clair 

V. 

RoBEET  Peeeine  et  al. 

Consideration — forbearing  legal  proceeding.  Where  a  contractor  for 
the  erection  of  a  building,  who  had  employed  sub- contractors  to  furnish 
materials,  left  the  work  unfinished,  and  the  sub-contractors  unpaid,  and 
they  claimed  a  lien  on  the  building,  and  the  owner  promised  to  pay  them 
their  demand  if  they  would  take  no  steps  to  enforce  their  lien :  Held, 
that  this  was  a  good  consideration  for  the  owner's  promise. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

These  were  suits  brought  by  Robert  Perrine  and  John  C. 
White  against  Ann  St.  Clair.     The  opinion  states  the  facts. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellant. 

Messrs.  Holmes,  Rich  &  Noble,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  suit  was  originally  brought  before  a  justice  of  the  peace 
of  Cook  county,  and  taken  by  appeal  to  the  Superior  Court, 
where  plaintiffs  recovered  a  judgment  against  the  defendant,  in 
one  case  for  one  hundred  and  forty-six  dollars  twenty  cents,  and 
in  another,  depending  on  the  same  facts,  for  sixty-six  dollars 
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sixty  cents.  Tliej  are  botli  appealed  to  this  court,  with  a  stip- 
ulation thej  shall  be  both  considered  on  the  same  record. 

There  are  no  merits  in  the  defense.  These  plaintiffs  were 
sub-contractors  to  furnish  lime  for  the  building  one  Boise  had 
contracted  to  erect  for  appellant.  He  left  the  job  unfinished, 
and  the  plaintiffs  unpaid.  In  an  interview  with  appellant,  they 
claiming  their  right  to  a  lien  as  sub-contractors,  she,  by  her  writ- 
ten undertaking,  agreed  to  pay  their  claim,  rather  than  a  lien 
should  be  placed  on  the  property.  This  was  a  good  considera- 
tion for  her  undertaking. 

As  to  the  claim  for  lime  subsequently  furnished,  tbe  proof 

is  clear  it  was  so  furnished  at  her  own  request,  and  used  upon  her 

building.     We  see  no  ground  to  disturb  the  recovery.    The 

judgment  must  be  affirmed. 

Judgment  affirmed. 


Leonaed  W.  Edleman 

ByEES    &    GiLMOEE. 


1.  Depositions  —  substantial  compliance  with  the  statute  required.  Every 
provision  of  the  statute  regulating  the  mode  of  taking  depositions  must  be 
substantially  complied  with.  Where  a  note,  professedly  an  exhibit  referred 
to  in  a  deposition,  was  not  attached  or  inclosed  with  the  commission  and 
interrogatories  sealed  and  sent  to  the  clerk,  but  a  part  only  of  the  papers 
were  so  sent  by  the  commissioner,  while  the  note,  interrogatories 
and  commission,  and  other  papers,  were  sent  by  him  to  the  party's  attor- 
neys ;    Held,  that  the  deposition  should  have  been  suppressed  on  motion. 

2.  Fraud  and  circumvention.  On  the  trial  of  an  issue,  whether  the 
execution  of  a  note  was  procured  by  fraud  and  circumvention,  it  is  error 
for  the  court,  in  instructions,  to  limit  the  mode  necessary  to  be  shown,  in 
order  to  constitute  tlie  defense,  as  against  an  assignee  of  the  note,  to  false 
representations  on  the  part  of  those  obtaining  it,  as  it  is  impracticable  to 
specify  the  modes  by  which  such  execution  is  procured. 
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3.  Same  — false  representation  not  essential  to  defense.  It  is  not  indis- 
pensable to  the  defense  that  the  note  sued  on  waa  procured  by  fraud  and 
circumvention,  that  the  parties  obtaining  it  should  have  made  some  positive 
affirmations  in  regard  to  the  character  of  the  instrument.  It  may  be  done 
by  acts,  as  well  as  representations,  whereby  the  defendant,  by  some 
adroit  maneuver,  process  or  device,  without  knowing  it,  signs  a  promis- 
sory note,  or  puts  his  name  where  one  can  be  written  above  it.  Such  a 
transaction,  in  substance  and  essence,  is  a  mere  confidence  game. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
Geokge  W.  Pleasants,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Abraham  M. 
Byers  and  Ephraim  Gilmore,  partners,  against  Leonard  W. 
Edleman,  upon  a  promissory  note  for  $350,  purporting  to  have 
been  given  by  the  defendant.  May  15,  18Y1,  to  Alex.  Bowers, 
bearing  ten  per  cent  interest  from  date.  The  note  was  indorsed 
without  date  by  Bowers  to  W.  D.  Gardner,  and  by  him  to  the 
plaintiffs. 

The  defendant  pleaded  the  general  issue,  and  three  special 
pleas :  1.  That  the  note  sued  on  was  not  his  note.  2.  That 
the  payee  of  the  note  applied  to  the  defendant  to  act  as  his  agent 
in  the  sale  of  certain  horse  hay-forks,  known  as  "  Hatheway's 
self-sustaining,  self-adjusting,  and  self-protecting  fork  ; "  and  it 
was  agreed  by  and  between  Bowers  and  defendant,  that  the 
latter  should  make  sale  of  said  forks  when  furnished  to  him,  as 
he  should  find  opportunity,  and  that  the  proceeds  of  said  sales, 
over  and  above  $11  for  each  machine  and  its  attachments,  should 
be  retained  by  the  defendant  as  compensation  for  his  services,  and 
that  to  carry  out  such  agreement.  Bowers  proposed  that  a  con- 
tract should  be  executed,  evidencing  the  agreement,  and  that 
defendant  was  then  and  there  fraudulently,  by  the  false  and 
fraudulent  pretext  that  the  paper  offered  and  shown  defendant, 
and  which  he  was  requested  to  sign,  was  the  contract,  induced  by 
Bowers  to  sign  the  same,  believing  it  to  be  the  contract,  and 
in  ignorance  that  he  was  signing  a  note,  if  he  did  sign  the  note. 
And  so  by  the  fraud,  and  false  and  fraudulent  pretext  of  said 
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Bowers,  the  defendant  was  deceived,  and  fraudulently  misled 
and  inveigled  into  the  signing  and  delivering  of  said  note,  etc. 

The  last  plea  was  in  substance  the  same  as  the  preceding  one, 
except  it  set  out  the  contract  shown  and  exliibited  as  the  one 
to  which  the  defendant's  signature  was  desired  and  procured  as 
the  defendant  at  the  time  supposed,  and  that  Bowers,  after  the 
signing  of  the  same,  obtained  defendant's  signature  to  what  he 
represented  a  duplicate  of  the  contract,  but  which  was,  in  fact, 
the  promissory  note  sued  on,  etc.  The  defendant  verified  his 
first  two  pleas  by  his  affidavit. 

A  trial  was  had,  resulting  in  a  verdict  and  judgment  for  the 
plaintiffs,  and  the  defendant  brings  the  record  to  this  court. 

Messrs.  Taliaferro  &  Brock:,  for  the  appellant. 

Messrs.  Bassett  &  Connell,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

When  the  testimony  for  appellant  is  considered  in  connection 
with  the  written  contract,  which  must  be  presumed  to  embrace 
the  whole  transaction,  within  the  scope  of  appellant's  intention, 
there  is  a  clear  preponderance  in  favor  of  the  defense,  that  the 
execution  of  the  note  sued  oh  was  procured  by  the  usual  swind- 
ling process  of  patent-right  venders,  by  professing  to  appoint 
appellant  agent  to  sell  a  patent  hay-fork,  when  he  had  no 
thought  of  giving  a  note.  And  there  is  such  preponderance,  even 
including  the  depositions  of  appellee's  witnesses,  giving  them 
such  weight  as  they  will  rationally  bear.  But  there  was  such 
a  material  departure  from  the  requirements  of  the  statute  in 
respect  to  those  depositions,  that  the  court  should  have  sustained 
appellant's  motion,  before  trial,  to  suppress  them.  The  note, 
which  was  professedly  an  exhibit  referred  to  in  them,  was  not 
attached  or  inclosed  with  the  commission  and  interrogatories 
sealed  and  sent  to  the  clerk ;  but  a  part  only  of  the  papers  was 
so  sent  by  the  commissioner,  while  the  note,  interrogatories  and 

commission,  and  other  papers,  were  sent  by  him  to  appellees' 
47-75TH  111. 
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attorneys.  Sucli  a  practice,  if  tolerated,  would  lead  to  tam- 
pering witli  the  evidence  thus  sought  to  be  taken,  and  afford  a 
convenient  shield  for  perjury.  Every  provision  of  the  statute 
regulating  the  mode  of  taking  depositions  must  be  substantially 
complied  with. 

The  modes  by  which  the  execution  of  an  instrument  may  be 
obtained,  which  the  law  would  pronounce  by  fraud  or  circum- 
vention, it  would  be  as  impracticable  to  attempt  to  specify,  as 
to  place  a  limit  upon  the  faculties  of  the  ingeniously  wicked  of 
the  human  race.  Hence,  we  think,  the  first  and  third  instruc- 
tions for  appellees,  wherein  the  court  limits  the  mode  necessary 
to  be  shown  in  order  to  constitute  a  defense,against  an  assignee, 
to  false  representations  on  the  part  of  those  obtaining  it,  were 
calculated  to  mislead  the  jury.  The  limitation  wholly  excludes 
the  idea  of  forgery,  by  the  subsequent  writing  of  a  note  above  a 
signature  to  another  instrument,  and  without  any  statement  at 
all.  The  case  was  tried  upon  the  sworn  plea  denying  the  exe- 
cution of  the  note,  as  well  as  upon  those  of  fraud  and  circum- 
vention in  the  execution. 

At  the  request  of  appellees'  counsel,  the  court  gave  the  fol- 
lowing instruction  :  "  The  jury  are  instructed  that  the  note  in 
controversy  was  assigned  before  it  was  due,  and,  if  the  jury 
believe  from  the  evidence  that  the  defendant  executed  the  note 
in  controversy,  then  he  cannot  set  up  any  defense  to  the  note, 
except  that  he  was  deceived  into  signing  the  same  by  those  who 
took  it  from  him,  if  it  was  taken,  falsely  representing  the  note 
to  be  something  other  or  different  from  what  it  really  was." 

Here  the  court  directs  the  jury  as  to  a  fact ;  but  the  more 
serious  objection  lies  in  the  subtle  ingenuity,  in  again  limiting 
the  mode  of  committing  the  fraud  to  false  representations,  made 
by  those  obtaining  it,  that  the  note  was  something  other  and 
different  from  what  it  really  was.  The  jury  would  understand 
from  this,  that  it  was  indispensable  that  the  parties  obtaining 
it  should  have  made  some  positive  affirmations  in  regard  to  the 
character  of  the  instrument,   when   the  truth  is,  as  the  evidence 
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tends  to  show  in  this  case,  and  the  scores  of  others  before  us  of 
the  same  character,  no  representations  by  positive  affirmations 
are  made.  The  patent  right  vender  talks  to  the  farmer  only 
about  appointing  him  agent  to  sell,  about  furnishing  the  article 
for  samples,  or  to  fill  orders.  There  is  not  a  word  said  about 
a  note ;  but  papers  for  the  appointment,  and,  as  connected 
therewith,  forms  of  certain  statements  as  to  circumstances,  etc., 
are  at  hand,  and  the  parties  proceed  to  execute  them  ;  but,  by 
some  adroit  maneuver,  not  yet  explained,  in  that  process,  the 
farmer,  without  knowing  it,  signs  a  promissory  note,  or  puts 
his  name  where  one  can  be  written  above  it,  but  it  is  usually 
printed  and  complete.  There  is  in  none  of  this  any  representa- 
tion by  direct,  express  word.  It  is  implied ;  it  is  by  acts,  and 
Just  as  criminal  as  if  made  by  the  most  solemn  verbal  assevera- 
tions when  wholly  false.  For,  in  these  matters  the  original 
intent  is  to  swindle  the  unwary  out  of  their  notes  by  a  device 
for  whose  successful  operation  the  papers  are  prepared  and 
agents  selected.  It  may  have  something  more  of  a  business 
form  on  the  face ;  it  is  connected  with  the  proverbially  honest 
employment  of  agriculture,  but  in  substance  and  essence  it  is  a 
mere  confidence  game. 

The  limit  placed  upon  the  instruction  keeps  out  of  the  mind 
of  the  jury  the  very  mode  and  means  by  which  the  execution 
of  the  note  was  probably  in  fact  obtained. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded. 

Judgraent  reversed. 


John  H.  Dunham 

V. 

The  Village  of  Hyde  Paek. 

1.  Streets  —  expediency  oj  widening  is  a  legislative  and  not  a  judicial 
question.    The  municipal  authorities  of  cities  and  villages  are  the  exclu- 
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sive  judges  of  the  propriety  and  necessity  of  the  widening  or  laying  out  of  a 
street  within  their  corporate  limits,  and,  unless  there  is  manifest  injustice, 
oppression  or  gross  abuse  of  power  in  their  action,  a  court  of  equity  will 
not  interfere  with  the  exercise  of  the  discretion  vested  in  them. 

2.  Same  —  wJietlier  hill  shows  the  proposed  widening  of  a  street  to  be  for  a 
private  use.  An  allegation  in  a  bill  to  enjoin  the  trustees  of  a  village  from 
taking  complainant's  land  to  widen  a  street,  that  the  trustees,  or  a  majority 
of  them,  own  a  large  amount  of  real  estate  in  the  village,  and  that  in  tak- 
ing complainant's  land  they  were  acting  in  pursuance  of  an  illegal,  unjust, 
fraudulent,  oppressive  and  unwarrantable  scheme  and  design  to  deprive 
the  complainant  of  his  property,  on  the  pretext  of  public  necessity,  but,  in 
fact,  for  the  sole  purpose  of  enhancing  the  value  of  real  estate  in  the  vil- 
lage, thereby  enabling  them  or  their  relatives  and  friends  to  make  a  more 
advantageous  sale  of  their  property,  is  not  suflBcient  to  show  that  the  pro- 
posed widening  of  the  street  was  merely  for  a  private  and  not  for  a  public 
use.  The  fact  that  the  trustees  were  influenced  in  their  action,  by  the  con- 
sideration of  the  incidental  benefit  they  expected  to  their  real  estate,  would 
not  render  their  action  unauthorized  and  illegal,  as  the  principal  purpose 
was  the  enhancement  of  the  value  of  all  the  real  estate  in  the  village  by 
increased  accommodation  for  public  travel  and  transportation. 

3.  Demurrer  —  how  far  an  admission  of  the  facts  pleaded.  A  demurrer 
to  a  bill  in  chancery  admits  all  facts  which  are  well  pleaded,  but  does  not 
change  the  rule  of  pleading,  that  the  allegations  in  the  bill  must  be  taken 
most  strongly  against  the  complainant. 

Appeal  from  the  Superior  Court  of  Cook  county ;  tlie  Hon. 
Joseph  E.  Gaey,  Judge,  presiding. 

Messrs.  Goudy  &  Chandlek,  and  Messrs.  Hawes  &  Law- 
rence, for  the  appellant. 

Messrs.  Leaming  &  Thompson,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  to  enjoin  the  village  of  Hyde 
Park  and  its  trustees  from  taking  a  strip  of  land  17  feet  wide 
from  complainant's  land,  for  the  purpose  of  widening  51st 
street.     A  preliminary  injunction  was  allowed. 

A  demurrer  to  the  bill  was  filed  by  the  defendants,  which 
was  sustained,  the  injunction  dissolved,  and  the  bil-  dismissed. 
The  complainant  appealed  from  the  decree. 
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The  bill  alleges  that  the  complainant  was  the  owner  of  40 
acres  of  land  situated  in  the  village  of  Hyde  Park,  in  Cook 
county;  that  he  subdivided  the  land  in  1869  into  149  lots, 
with  streets,  alleys  and  a  park ;  that  the  south  tier  of  lots  in  the 
subdivision,  49  in  number,  are  laid  out  of  a  uniform  depth  of 
145  feet,  and  of  a  uniform  width  of  25  feet,  all  fronting  north 
on  the  park,  the  south  line  of  the  lots  being  33  feet  north  of  the 
center  line  of  51st  street,  which  street  forms  the  southern 
boundary  of  the  lots. 

That  this  park  is  dedicated  as  a  private  park,  by  the  name  of 
Madison  Avenue  Park,  for  the  use  of  the  owners  of  lots  front- 
ing on  the  same,  and  is  to  be  used  and  enjoyed  by  such  owners 
in  common  as  a  private  park,  and  for  no  other  purpose  what- 
ever, and  it  is  so  noted  upon  the  plat.  The  bill  avers  that 
after  the  plat  was  recorded,  complainant  erected  expensive 
dwelling  houses  upon  eight  of  the  lots,  between  51st  street  and 
Madison  Avenue  Park,  fronting  on  the  park,  and  20  feet  from 
the  front  line  ;  that  these  were  sold,  and  agreements  made  that 
they  should  for  ever  remain  20  feet  from  the  front,  and  all 
other  houses  thereafter  built  on  said  lots  should  front  on  Madi- 
son Avenue  Park,  and  be  placed  20  feet  from  the  front  line ; 
that  at  the  time  of  such  subdivision  and  since,  51st  street  was, 
and  has  been,  a  public  highway  of  the  width  of  QQ  feet.  The 
bill  then  represents  that  on  the  3d  of  February,  .1873, 
an  ordinance  was  passed  by  the  president  and  board  of  trus- 
tees of  the  village  of  Hyde  Park  for  the  widening  of  51st  street 
to  the  width  of  100  feet  from  Grove  Parkway,  so  called,  on 
the  west,  to  Lake  Michigan  on  the  east,  a  distance  of  about  two 
miles,  the  expenses  and  costs  to  be  paid  wholly  by  assessment ; 
that  such  president,  on  September  6,  1873,  in  pursuance  of  the 
ordinance,  filed,  in  the  name  of  the  village  of  Hyde  Park,  a 
petition  in  the  Superior  Court  of  Cook  county  for  the  condem- 
nation of  the  south  17  feet  of  the  said  49  lots  for  the  purpose 
of  such  widening  of  51st  street ;  that  the  street  is  now  wide 
enough  for  all  purposes  of  travel  or  residence ;  that  the  pro- 
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posed  widening  of  it  is  not  a  public  benefit  or  necessity ;  that 
it  would  reduce  complainant's  said  lots  in  depth  to  108  feet, 
and  inflict  a  great  injury  and  damage  upon  him ;  and  charges 
that  the  defendants  have  instituted  and  are  carrying  on  such 
proceeding  for  the  sole  purpose  of  enhancing  the  value  of  real 
estate  in  the  village  of  Hyde  Park,  thereby  enabling  them,  or 
their  relatives  and  friends,  to  make  a  more  advantageous  sale 
of  their  property,  and  prays  that  the  proceeding  may  be 
enjoined. 

The  question  presented  is  as  to  the  sufficiency  of  the  bill, 
whether  upon  its  face  it  shows  facts  entitling  complainant  to 
the  relief  sought. 

The  power  to  lay  out  and  widen  streets  within  the  village  of 
Hyde  Park  has  been  delegated  by  the  legislature  to  the  presi- 
dent and  board  of  trustees  of  said  village,  JSTotwithstanding 
many  of  the  allegations  of  the  bill  are  directed  to  the  point  that 
the  proposed  widening  of  the  street  is  not  called  for  by  any 
public  necessity,  appellant's  counsel,  in  their  argument,  very 
properly,  concede  that  the  municipal  authorities  of  Hyde  Park 
are  the  exclusive  judges  of  the  propriety  and  necessity  of 
widening  the  street  in  question,  and  that  their  decision  is  conclu- 
sive upon  the  courts.  The  only  point  made  in  support  of  the 
bill,  p,nd  in  objection  to  the  condemnation  proceeding  is,  that 
private  property  is  sought  to  be  taken  for  a  private  use,  and 
not  for  public  use.  It  is  not  claimed,  on  the  other  side,  that 
this  can  be  done.  The  difference  is,  whether  the  use  is  private 
and  not  public.  Complainant  insists  there  can  be  no  question 
as  to  this,  that  it  is  foreclosed  by  the  demurrer,  and  stands 
admitted  that  the  property  is  sought  to  be  taken  for  private  use 
and  not  for  public  use;  that  the  bill  so  alleges,  and  that  the 
demurrer  admits  the  allegations  of  the  bill.  The  demurrer  does 
admit  all  facts  which  are  well  pleaded. 

The  point,  then,  for  determination  is  reduced  to  this,  whether, 
by  the  showing  of  facts  in  the  bill,  it  appears  that  the  pro- 
posed widening  of  this  street  is  merely  for  a  private  use,  and 
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not  for  public  use.  The  allegation  of  the  bill  in  this  respect  is 
as  follows : 

Your  orator  further  represents  and  shows  unto  your  honors, 
upon  information  and  belief,  that  the  so-called  trustees  of  the 
village  of  Hyde  Park,  defendants  herein,  or  the  majority  of 
them,  own  a  large  amount  of  real  estate  situated  in  said  town 
or  village,  and  in  consideration  of  the  premises  hereinbefore 
stated,  your  orator  is  of  the  opinion  and  belief,  and  he  so  avers 
and  charges,  that  the  defendants  herein,in  instituting  and  carry- 
ing on  said  proceedings  for  the  taking  and  appropriating  of  your 
orator's  land  as  aforesaid,  are  acting  in  pursuance  of  an  illegal, 
unjust,  fraudulent,  oppressive  and  unwarrantable  scheme,  and 
design  to  deprive  your  orator  of  his  property,  on  the  pretext  of 
public  necessity,  but  in  fact  for  the  sole  purpose  of  enhancing  the 
value  of  real  estate  in  the  village  of  Hyde  Park,  thereby  ena- 
bling them  or  their  relatives  and  friends  to  make  a  more  advanta- 
geous sale  of  their  property. 

The  averment  here  is,  not  that  the  proceedings  are  for  the 
sole  purpose  of  enhancing  the  value  of  the  real  estate  of  the 
trustees,  or  of  their  relatives  or  friends,  but  that  they  are  for 
the  sole  purpose  of  enhancing  the  value  of  real  estate  in  the 
village  of  Hyde  Park,  thereby  enabling  the  trustees  or  their 
relatives  and  friends  to  make  a  more  advantageous  sale  of  their 
property.  The  allegation  is  to  be  taken  most  strongly  against 
the  complainant,  and  must  be  held  to  be  no  more  than  that  the 
pm'pose  in  view  is  the  general  enhancement  of  the  value  of  real 
estate  in  the  village  of  Hyde  Park,  not  the  enhancement  of  the 
real  estate  of  any  particular  individual,  or  set  of  individuals. 
The  incoi-porated  village  of  Hyde  Park  appears  to  embrace  a 
township  of  land. 

The  above  allegation  is  preceded  by  a  statement  in  the  bill, 
of  facts  going  to  show  that  the  widening  of  the  street  is  not 
demanded  by  public  necessity ;  as,  that  the  land  in  the  township 
is  nearly  all  unoccupied ;  that  there  is  a  collection  of  houses 
called  Hyde  Park  within  the  limits  of  this  incorporated  village, 
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which  contains  less  than  100  families ;  that  the  street  proposed 
to  be  widened  from  QQ  to  100  feet,  a  distance  of  two  miles,  runs 
to  this  hamlet,  and  that  there  is  not  a  house  on  it,  save  in  this 
little  collection  of  houses  on  the  lake  shore,  where  there  are  but 
four  on  the  street ;  that  there  is  but  little  travel  on  the  street, 
and  verj  Httle  occasion  for  any ;  and  that  there  are  two  streets, 
eighty  feet  wide,  on  each  side  of  this  51st  street,  and  within  less 
than  a  quarter  of  a  mile  from  it,  which  will  answer  the  public 
demand  for  a  long  time  to  come ;  that  only  three  of  the  fourteen 
petitioners  for  the  widening  of  the  street  resided  in  said  village ; 
that  a  majority  of  them  were  large  real  estate  owners,  who  hold 
property  in  the  village  of  Hyde  Park  for  speculative  purposes. 
The  undertaking  of  the  widening  of  this  street  for  the  purpose 
of  enhancing  the  value  of  real  estate  in  the  village  of  Hyde 
Park,  presupposes  the  public  use  of  the  improvement,  or 
its  being  deemed  such. 

The  way  in  which  public  roads  enhance  the  value  of  real 
estate  is  by  affording  increased  facilities  for  travel  and  trans- 
portation. 

The  former  results  as  an  incident  of  the  latter.  If  the 
widening  of  this  street  will  be  no  accommodation  of  travel,  it  will 
not  increase  the  value  of  real  estate  in  the  village,  but  will  tend 
otherwise,  on  account  of  the  increased  burden  of  taxation  which 
will  be  imposed.  The  gravamen  of  the  bill  is,  that  the  actu- 
ating purpose  of  the  village  authorities  is  the  enhancement  of 
the  value  of  the  real  estate  of  the  village  of  Hyde  Park,  and 
we  can  perceive  no  way  in  which  this  is  to  follow,  except  by 
the  increased  accommodation  of  travel  and  transportation  upon 
the  street ;  and  must  suppose  the  board  of  trustees  had  first 
determined  that  such  public  accommodation  would  result  from 
the  proposed  improvement,  and  that  it  was  through  the  means 
of  such  public  accommodation  they  had  concluded  that  real  estate 
would  be  benefited.  The  public  accommodation  in  this  way  was 
a  legitimate  purpose  ;  and,  although  the  authorities  were  influ- 
enced in  their  action  by  the  consideration  of  the  incidental 
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effect  upon  real  estate  which  they  expected  to  result,  that  would 
not  render  their  action  unauthorized  and  illegal.  The  difference 
between  complainant  and  the  board  of  trustees,  must  be  in 
regard  to  the  public  accommodation :  the  former  denying,  and 
the  latter  believing,  that  it  will  result ;  and  the  discretion  of 
the  board  of  trustees  honestly  exercised,  upon  that  subject,  the 
court  cannot  review.  We  may  conceive  of  a  case  where  an  in- 
dividual land  owner  being  shut  off  from  a  street,  by  widening 
it,  so  as  to  bring  him  upon  the  street,  there  may  be  a  special 
benefit  and  value  conferred  upon  his  land,  without  there  being 
any  increase  of  the  public  accommodation. 

In  such  a  case,  it  might  be  said,  that  property  sought  to  be 
taken  for  such  a  purpose,  was  for  private  and  not  for  public 
use,  although  it  was  the  case  of  the  widening  of  a  street.  But 
the  bill  presents  no  case  of  this  kind.  There  is  not  a  single 
fact  set  forth  tending  to  show  wherein  the  real  estate  of  any 
one  or  more  individuals  will  be  likely  to  be  in  any  way  speci- 
ally benefited  or  increased  in  value  by  the  proposed  improve- 
ment. 

The  enhancement  of  the  value  of  real  estate  is  the  secret 
spring  of  the  undertaking  of  very  many  works  of  public  im- 
provement, which  are  a  public  use  in  their  nature,  but  such 
purpose  does  not  take  from  them  the  character  of  public  use. 

In  the  recent  case  of  The  Chicago,  B.  I.  S  P.  B.  B.  Co. 
V.  The  Toivn  of  Lake,  this  court  said :  "  That  the  taking 
and  ajDpropriating  property  for  a  public  street  or  highway 
by  a  municipality,  is  a  public  use  in  its  nature,  cannot 
be  questioned  or  denied,  *  *  *  and  when  the  use  is 
public,  the  judiciary  cannot  inquire  into  the  necessity  or  pro- 
priety of  exercising  the  right  of  eminent  domain ;  that  right 
is  political  in  its  nature  and  not  judicial,  and  belongs  exclusively 
to  the  legislative  branch  of  the  government,  and  under  our 
constitution  the  judiciary  have  nothing  to  do  with  it ; "  and 
also  in  Curry  v.  Mt.  Sterling^  15  111.  320,  that  the  extension 
of  a  street  was  a  matter  of  discretion  on  the  part  of  the  board 
48— 75th  III. 
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of  trustees.  The  courts  cannot  review  the  exercise  of  that 
discretion. 

We  regard  the  facts  set  forth  in  the  bill,  as  but  relating  to 
the  propriety  and  necessity  of  widening  the  street,  which  this 
court  cannot  mquire  into ;  and  that  they  do  not  show  that  the 
proposed  widening  of  the  street  is  for  a  private,  and  not  for  a 
public  use. 

The  case  of  Carter  v.  Chicago,  57  lU.  285,  is  pressed  upon 
our  attention,  as  an  authority  to  sustain  this  bill.  Tliat  was 
the  case  of  an  established  street  in  the  city  of  Chicago,  of  56 
feet  in  width,  where  the  city  attempted  to  change  its  roadway 
and  estabhsh  it  forty  feet  wide,  leaving  on  the  east  side  of  it  a 
space  fourteen  feet  wide  for  a  sidewalk,  and  no  space  for  a  side- 
walk on  the  west  side ;  the  effect  of  which  would  have  been  to 
deprive  the  lot  owners  along  the  west  side  of  the  street  of  a  side- 
walk, or  to  compel  them  to  relinquish  to  the  city,  without  com- 
pensation, their  courtyards  of  twelve  feet  in  width,  in  front  of 
their  respective  lots,  which  had  been  reserved  for  the  express 
use  of  courtyards,  in  the  respective  conveyances  of  the  lots ; 
and  to  effect  the  latter  purpose,  was  charged  as  the  design  of  the 
city.  The  bill  was  sustained,  as  presenting  a  case  of  gross 
abuse  of  power,  and  oppression.  But  the  bill  before  us  presents 
no  such  case.  There  may  have  been  a  miscalculation  of  the 
wants  of  travel,  of  the  incidental  effects  in  enhancing  the  value 
of  real  estate  in  the  municipality,  but  we  see  no  such  case  of 
manifest  injustice,  oppression  and  gross  abuse  of  power,  as  de- 
mands the  interposition  of  a  court  of  equity  to  restrain  its 
exercise.     The  cases  we  regard  as  essentially  unlike. 

We  are  of  opinion  the  demurrer  was  properly  sustained,  and 

the  decree  will  be  affirmed. 

Decree  affirmed. 
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Syllabus.     Opinion  of  the  Court, 

John  H.  Dunham 

V. 

H.  B.  Miller,  Treasurer,  etc.    ' 

lNJUNC?rioN  —  to  prevent  judgment  against  land  for  taxes  that  have  been 
paid  —  remedy  at  law.  On  bill  filed  to  restrain  the  collector  from  applying 
for  judgment,  and  selling  lands  for  taxes  of  a  prior  year,  on  the  ground 
that  such  taxes  have  been  paid,  it  was  held  that  the  fact  of  payment  was  a 
complete  defense  to  the  proposed  application  for  j  udgment,  the  remedy  at 
law  being  complete. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
William  W.  Fakwell,  Judge,  presiding. 

Messrs.  Hawes  &  Lawrence,  for  the  appellant. 

Mr.  John  M.  Rountree,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Appellant  exhibited  his  bill  in  chancery  against  the  appellee, 
in  the  coui-t  below,  praying  that  the  tax  which  had  been 
extended  on  the  collector's  books  against  appellant's  lands 
for  the  year  1870,  might  be  canceled  and  marked  paid,  and 
that  appellee  be  enjoined  from  obtaining  judgment  thereon,  etc. 

The  material  allegations  in  the  bill  are,  that  appellant  is  the 
owner  in  fee  of  the  lands  therein  described,  and  has  been 
such  owner  from  long  prior  to  the  year  1870,  and  including 
that  year ;  that  the  county  clerk,  in  making  up  the  books  for 
the  taxes  of  the  year  1873,  in  addition  to  the  taxes  due  for  that 
year,  entered  and  extended  against  these  lands  of  appellant,  in 
a  separate  column  made  for  that  purpose,  a  certain  sum,  as  due 
and  owing  on  said  lands  for  the  State,  town  and  county  taxes 
of  the  year  1870,  and  a^'cerwards  delivered  the  tax-books,  with 
the  taxes  so  extended,  to  the  collectors  of  the  several  towns 
where  the  lands  are  situated  ;  that  the  collectors  have  returned 
the  tax-books,  as  required  by  law,  with  appellant's  lands  all 
marked  delinquent  for  the  taxes  of  the  year  1870 ;  that  appel- 
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lee,  in  his  official  capacity,  threatens  to  apply  for  judgment,  and 
sell  said  lands  for  the  satisfaction  and  payment  of  the  taxes  so 
extended  on  said  tax-books  for  the  year  18Y0  ;  that  appellant, 
in  the  year  1871,  paid  all  taxes  assessed  on  said  lands  for  the 
year  1870,  and  that  there  was  not,  when  said  taxes  were 
so  extended  by  the  county  clerk,  and  is  not  now,  any  thing  due 
for  the  taxes  assessed  on  said  lands  for  the  year  1870. 

The  court  below,  on  motion  of  counsel  for  appellee,  ordered 
that  the  temporary  injunction  issued  on  the  filing  of  the  bill  be 
dissolved,  and  that  the  bill  be  dismissed  for  want  of  equity. 

The  only  question  now  before  us  is,  does  the  bill,  on  its  face, 
show  sufficient  grounds  for  the  relief  prayed  ? 

Section  three,  of  the  "  act  in  regard  to  the  assessment  and 
collection  of  taxes  in  incorporated  cities,  towns  and  villages  for 
the  year  1872,  and  prior  years,"  approved  March  28,  1873, 
under  which  the  taxes  of  1870  were  extended  by  the  county 
clerk,  only  provides  for  their  collection  in  the  same  manner 
that  it  is  provided  by  section  two  of  that  act  the  delinquent 
taxes  for  the  year  1872  shall  be  collected,  which  is,  by  obtaining 
judgment  against  the  delinquent  lands,  and  then  selling  them 
to  satisfy  the  judgment.  The  fact  that  the  taxes  have  been 
paid, is  a  complete  defense  to  the  application  for  judgment,  and 
we  perceive  not  the  slightest  excuse  for  resorting  to  equity  to 
intei'pose  that  defense.  The  possibility  that  the  collector  might 
not  apply  at  the  term  to  which  he  had  given  notice  he  would 
apply  for  such  judgment,  but  indefinitely  postpone  his  applica- 
tion to  some  future  period,  is,  to  say  the  least,  a  very  slight 
basis  upon  which  to  ground  equitable  jurisdiction  in  so  grave  a 
matter  as  the  restraining  of  the  collection  of  the  public  revenue. 

Appellant  has  a  perfect  remedy  at  law  against  any  and  alj 
wrong  which  he  is  liable  to  sustain  by  reason  of  the  taxes  of 
1870  being  improperly  assessed  against  his  property,  and  ht 
must  be  remanded  to  that  jurisdiction. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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Syllabus.     Opinion  of  the  Court. 


Geokge  W.  Hyde 

V. 

John  J.  Heath. 


1.  Burden  of  proof  —  to  sJiow  wTiether  tax  title  is  valid  or  not,  on  hill  to 
set  it  aside  as  a  cloud  on  title.  Upon  bill  filed  to  impeacli  and  set  aside  a  tax 
deed  as  a  cloud  upon  the  complainant's  title,  the  burden  of  proof  is  upon 
the  complainant,  and  he  must  prove  the  allegations  of  his  bill,  and  show 
the  invalidity  of  the  deed. 

2.  Evidence  —  wJien  objection  should  be  specific.  Where  a  general  objection 
was  made  to  the  introduction  in  evidence  of  a  certified  copy  of  a  decree  in 
oankruptcy,  to  establish  title  to  lands  acquired  thereunder,  which  the  court 
overruled,  and,  on  appeal,  the  party  objecting  urged  that  the  copy  should  not 
nave  been  admitted,  for  the  reason  that  it  contained  no  placita :  Held, 
that  if  this  reason  had  been  urged  below,  the  record  should  have  been  ex- 
cluded, but  not  being  made  there,  the  court  did  not  err  in  admitting  it,  and 
the  objection  in  this  court  came  too  late. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
JosiAH  McEoBERTS,  Judge,  presiding. 

Mr.  Geo.  S.  House,  for  the  appellant. 

Mr.  Edmund  S.  Holbeook,  for  the  appellee. 

Mr.  Justice  Ckaig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  John  J.  Heath,  appel- 
lee, in  the  Circuit  Court  of  "Will  county,  against  George  W, 
Hyde,  appellant,  to  remove  a  cloud  from  the  title  of  appellee  in 
a  certain  lot  in  the  city  of  Joliet. 

The  bill  alleges  that  appellee  is  the  owner,  and  in  the  actual 
possession,  of  the  lot  in  question. 

It  is  also  alleged,  upon  information  and  belief,  that  on  or 
about  the  14th  day  of  August,  1867,  appellant  received  from  the 
city  of  Joliet  a  conveyance,  commonly  called  a  tax  deed,  based 
upon  some  pretended  sale  of  said  lot  for  taxes,  which  said  deed 
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is  a  cloud  upon  appellee's  title.  Following  this  averment  is  a 
positive  allegation  that  there  never  was  any  valid  judgment 
against  said  lot  before  said  sale,  nor  any  valid  process  at  the 
time  of  sale,  nor  any  aifidavit  or  notice,  as  required  by  the  con- 
stitution and  laws  of  the  State,  at  the  time  of  the  making  of 
the  sale  and  deed. 

The  answer  denies  that  appellee  is  the  owner  of  the  premises, 
and  that  the  tax  deed  dated  August  14, 1867,  is  irregular,  illegal 
or  void,  and  denies  that  it  is  a  cloud  upon  appellee's  title. 

This  is  followed  by  an  averment  that  the  deed  is  regular, 
legal,  valid,  and  effectual  to  convey  the  title  to  the  lot,  and  it 
constitutes  no  cloud  upon  the  title. 

No  proof  was  introduced  to  show  that  appellant  had  a  deed 
or  title  to  the  premises ;  neither  was  any  proof  introduced  in 
regard  to  the  validity  or  invalidity  of  the  tax  title  referred  to 
in  the  bill  and  answer. 

The  decree  rendered  by  the  court,  declaring  appellant's  title 
invalid,  and  a  cloud  upon  the  title  of  appellee,  is  based  upon 
the  naked  allegation  of  the  bill,  that  appellant  has  a  tax  title 
which  is  irregular,  illegal  and  void,  and  the  admission  in  the 
answer  by  appellant,  that  he  has  a  tax  title,  but  denies  that  it 
is  irregular,  illegal  or  void. 

When  the  allegation  of  the  bill  is  that  appellant  held  a  title, 
illegal  and  void,  and  a  cloud  upon  the  title  of  appellee,  and  this 
is  denied  by  the  answer,  the  question  is,  upon  whom  is  the 
burden  of  proof  ? 

The  general  rule  that  obtains  in  courts  of  equity,  as  well  as 
in  courts  of  law,  is,  that  the  point  at  issue  must  be  proved  by 
the  party  who  asserts  the  affirmative,  and  hence  the  maxim 
of  the  civil  law,  "  Ei  incumhit  probatio  qui  dicit,  non  qui 
negatP 

To  this  general  rule,  however,  there  are  exceptions.  In 
Greenleaf  on  Evidence,  vol.  1,  §  78,  it  is  said,  one  class  of 
these  exceptions  will  be  found  to  include  those  cases  in  which 
the  plaintiff  grounds  his  right  of  action  upon  a  negative  alle- 
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gation,  and  where,  of  course,  the  establishment  of  this  negative 
is  an  essential  element  in  his  case. 

If  the  allegation  on  appellee's  bill  is  to  be  regarded  as  a  neg- 
ative one,  it  clearly  falls  within  the  exception  mentioned  by 
Mr.  Greenleaf.  The  allegation  is  the  very  basis  of  appellee's 
action,  the  establishment  of  which  is  certainly  an  essential  ele- 
ment in  the  case. 

There  are  cases  where  the  proof  of  a  negative  averment  is 
in  the  possession  of,  or  peculiarly  within  the  knowledge  of,  a 
defendant,  where  the  averment  will  be  taken  as  true  unless  dis- 
proved by  him.  Such  is  the  case  in  civil  or  criminal  prosecu- 
tions for  a  penalty  for  doing  an  act  which  the  statutes  do  not 
permit  to  be  done  by  any  persons,  except  those  who  are  duly 
licensed  therefor ;  as,  for  selling  liquors,  exercising  a  trade  or 
profession,  or  the  like.  Here,  the  party,  if  licensed,  can  imme- 
diately show  it,  without  the  least  inconvenience ;  whereas,  if 
proof  of  the  negative  were  required,  the  inconvenience  would 
be  very  great.     Greenleaf  on  Evidence,  vol.  1,  §  79. 

Such,  however,  is  not  this  case.  The  facts  constituting  the 
defects  in  the  tax  title  alleged  by  appellee  to  be  void,  are  as 
much  within  the  knowledge,  possession  and  control  of  appellee 
as  appellant.  If  the  judgment  rendered  against  the  premises 
for  taxes  is  irregular  or  void,  the  records  of  the  court  in  which 
it  was  entered  will  show  that  fact ;  if  the  precept  or  notice  is 
insufficient,  by  reference  to  the  files  of  the  court  the  defects 
existing  therein  can  be  established.  If  the  preliminary  steps, 
required  by  law  to  be  taken  after  the  sale,  to  authorize  the  pur- 
chaser at  the  sale  for  taxes  to  obtain  a  deed,  have  not  been 
observed,  by  reference  to  the  affidavit  which  the  law  requires 
to  be  filed  and  recorded  before  a  deed  shall  be  made,  the  non- 
compliance with  the  law  in  that  regard  will  readily  appear. 

It  is,  therefore,  imposing  no  hardship  upon  a  party  who  files 
a  bill  to  impeach  a  deed  made  upon  a  sale  of  land  for  taxes,  to 
assume  the  onus prohandi,  and  furnish  the  proof  to  sustain  the 
allegations  of  his  bill. 
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To  hold  that  a  title  to  real  estate,  held  by  one,  could  be  over- 
turned and  set  aside  by  the  naked  allegations  contained  in  a 
complainant's  bill,  unsupported  by  proof,  would  be  establishing 
an  unsafe,  if  not  a  dangerous  rule. 

In  Daniell's  Chancery  Practice,  vol.  2,  page  242,  the  author, 
in  discussing  the  question  on  whom  the  burden  of  proof  lies, 
says :  "  That  a  court  will  always  treat  a  deed  or  instrument  as 
being  the  thing  which  it  pm-ports  to  be,  unless  the  contrary  is 
shown ;  and,  therefore,  it  is  incumbent  upon  the  party  impeach- 
ing it,  to  show  that  the  deed  or  instrument  in  question  is  not 
what  it  purports  to  be ;  therefore,  where  a  bond,  which  was 
upon  the  face  of  it  a  simple  money  bond,  was  impeached  as 
being  intended  merely  as  an  indemnity  bond,  it  was  held  that 
the  burden  of  proving  it  to  be  an  indemnity  bond,  lay  on  the 
party  impeaching  it." 

The  author,  after  citing  other  examples  to  illustrate  his  posi- 
tion, says :  "  In  all  cases  where  the  presumption  of  law  is  in 
favor  of  a  party,  it  will  be  incumbent  on  the  other  party  to  dis- 
prove it,  although,  in  so  doing,  he  may  have  to  prove  a  nega- 
tive." 

The  bill  in  this  case  charges  that  appellant  holds  a  deed  for 
the  premises,  made  upon  a  tax  sale,  which  is  alleged  to  be  a  cloud 
upon  the  title  of  appellee. 

Whether  any  presumption  should  be  indulged  in  favor  of  the 
deed  it  is  not  necessary  to  determine ;  it  is,  however,  clear  that 
no  presumption  should  be  indulged  against  it,  and  when  appel- 
lee charges  the  deed  and  sale  to  be  void,  and  a  cloud  upon  the 
title  to  his  premises,  the  rules  of  practice  in  chancery,  and  jus- 
tice, require  that  he  should  support  his  bill  by  proof. 

The  appellee,  in  establishing  title  to  the  premises,  offered  in 
evidence  a  certified  copy  of  a  decree  in  bankruptcy.  The  ap- 
pellant entered  a  general  objection  to  the  introduction  of  the 
evidence.  It  is  now  insisted  that  the  certified  copy  of  the  de- 
cree is  not  sufficient  to  show  that  James  B.  Campbell  was 
adjudged  a  bankrupt,  for  the  reason  that  the  record  offered  in 
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evidence  contains  no  ])lacita,  and  hence  the  record  does  not 
show  the  court  had  jurisdiction  of  the  subject  matter. 

Had  appellant  objected  to  the  record,  for  the  reason  it  con- 
tained no  jplacita  at  the  time  it  was  offered  in  evidence,  it 
would  have  been  the  duty  of  the  court  to  have  excluded  it,  but 
this  he  failed  to  do ;  the  general  objection  made  to  the  evidence 
was  not  sufficient ;  the  objection  made  for  the  first  time  in  this 
court  comes  too  late.  The  record  was  properly  admitted  in 
evidence,  but,  for  the  error  indicated,  the  decree  will  be  reversed, 
and  the  cause  remanded. 

Decree  reversed. 


Christian  Thielman  et  al. 

V. 

Christian  Carr  et  al. 


1.  Chancery  practice  —  consolidation  of  causes.  While  the  general 
chancery  practice  is  opposed  to  the  consolidation  of  cases  having  different 
parties  and  involving  different  rights,  yet  such  a  practice  is  proper  when 
the  litigation  grows  out  of  the  enforcement  of  mechanics'  liens  under  the 
statute,  and  may  be  necessary,  in  some  cases,  to  enable  the  court  to  settle 
and  adjust  the  rights  of  the  various  lien  holders,  or  those  claiming  liens. 

3.  Same  —  defendant  may  make  his  answer  a  cross-bill.  The  defendant 
m  a  chancery  suit  may,  after  fully  answering  the  complainant's  bill,  state 
new  matter,  entitling  him  to  affirmative  relief,  as  he  would  in  a  cross-bill, 
and  pray,  in  conclusion,  for  the  relief  sought,  or,  in  other  words,  may  make 
his  answer  a  cross-bill  as  well  as  an  answer,  and  have  affirmative  relief 
thereon. 

3.  Same  —  cross-bill  not  necessary  in  meclianics'  lien  case.  In  proceedings 
to  declare  and  enforce  mechanics'  liens  under  the  statute,  it  is  not  necessary 
for  a  defendant  who  claims  a  lien  to  file  a  formal  cross-bill  to  entitle  him 
to  relief.  The  proceeding  under  the  statute  is  to  subject  the  property,  not 
to  the  payment  of  the  petitioner's  claim  alone,  but  to  make  it  a  fund  for 
the  satisfaction  of  all  the  liens  established  ;  and  a  party,  under  his  answer, 
whether  brought  into  court  by  service,  or  who  int^venes,  is  required  to 
prove  his  claim,  and,  when  proven,  he  is  entitled  to  share  in  the  fund. 
•  49 — 75th  III. 
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4.  Abatement — pendency  of  prior  suit.  Where  parties  who  had  com- 
menced suits  to  enforce  liens  under  the  lien  law,  during  the  pendency  of 
their  suits  intervened  in  a  suit  in  another  court,  brought  to  enforce  a 
mechanics'  lien,  it  was  held,  that  a  demurrer  was  properly  sustained  to  a 
plea  setting  up  the  pendency  of  their  suits,  as  to  allow  such  a  plea  would 
be  to  defeat  the  statute  requiring  all  persons  in  interest  to  be  parties,  and, 
in  many  cases,  be  productive  of  great  delay.  Their  prior  suits  would  be 
dismissed  after  such  intervention,  on  application. 

5.  Mechanics'  lien  —  transfer  and  consolidation  of  causes.  Where  sev- 
eral suits  are  brought  in  different  courts  in  the  same  county,  under  the  me- 
chanics' lien  law,  for  the  enforcement  of  different  liens  on  the  same  property, 
by  different  parties,  the  better  practice  would  be  for  the  one  court  to  trans- 
fer its  causes  to  the  other,  so  that  they  can  all  be  consolidated  and  tried 
together.     This  should  be  done  upon  a  simple  showing  of  the  facts. 

6.  Same  —  contract  need  not  be  for  a  definite  amount.  In  a  proceeding 
for  a  mechanics'  lien,  it  was  objected  that  a  material-man  was  not  entitled 
to  a  lien  because  he  made  no  agreement  with  the  owner  of  the  building 
for  a  specified  amount  of  material,  but  that  it  was  obtained  as  required  for 
use  in  the  progress  of  the  building :  Held,  that  the  contract  was  embraced 
in  the  act  of  1861,  and  he  was  entitled  to  a  lien. 

7.  Same  —  priority  over  incumbrance  by  deed  of  trust.  A  deed  of  trust 
made  and  delivered  before,  but  not  recorded  until  after,  the  making  of  con- 
tracts for  the  building  of  a  house  on  the  premises  and  materials  therefor, 
will  not  have  priority  over  the  lien  of  the  parties  making  such  contracts, 
but  the  lien  of  the  latter  will  take  precedence  of  the  lien  created  by  the 
deed  of  trust. 

8.  Real  estate — furnace  in  building.  While  stoves  put  up  in  a  build- 
ing are  personalty,  yet  a  furnace  placed  in  the  building  to  remain  there 
permanently  is  regarded  as  a  part  of  the  realty,  as  much  so  as  a  steam 
engine  in  a  mill  or  factory.  Whether  this  would  apply  to  a  lessee  is  not 
decided. 

Wkit  of  Ebkok  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  petition  filed  by  Christian  Carr  against  Thiehnan, 
L.  A.  Nichols,  J.  H.  Clayburn,  H.  P.  Caldwell,  Levi  Wing  and 
L.  J.  Clark,  to  have  a  mechanic's  lien  declared  and  enforced. 
The  petition  was  subsequently  amended,  making  George 
Burg,  Hugh  McClincy,  Otto  E.  Wolf,  Adolf  W.  Wolf,  John 
Runge,  Hugo  Kotchraann,  Carl  Lieber,  E.  K.  Hubbard,  E.  P, 
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Wood,  Charles  Fitzsimons,  Moses  A.  Thayer,  C.  A.  Lansten, 
Conrad  Lenz  and  Wilham  Daniels,  defendants. 

Before  the  commencement  of  this  suit,  Charles  Fitzsimons 
had  filed  his  petition  for  a  mechanic's  lien  against  Thielman  in 
the  same  court. 

After  this  suit  was  brought,  the  following  other  petitions 
were  filed  to  enforce  liens  against  the  same  building :  Moses 
A.  Thayer  against  Thielman  and  others ;  C.  A.  Lansten  and 
Conrad  Lenz  against  Thielman  and  others ;  and  William  Dan- 
iels and  Neil  Brown  against  Thielman  and  others.  In  each  of 
these  suits  several  intervening  creditors  appeared  and  filed  their 
petitions.  These  suits  were  all  consolidated  and  tried  as  one 
suit.  The  other  facts  necessary  to  an  understanding  of  the  case 
are  stated  in  the  opinion.  Christian  Thielman,  L.  A.  JS'ichols, 
H.  P.  Caldwell,  Levi  Wing  and  L.  J.  Clark,  prosecute  this 
writ  of  error. 

Mr.  Omae  Bushnell,  for  the  plaintiffs  in  error. 

Messrs.  Haines  &  Tripp,  for  defendant  in  error,  Carr. 

Messrs.  Johnston,  Rogers  &  Appleton,  for  defendant  in 
error,  Fitzsimons. 

Mr.  J.  Y.  Le  Moyne  and  Mr.  Chas.  W.  Constantine,  for 
defendants  in  error,  Burg,  etc. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  that  Thielman  determined,  in  the  summer  of  1872, 
to  erect  a  theatre  on  the  premises  upon  which  it  is  sought 
to  enforce  these  various  liens ;  that,  for  the  purpose  of  pur- 
chasing and  paying  for  the  lot  and  erecting  the  building,  he 
borrowed  of  Dunne,  and  gave  to  him  his  notes  for  $7,500,  and, 
to  secure  the  payment  of  the  same,  executed  to  Clayborn,  on 
the  17th  day  of  July,  1872,  a  trust  deed  on  the  lot.     It  was  duly 
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acknowledged  on  that  date,  and  was  recorded  on  the  7th  daj  of 
September  following. 

On  the  17th  day  of  August,  1872,  Thielman  contracted  with 
Case  for  hardware,  to  be  used  in  the  erection  of  the  building, 
which  was  furnished,  from  time  to  time,  as  the  work  progressed, 
until  it  was  about  completed.  On  the  6th  day  of  September, 
Fitzsimons  contracted  to  sell  lumber  for  the  erection  of  the 
building,  which  he  delivered  at  the  time  the  contract  was  made. 
The  other  contracts  with  material-men  and  laborers  seem  to 
have  been  made  after  the  7th  day  of  September,  1 872,  the  date 
of  the  recording  of  the  trust  deed  to  Clayborn,  for  the  use  of 
Dunne. 

On  the  6th  day  of  September,  of  the  same  year,  Thielman 
executed  six  promissory  notes  for  $500  each,  payable  to  his 
own  order,  and  due  at  different  times,  and  gave  to  H.  P.  Cald- 
well a  deed  of  trust  on  the  premises  to  secure  the  payment  of 
the  same,  which  was  recorded  on  the  next  day.  These  notes 
seem  to  have  been  endorsed  and  delivered  to  Nichols,  Wing, 
Caldwell  and  Clark. 

On  the  11th  of  December,  in  the  same  year,  Thielman  joined 
in  a  deed  of  trust  to  Louis  A,  ISTichols,  to  secure  the  payment  of 
$2,550.  This  latter  note  was  held  by  Caldwell,  Clark,  Mchols 
and  AVing,  and  the  evidence  shows  that  none  of  these  notes  had 
ever  been  paid,  but  were  still  due  and  owing  to  the  holders. 
This  last  trust  deed  was  recorded  on  the  23d  of  December,  after 
all  of  the  contracts  for  labor  and  materials  were  entered  into, 
and  all,  or  nearly  all,  delivered  and  performed. 

Petitions  for  the  enforcement  of  the  various  liens  were  filed 
at  different  times  in  the  Circuit  and  Superior  Courts  of  Cook 
county.  The  holders  of  the  indebtedness  secured  by  the  deeds 
of  trust  were  made  defendants,  with  the  trustee.  Subsequently 
the  petitioners  in  the  circuit  court  obtained  leave  to  intervene 
and  set  up  their  claims  in  the  Superior  Court,  and  the  cases 
were  thereupon  consolidated  and  heard  as  one,  and  at  the  same 
time.     On  the  hearing,  the  court  below  decreed  that  the  trust 
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deed  to  Clajborn  is  a  first  and  prior  lien,  and  that  the  material- 
men and  laborers  have  the  next  lien,  and  that  the  last  two  trust 
deeds  are  to  be  postponed  until  the  first  lien,  and  laborers,  and 
material-men  are  paid.  From  this  decree  an  appeal  is  prose- 
cuted and  a  reversal  is  asked. 

It  is  first  objected,  that  the  court  below  had  no  power  to  con- 
solidate and  try  these  cases  as  one ;  that  it  is  opposed  to  the 
well  established  chancery  practice  to  consolidate  cases  having 
different  parties  and  involving  different  rights.  This  is  no 
doubt  the  general  rule.  Miles  v.  Danforth,  37  111.  156.  And, 
as  a  general  proposition,  it  is  true  that  a  defendant  cannot  have 
afiirmative  relief  on  an  ordinary  answer,  which  is  not  made  both 
an  answer  and  a  cross-bill,  praying  for  appropriate  relief  on  the 
facts  set  up  against  the  relief  sought  in  the  bill.  In  opposition 
to  such  a  practice,  however,  IfcConnell  v.  Hodson,  2  Gilm.  640, 
is  referred  to  as  announcing  a  different  rule.  But  that  case 
must  be  understood  as  only  holding  that  an  answer  which  is 
only  responsive  to  the  bill  cannot  be  treated  as  a  cross-bill,  so  as 
to  decree  affirmative  relief.  But  after  a  defendant  has  fully 
answered  the  bill,  no  objection  is  perceived  to  his  then  stating 
new  matter,  entitling  him  to  such  relief  as  he  would  in  a  cross- 
bill, and  ending  with  an  appropriate  prayer  for  relief.  We  can 
see  no  particular  merit  to  be  imparted  to  such  pleadings  by  hav- 
ing them  detached  and  on  separate  papers.  We  can  see  no  par- 
ticular objection,  even  in  form,  to  such  a  course.  At  the  ancient 
common  law,  in  pleadings,  it  was  not  considered  vicious,  in  the 
same  paper  to  reply  to  one  plea  and  demur  to  others,  or  in  the 
same  manner,  to  plead  to  one  count  and  demur  to  others, 
although,  at  law,  form  has  always  been  regarded  more  than  in 
equity  proceedings. 

The  10th  section  of  the  lien  law  authorizes  all  persons  inter- 
ested in  the  subject  matter  of  the  suit,  or  in  the  premises  to  be 
sold,  to  become  parties,  on  making  application  to  the  court  in 
which  the  suit  is  pending ;  and  the  12th  section  provides  that 
the  court  shall  ascertain  the  amount  of  each  claim,  and  direct 
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the  sale  of  the  premises,  and  distribute  the  proceeds  to  each 
claunant,  in  proportion  to  his  claim.  The  16th  section  pre- 
scribes the  mode  of  trial,  and  authorizes  the  court  to  delay 
makins:  an  order  of  sale  until  all  the  claimants  are  heard.  From 
these  enactments,  it  would  seem  that  no  practicable  means  could 
be  employed  to  have  a  trial  as  therein  provided,  unless  resort 
was  had  to  a  hearing  of  all  the  cases  at  one  and  the  same 
time,  without  an  actual  or  virtual  consolidation.  When  the 
statute  makes  a  requirement,  without  specifying  the  manner  in 
wliich  it  shall  be  done,  courts  are  left  to  select  the  most  suitable 
and  convenient  mode  of  accomplishing  the  end.  Such,  it  is  be- 
lieved, has  been  the  unchallenged  practice  for  almost  a  quarter 
of  a  century,  and  no  other  or  better  mode  of  proceeding  has  been 
suggested. 

As  we  have  understood  the  practice  under  this  statute,  it  has 
never  required  a  co-claimant  to  file  a  formal  cross-bill,  but  only 
by  answer,  set  up  his  claim,  and  so  of  any  other  lien  holder. 
The  statute  requires  all  persons  in  interest  to  be  brought  before 
the  court,  and  not  to  make  a  final  order  until  all  are  heard,  and 
to  distribute  the  fund  among  the  claimants  in  proportion  to  their 
claims.  This  being  the  requirement  of  the  statute,  we  cannot  say 
that  it  was  intended  that  there  should  be  separate  proceedings, 
either  in  form  or  in  fact.  If  separate,  how  can  the  court,  unless  by 
consent  of  the  parties,  stay  one  case  ready  for  trial,  until  others 
are  placed  in  like  condition.  But  when  all  persons  in  interest 
are  made  parties,  either  as  petitioners  or  as  defendants,  and 
their  interests  are  disclosed  to  the  court,  we  see  no  necessity  for 
cross-bills.  The  right  is  cast  by  the  statute  upon  the  parties, 
and  when  brought  before  the  court,  they,  like  parties  to  a  bill 
for  an  account,  all  become  actors.  When  one  lien  holder  has 
filed  his  petition  to  subject  the  property  to  the  payment  of  his 
claim,  it  is  a  proceeding  to  subject  the  property  as  a  fund,  not 
only  for  the  satisfaction  of  his  own  lien^  but  for  all  other  liens 
enumerated  in  the  statute.  It  from  that  time  forward  be- 
comes a  fund  for  distribution  among  the  lien  holders.     And 
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the  answer  of  all  of  the  defendants,  whether  brought  in  by  ser- 
vice, or  who  intervene,  are  to  be  regarded  as  claimants,  who  are 
required  to  prove  their  claims  against  the  fund. 

Various  exceptions  are  taken  to  the  practice  adopted  by  the 
court,  and  the  allowance  of  claims  on  informal  pleadings  in 
other  respects.  But  in  view  of  the  statute,  a  trial  should  be 
had,  as  though  the  pleadings  were  formal,  on  the  answers  of 
the  defendants,  and  the  petition  of  those  who  intervened,  on  the 
showing  set  out  in  their  petition  to  be  let  in  to  assert  their 
rights. 

It  is  objected  that  the  court  below  erred  in  sustaining  a  de- 
murrer to  the  plea  that  the  intervening  parties  had  suits  for 
their  claims  pending  in  the  circuit  court.  We  perceive  no  error 
in  such  a  decision.  The  statute  requires  all  persons  in  interest 
to  be  parties,  hence  the  ordinary  rule  of  practice  in  such  cases 
is  abrogated.  To  allow  such  a  plea,  would  be  to  defeat  the 
provisions  of  the  statute,  or,  in  many  cases,  produce  great  delay, 
where  there  are  but  two  terms  of  court  each  year,  as  the  party 
would  have  to  get  an  order  staying  proceedings  until  he  could 
dismiss.  In  this  case,  if  these  parties,  after  intervening  and  pro- 
ceeding to  trial,  were  to  attempt  to  proceed  in  their  cases  in  the 
other  court,  on  a  proper  application  they  would  be  prevented, 
and  their  suits  dismissed. 

Had  the  intervening  creditors  made  a  proper  application,  the 
circuit  court  would  have  transferred,  or  changed  the  venue  of  the 
intervening  creditors  to  tlie  Superior  Court,  that  the  suits  might 
be  consolidated,  and  tried  with  the  other  case ;  and,  on  such  an 
application,  it  would  only  have  required  the  facts  to  have  been 
shown  as  the  basis  for  the  order.  This  right  is  necessary  and 
proper,  that  the  provisions  of  the  statute  shall  be  carried  into 
effect,  and  we  incline  to  think  this  the  better  practice.  It  frees  the 
proceeding  from  all  complication,  and  can  work  no  injury  to  any 
party  in  interest,  and  tends  to  promote  full  and  complete  justice. 

It  is  urged  that  the  court  below  erred  in  allowing  claims  for 
materials  not  used  in  the  erection  of  the  building.     We  think 
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the  evidence  fails  to  sustain  the  objection.  But,  under  this  head, 
it  may  be  proper  to  determine  whether  the  furnace  and  pipes 
put  into  the  building  are  to  be  considered  as  a  part  of  the  build- 
ing. It  is  believed  that  ordinary  stoves  and  pipes  have  been 
always  conceded  to  be  personalty  or  mere  ch^-ttels.  They,  as 
all  know,  are  not  intended  to  become,  and  form  a  part  of 
the  building.  But  with  furnaces  it  is  different,  as  it  is  known 
that  they  are  intended  to  be  permanent,  and  a  part  of  the 
structure.  They  are  seldom,  if  ever,  detached  from  the  building, 
80  long  as  they  last,  whilst  stoves  are  frequently  removed  and 
again  replaced.  Another  difference  is,  that  furnaces  cannot  be 
removed  without  taking  them  apart,  and  the  intent  must  usually 
control.  If,  as  is  believed  to  be  generally  true,  furnaces  are 
intended  to  be  permanent,  and  to  become  a  part  of  the  building, 
that  should  stamp  its  character,  and  require  it  to  be  held  realty. 

It  would  seem  to  be  as  much  so  as  a  steam,  engine  in  a  mill 
or  factory,  and  we  are  not  aware,  that  when  placed  in  the  build- 
ing by  the  owner,  it  has  ever  been  doubted  that  it  thereby 
becomes  realty.  And  it  is  difficult  to  see  any  thing  to  distin- 
guish the  two.  Whether  the  same  rule  should  apply  to  a  lessee 
it  is  not  now  necessary  to  consider. 

It  is  also  insisted  that  Carr  is  not  entitled  to  a  lien  because 
he  made  no  agreement  for  a  specified  amount  of  material  when 
he  made  the  agreement  with  the  owner  of  the  lot,  and  that  ma- 
terial was  obtained  as  required  for  use  in  the  progress  of  the 
building.  This,  we  think,  most  clearly  falls  within  the  first  sec- 
tion of  the  act  of  1861  (p.  1Y9).  In  fact,  we  fail  to  see  how 
any  degree  of  ingenuity  could  render  it  even  plausible  to  hold 
such  a  contract  was  not  embraced  in  the  lien  law.  Its  provis- 
ions must  have  been  overlooked  by  counsel,  or  the  objection 
would  not  have  been  raised. 

There  are  other  objections  taken,  which  we  deem  it  wholly 
unnecessary  to  consider,  and  hence  have  passed  them  over, 
and  only  considered  such  as  seemed  to  possess  plausibility. 
Nor  are  a  number  of  objections  more  than  simply  stated.     No 
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reason  is  assigned  why  they  are  to  be  regarded,  or  in  what  the 
error  consists. 

But  the  court  below  erred  in  deciding  that  the  Clayborn 
trust  deed  should  be  a  prior  lien  to  the  lien  of  Carr  and  Fitz- 
simons.  Whilst  it  is  true  that  the  deed  was  made  and  the  notes 
were  delivered  before,  it  was  not  recorded  until  after  Carr  and 
Fitzsimons'  contracts  were  made.  This,  then,  to  the  extent  of 
their  claims,  gave  them  the  first  liens  on  the  land  and  build- 
ings, to  be  charged  pro  rata  to  each  according  to  their  several 
values.  Then  came  the  trust  deeds  to  Clayborn  and  to  Cald- 
well, as  liens  on  the  realty,  as  prior  liens  to  the  other  material- 
men and  laborers,  who  entered  into  their  contracts  after  the  7th 
of  September,  the  day  these  deeds  were  recorded.  But  which 
of  the  trust  deeds  is  to  have  the  precedent  lien  on  the  real 
estate  depends  upon  which  was  first  filed  for  record,  which  we 
fail  to  discover  from  this  record.  As  to  these  deeds,  all  of  the 
contractors  for  labor  and  materials  have  a  preferred  lien  on  the 
building  erected  on  the  premises ;  but  if  that  is  not  sufiicient  for 
their  payment,  they  would  have  a  deferred  lien  on  any  surplus 
of  the  proceeds  of  the  sale  of  the  land  over  and  above  the  satis- 
faction of  the  debts  secured  by  the  trust  deeds,  and  the  pro  rata 
share  of  that  fund  to  be  applied  to  pay  Carr  and  Fitzsimons.  The 
creditors,  under  the  trust  deeds,  are  entitled  to  a  lien  on  any  sur- 
plus arising  from  the  sale  of  the  building  after  paying  the 
material-men  and  laborers.  The  contractors  for  labor  and 
materials  have  a  preferred  lien  on  the  surplus  of  the  realty 
after  paying  off  the  trust  deeds.  The  trust  deed  to  Nichols, 
which,  so  far  as  we  can  see,  was  executed  and  recorded  after 
all  of  the  other  contracts  were  made,  has  a  lien  on  any  surplus 
that  may  remain  after  the  other  deeds  of  trust,  and  the  material- 
men and  laborers  are  paid.  For  the  error  indicated,  the  decree 
of  the  court  below  is  reversed  and  the  cause  remanded. 

Decree  reversed. 

60 — 75th  111. 
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The  Lake  Shoke  NiTEO-GLYCERiisrE  Company 

V. 

The  Illinois  Central  Railroad  Company. 


Evidence  —  instruction  as  to  presumption  of  fact.  In  a  suit  against  a 
common  carrier,  to  recover  for  the  loss  of  the  greater  part  of  a  shipment  of 
carboj'^s,  part  containing  nitric  acid  and  the  others  containing  sulphuric 
acid,  the  former  being  of  much  the  greater  value,  the  proof  was  unsatis- 
factory as  to  the  proportion  of  each  shipped ;  but  there  was  proof  tending 
to  show  that  the  car  contained  the  acids  in  the  usual  proportions  to  be 
mixed  in  the  manufacture  of  nitro-glycejrine.  The  court,  at  the  request  of 
the  defendant, instructed  the  jury  that  "  the  legal  presumption  is,  that,  the 
burden  of  proof  being  on  the  plaintiff,  all  the  said  acids  so  lost,  and  not 
proven  to  have  been  nitric,  and  most  valuable,  must  have  been  sulphuric, 
and  of  the  least  value : "  Held,  that  the  instruction  did  not  state  a  correct 
legal  principle,  under  the  evidence,  and  was  highly  calculated  to  mislead 
the  jury.  There  is  no  legal  presumption  in  such  a  case,  but  it  is  purely  a 
question  of  fact,  from  the  evidence,  whether  the  carboys,  or  most  of  them 
destroyed,  contained  nitric  or  sulphuric  acid. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  William  Beown,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  the  appellant 
against  the  appellee,  to  recover  the  value  of  a  part  of  a  carload 
of  nitric  and  sulphuric  acids,  destroyed  by  the  alleged  negli- 
gence of  the  appellee.  The  opinion  presents  all  the  facts  nec- 
essary to  an  elucidation  of  the  point  decided.  The  plaintiff 
below  appealed. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  appellant. 

Mr.  E.  H.  McClellajt,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  first  error,  viz.:  The  court  erred  in  giving  instmc- 
tions  for  defendant,  is  well  assigned.     Suit  was  brought  by  tlie 
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Lake  Shore  Nitro-Glycerine  Co.,  to  recover  the  value  of  a 
quantity  of  acids,  destroyed  by  fire,  while  in  the  possession  of  the 
railroad  company,  as  a  common  carrier.  It  is  sought  to  charge 
the  company  with  negligence,  in  failing  to  use  proper  care  in 
the  conveyance,  unloading,  and  delivering  of  the  goods,  but, 
as  the  judgment  must  be  reversed,  on  account  of  the  instruc- 
tions of  the  court  as  to  the  law  of  the  case,  we  forbear  to  re- 
mark upon  the  weight  of  the  evidence  to  sustain  the  action. 

The  goods  had  been  shipped  by  the  manufacturers  in  Ohio  to 
their  agents,  Crawford,  Mills  &  Co.,  at  Hazel-Green,  and  con- 
sisted of  nitric  and  sulphuric  acids,  with  which  to  make  nitro- 
glycerine. Galena  being  the  nearest  railroad  station,  the  goods 
were  unloaded  at  that  station,  and  were  to  be  transferred  by 
other  conveyance  to  Hazel-Green.  The  acids  were  contained  in 
carboys,  52  in  number,  which  is  the  usual  number  shipped  in  a 
single  car. 

The  witness  King  says :  "  A  carload  contains  nitric  acid 
and  sulphuric  acid,  certain  proportions  of  each  to  be  mixed  to- 
gether in  the  manufacture  of  nitro-glycerine.  We  always  send 
the  acids  in  these  proportions  in  carloads,  each  car  containing  both 
kinds  of  acids.  Each  carboy  of  nitric  acid  contains  140  pounds, 
and  is  worth  eighteen  cents  per  pound ;  and  each  carboy  of  sul- 
phuric acid  contains  175  pounds,  and  is  worth  2^  to  2^  cents 
per  pound."  The  value  of  a  carload  of  acids  as  described,  is 
$1,000,  including  the  carboys,  each  of  the  value  of  ($2)  two 
dollars.  Fourteen  carboys  had  been  unloaded,  and  were  saved. 
Of  the  remainder,  one  was  broken  in  unloading,  and  the  other 
37  were  destroyed  by  fire.  On  the  trial,  plaintiff  obtained  a 
verdict,  but  not  being  satisfied  with  the  amount,  brings  the  case 
to  this  court,  on  appeal. 

The  difficulty  arises  out  of  the  unsatisfactory  nature  of  the 
evidence  as  to  the  contents  of  the  car,  whether  the  carboys  de- 
stroyed contained  nitric  or  sulphuric  acid.  The  witness  King 
says,  he  could  not  tell  what  acids  the  car  contained  ;  did  not  see 
it  packed,  and  was  not  present.     No  witness  states  the  number 
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of  carboys  in  the  car  containing  nitric  acid,  and  the  number 
contiiining  sulphuric  acid,  nor  does  any  witness,  so  far  as  we  have 
been  able  to  discover,  state  the  proportion  of  each  acid  to  be 
mixed  together  in  the  manufacture  of  nitro-glycerine.  Had  the 
acids  destroyed  consisted  entirely  of  sulphuric  acid,  then  the 
verdict  is  quite  high  enough,  and  perhaps  too  high  ;  but  if  any 
considerable  number  of  the  carboys  contained  nitric  acid,  then, 
if  a  recovery  is  to  be  had  at  all,  the  verdict  is  very  much  too 
small.  Some  idea  of  the  proportion  in  which  these  acids  are 
used  in  the  manufacture  of  nitro-glycerine,  may  be  inferred 
from  the  fact,  a  carload  in  the  usual  proportion,  is  of  the  value 
of  $1,000.  The  whole  number  of  carboys  being  given,  the  total 
value,  the  number  of  pounds  of  each  acid  in  a  carboy,  the  value 
per  pound,  and  the  value  of  the  carboys  each,  by  a  calculation 
it  can  be  known  exactly  what  number  of  carboys  in  a  car  con- 
tained nitric  acid,  and  what  number  contained  sulphuric  acid. 
This  is  a  proposition,  capable  of  solution  by  any  one  ordinarily 
skilled  in  mathematics,  and  the  jury  had  a  right  to  make  the 
calculation,  if  they  chose  to  do  so. 

There  is  some  evidence  tending  to  show,  this  car  contained 
acids  in  the  usual  proportion,  to  be  mixed  together  in  the  man- 
ufacture of  nitro-glycerine.  This  was  the  first  carload  shipped 
to  Hazel-Green.  Of  the  fourteen  carboys  saved,  three  contained 
nitric  acid,  and  eleven  contained  sulphuric  acid.  The  one 
broken  in  unloading  is  shown  to  have  contained  nitric  acid. 
There  must,  of  necessity,  have  remained  one  or  more  in  the  car, 
containing  nitric  acid,  for  the  fire  was  undoubtedly  caused  by 
spontaneous  combustion,  and  the  proof  is,  sulphuric  acid  would 
not  explode,  nor  would  it  ignite  the  car,  if  the  carboy  was 
broken ;  but  nitric  acid  would  ignite  any  combustible  material 
with  which  it  might  come  in  contact  in  any  considerable  quantity. 
Another  fact  is,  that  many  of  the  carboys  left  in  the  car,  when 
the  employees  stopped  unloading,  were  fuming  at  the  stoppers, 
which  is  characteristic  of  nitric  acid. 

At  the  request  of  the  defendant,  the  court  instructed  the 
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jury :  "  The  legal  presumption  is,  that,  the  burden  of  proof 
being  on  the  plaintiff,  all  the  said  acids  so  lost,  and  not  proven 
to  have  been  nitric,  and  most  valuable,  must  have  been  sul- 
phuric, and  of  the  least  value."  This  clause  of  the  instruction 
does  not  state  a  correct  legal  principle,  and,  under  the  evidence 
in  the  case,  was  highly  calculated  to  mislead  the  jury.  No 
"legal  presumption"  arises  either  way,  as  to  what  kind  of 
acids,  whether  the  most  or  least  valuable,  were  contained  in  the 
several  carboys.  It  was  a  question  of  fact,  to  be  determined 
alone  by  the  testimony,  and  the  jury  should  have  been  left  free 
to  so  decide  the  case.  Acting  under  this  instruction,  they  may 
have  presumed  the  carboys  destroyed  all  contained  sulphuric 
acid,  except  the  one  that  caused  ignition,  and  found  their 
verdict  on  that  hypothesis.  If  so,  it  was  wrong.  They  should 
have  determined  from  the  testimony,  as  well  as  they  could, 
what  kind  of  acid  was  contained  in  the  carboys  destroyed,  and 
not  otherwise,  if  their  verdict  was  to  be  for  the  plaintiff.  They 
were  not  authorized  to  presume  they  contained  one  kind  or  the 
other.     That  was  a  matter  of  proof. 

For  the  error  indicated,  the  judgment  will  be  reversed,  and 
the  cause  remanded. 

,  Judgment  reversed. 


William  Soegekfeei 
Chaeles  Scheoedee. 

1.  Evidence  —  assault  and  iattery  —  threat  not  communicated.  On  tlie 
trial  of  an  action  of  trespass  for  an  assault  and  beating,  the  defendant 
offered  to  prove  that  the  plaintiff  told  the  witness,  just  before  the  difficulty, 
that  he  was  going  to  see  the  defendant,  and  "  if  he  didn't  pay  him,  he 
would  fix  him,"  which  the  court  refused  to  admit.  The  remark  was  not 
communicated  to  defendant  before  the  difficulty  :  Held,  that  the  court  did 
not  err,  and  the  remark  was  unimportant  in  itself,  and  not  so  closely  con. 
nected  with  the  affair  as  to  make  it  a  part  of  the  res  gestm,&s  it  was  not 
communicated  to  the  defendant. 
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2.  Excessive  damages  —  trespass  to  the  person.  Where  on  the  trial  of 
an  action  of  trespass  to  the  person  the  proofs  showed  that  plaintiff 
demanded  payment  of  a  note  of  the  defendant,  and  on  his  refusal  de- 
nounced him  as  a  swindler  ;  that  for  this  provocation  he  made  an  assault 
upon  plaintiff,  and  struck  him  a  violent  blow  over  the  head  with  an  iron 
bar — an  instrument  sufficient  to  have  produced  death — inflicting  a  severe 
injury,  which  kept  him  from  labor  for  several  weeks,  at  which  he  had  been 
earning  $4  a  day :     Held,  that  $600  damages  were  not  excessive. 

3.  Assault  and  battery  —  abusive  words  no  justification.  The  charg- 
ing of  a  party  as  being  a  swindler  is  no  justification  for  his  assaulting  and 
beating  the  person  using  such  abusive  words. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  E-ogers,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  by  Charles  Schroeder 
against  William  Sorgenfrei,  to  recover  damages  for  an  assault 
and  battery  upon  the  plaintiff  by  the  defendant.  The  opinion 
of  the  court  contains  a  substantial  statement  of  the  material 
facts  of  the  case. 

Messrs.  Wood  &  Loomis,  for  the  appellant. 

Messrs.  Brandt  &  Hoffmann,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  assault  and  battery,  in  the 
Cook  Circuit  Court,  tried  by  a  jury  on  issues  made  up  on  the 
pleas  of  not  guilty  and  son  assault  demesne.  The  verdict  was 
for  the  plaintiff,  and  damages  assessed  at  $600,  and  judgment 
accordingly. 

On  this  appeal  by  defendant  we  are  asked  to  reverse  the 
judgment,  for  the  reason  that  the  verdict  is  contrary  to  the  evi- 
dence, that  improper  instructions  were  given  for  the  plaintiff, 
and  that  the  damages  are  excessive. 

There  is  some  conflict  in  the  testimony  as  to  the  assault  and 
beating ;  but  we  think  the  jury  have  decided,  upon  the  weight 
of  evidence,  that  the  defendant  made  the  assault,  and  struck 
plaintiff  a  violent  blow  over  the  head  with  an  iron   bar,  an 
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instrument  sufficient  to  have  produced  death.  As  it  was,  a 
very  severe  blow  was  inflicted,  and  it  was  not  inflicted  by  the 
defendant  in  defense  of  his  own  person,  habitation,  or  property. 
The  demand  plaintifE  made  upon  the  defendant,  that  he  should 
pay  his  over-due  note,  wliich  defendant  refused  to  do,  but 
offered  one  hundred  dollars  for  the  note,  when  plaintiff  de- 
nounced him  as  a  swindler,  was  the  only  provocation  for  the 
assault  and  beating. 

It  is  not  necessary  to  cite  authorities  to  show  that  the 
charge  of  swindling  was  no  justification  for  the  beating  and 
wounding.  That  the  jury  took  this  into  consideration  in  esti- 
mating the  damages,  seems  probable  from  the  small  verdict  ren- 
dered. 

We  perceive  no  error  in  the  instructions.  There  were  but 
two,  and  state  the  law  correctly,  as  often  expounded  by  this 
court. 

It  is  complained  by  appellant  that  the  ruling  of  the  court  in 
excluding  the  testimony  he  proposed  to  offer,  of  one  Lichte- 
meyer  and  one  Schmidt,  worked  injury  to  him,  and  was  error. 
Appellant  proposed  to  prove  by  these  witnesses  that  they  saw 
appellee  immediately  before  he  went  to  appellant's  shop,  where 
the  difficulty  occurred,  and  that  appellee  said  to  these  witnesses, 
in  substance,  that  he  was  going  down  to  see  appellant,  and  "  if 
he  didn't  pay  him,  he  would  fix  him." 

That  appellee  went  to  appellant's  shop  in  a  state  of  excite- 
ment, is  clearly  inferable  from  all  the  testimony.  He  had 
been  there  twice  before  on  that  day  to  get  the  money  on  the 
note,  and  quite  probably  was  not  in  a  very  pleasant  humor. 
What  he  meant  by  saying :  "  If  he  did  not  get  his  pay  he  would 
flx  him,"  is  left  to  conjecture.  Appellant  knew  nothing  of 
this,  and  of  course  did  not  graduate  his  conduct  by  it.  The 
remark  was  unimportant  in  itself,  and  not  so  closely  connected 
with  the  affair  as  to  make  a  part  of  the  res  gestae,  as  it  was  not 
communicated  to  the  other  party.  We  see  no  error  in  reject- 
ing this  testimony. 


400        '  Page  et  al.  v.  Gkeelet.  [Sept.  T. 


Syllabus. 


As  to  the  damages,  if  appellee  and  his  witnesses  are  to  be 
believed,  and  we  know  of  no  reason  why  they  should  not  be, 
appellee  received  a  most  serious  injury,  which  prevented  him 
from  labor  for  several  weeks,  at  which  labor  he  was  earning 
four  dollars  a  day.  The  loss  of  time,  pain  and  suffering,  medi- 
cal attendance  and  indignity  suffered,  is  not  over  compensated 
by  six  hundred  dollars.  We  find  no  fault  with  the  verdict  on 
that  score.  There  is  nothing,  apparently,  vindictive  in  the 
finding.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Benjamin  V.  Page  et  al. 

V. 

Samuel  S.  Greeley. 


1.  Specific  performance  —  vendor  cannot  enforce  unless  he  is  able  to 
make  the  title  contracted  for.  Where  a  purchaser  has  contracted  for  a  good 
title,  of  record,  upon  bill  filed  by  the  vendor,  it  appearing  that  the  latter 
had  not  such  a  title  as  he  covenanted  to  convey,  the  court  will  not  compel 
the  vendee  to  take  a  title  depending  upon  adverse  possession  under  the 
statute  of  limitations,  although  it  may  be  a  good  title,  as  that  would  be  to 
enforce  a  different  contract  from  that  of  the  parties,  a  good  title  of  record 
and  one  depending  upon  parol  evidence  being  substantially  different. 

2.  Same  —  whether  taking  possession  is  a  waiver  of  objection  to  title.  Where, 
by  the  terms  of  a  contract  for  the  sale  or  exchange  of  lands,  the  vendor  was 
to  give  immediate  possession  upon  the  completion  of  certain  improvements, 
and  to  furnish  abstract  of  title,  there  being  no  time  fixed  for  the  last,  this 
will  have  an  important  bearing  upon  the  question  of  waiver  of  objections 
to  the  title  by  the  vendee  in  taking  possession,  as  possession  in  such  case 
is  consistent  with  the  contract. 

3.  The  mere  act  of  taking  possession  of  real  estate  and  exercising  acts  of 
ownership  over  it  will  not  preclude  the  purchaser  from  his  right  to  inves- 
tigate the  title,  unless  the  court  is  satisfied  that  he  intended  to  waive,  and 
has  actually  waived,  such  right.  The  waiver  is  a  question  of  intention,  and 
one  of  fact  from  all  the  circumstances,  and  not  an  arbitrary  presumption  of 
law  from  the  mere  fact  of  taking  possession. 
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4.  Evidence  —  in  cJiancerp  must  Jiave  its  foundation  in  the  pleadings.  It 
s  a  well  settled  rule,  that  every  material  allegation  must  be  put  in  issue 
by  the  pleadings,  and  no  interrogatories  can  be  filed  which  do  not  arise 
from,  or  relate  to,  some  fact  charged  in  the  complainant's  bill. 

5.  When  a  waiver  of  objection  to  the  title  is  relied  on  as  a  ground  for 
specific  performance  of  the  contract  of  sale,  the  vendor's  bill  should  be  so 
framed  as  to  put  that  question  in  issue,  or  evidence  to  prove  the  waiver 
cannot  be  received. 

6.  Chancery  —  complainant  confined  to  grounds  of  relief  stated  in  his 
hill.  On  bill  by  a  vendor  for  specific  performance  which  proceeds  on  the 
ground  that  the  vendor  had  the  very  kind  of  title  he  agreed  to  make,  and 
that  he  furnished  an  abstract  showing  it,  which  was  satisfactory,  and 
alleges  that  the  vendee  went  into  possession,  the  vendor,  on  failing  to 
establish  such  a  title  as  he  agreed  to  give,  will  not  be  allowed  to  set  up 
and  insist  upon  a  waiver  of  objection  to  the  title  by  the  purchaser  by 
his  taking  possession. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

This  was  a  bill  in  equity,  brought  by  Page  and  Sprague,  appel- 
lants, as  vendors,  against  Greeley,  as  vendee,  to  enforce  specific 
performance  of  a  contract  made  between  the  parties  March  30, 
1871,  for  the  exchange  of  houses  and  lots  situate  in  the-  city  of 
Chicago,  upon  certain  terms  and  conditions  therein  specified. 
The  agreement  was  executed  only  by  Page  of  the  one  part  and 
Greeley  of  the  other  part.  It  contained  a  provision  for  the 
completion  by  Page  of  a  house  in  the  process  of  erection  on  his 
lot,  and  that  Greeley  might  take  possession  as  soon  as  it  was 
completed  ;  also  the  following : 

"  7th.  The  said  parties  shall  respectively  furnish,  each  to  the 
other,  abstracts  of  title  made  by  competent  abstract  makers,  to 
the  premises  herein  agreed  to  be  sold,  and  upon  approval  of 
title  by  their  respective  attorneys,  shall  cause  to  be  made,  each 
to  the  other,  deeds  of  said  premises,  with  usual  covenants  of 
warranty,  which  deeds  shall  be  duly  executed  and  acknowledged 
by  those  persons  whose  conveyances  shall  be  deemed  necessary 
to  pass  the  title,  and  which  deeds  shall  be  duly  stamped  by  the 
51 — 75th  III. 
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respective  grantors,  and  shall  contain  such  conditions  as  may  be 
proper  and  necessary  to  give  effect  to  these  articles  of  agree- 
ment. The  consideration  expressed  in  the  deed  from  said  Page 
to  said  Greeley,  and  which  shall  be  made  to  convey  the  premises 
by  said  Page  herein  agreed  to  be  sold,  shall  be  $16,000,  and 
the  consideration  expressed  in  the  deed  from  said  Greeley  to 
said  Page,  or  which  shall  be  made  to  convey  the  premises  by 
said  Greeley  herein  agreed  to  be  sold,  shall  be  $6,275." 

The  bill  sets  out  this  provision  according  to  its  legal  effect, 
alleges  that  complainants  in  May,  or  June,  1871,  furnished  de- 
fendant with  abstracts  of  title  to  their  lot,  made  from  the  records 
of  Cook  county  by  competent  abstract  makers ;  that  such 
abstracts  showed  a  good  and  indefeasible  title,  legal  and 
equitable,  in  complainants ;  that  John  Borden,  Esq. ,  an  attor- 
ney at  law,  was  employed  by  defendant  to  examine  the  abstracts 
so  furnished,  and  he  declared  the  title,  as  shown  by  them,  good. 
The  bill  alleges  that  defendant  entered  into  possession  after  the 
abstracts  were  so  furnished  him,  and  exercised  acts  of  owner- 
ship, but  contains  no  allegation  as  to  any  defect  of  title  or  ob- 
jection to  the  abstracts,  or  that  defendant  intended  to,  or  did, 
waive,  iexpressly,  or  by  implication,  any  objections  to  the  title ; 
nor  is  any  title  in  complainants  stated  or  relied  upon,  except  a 
good  indefeasible  title  of  record. 

The  defendant,  by  his  answer,  denied  the  allegation  of  title 
in  complainants,  or  that  it  was  declared  to  be  good  by  said 
attorney. 

On  the  hearing,  the  abstracts  furnished  were  produced  in 
evidence,  by  consent,  as  showing  the  state  of  the  title,  without 
accounting  for,  or  the  production  of,  the  records.  From  them  it 
appears  that  complainants  claim  to  derive  title  from  Walter  S. 
Newberry.  The  latter,  in  his  lifetime,  entered  into  a  contract 
of  sale,  and  received  part  of  the  purchase  money,  but  died  be- 
fore a  deed  was  made,  leaving  a  will  appointing  Skinner  and 
Blatchford  his  executors  and  trustees,  authorizing  them  to  sell 
and  convey,  lease,  or  otherwise  dispose  of,  his  real   estate. 
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Under  this  power,  the  trustees  executed  a  deed  January  4, 
1871,  to  Page.  It  also  appeared  from  the  abstracts  that  New- 
berry had  title  of  record  to  only  an  undivided  half — the  other 
appearing  to  have  been  in  one  Robert  Campbell. 

It  also  appeared  that  defendant's  attorney,  who  examined  the 
abstracts,  instead  of  declaring  the  title  good,  gave  it  as  his 
opinion  that  it  was  not  good  of  record ;  that  the  abstracts  showed 
title  in  Newberry  only  to  an  undivided  half,  and  there  was 
great  doubt  whether  the  power  given  the  trustees  by  his  will  to 
sell,  convey,  and  lease,  applied  to  a  case  where  the  testator  had 
previously  entered  into  a  contract  of  sale. 

The  complainants  introduced  testimony  showing  that  Robert 
Campbell  died  in  Cooperstown,  N.  Y.,  Aug.  30,  1847,  leaving 
a  widow  and  two  children ;  adverse  possession  in  Newberry 
under  the  statute  of  limitations. 

The  court  below  dismissed  the  bill,  and  complainants  ap- 
pealed to  this  court,  here  insisting  that  although  complainants 
did  not  have  a  good  title  of  record,  yet  a  title  by  adverse  posses- 
sion under  the  statute  of  limitations  was  shown,  with  sufficient 
certainty  to  entitle  them  to  have  specific  performance  of  the 
contract.  That  appellee,  having  gone  into  possession,  thereby 
waived  all  objections  to  the  title. 

Messrs.  Williams  &  Thompson,  for  the  appellants. 

Messrs.  King,  Scott  &  Payson,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

The  appellants,  as  vendors,  set  forth  the  legal  effect  of  the 
agreement,  which  they  were  asking  the  court  to  specifically 
enforce,  to  be,  that  they  were  to  furnish  the  appellee,  the 
vendee,  abstracts  of  title  to  the  premises,  made  from  the  records 
of  the  county  by  competent  abstract  makers,  and  if  the  title 
thus  shown  was  approved  by  the  vendee's  attorney,  they  were 
to  convey.  They  allege  the  furnishing  of  such  abstracts,  from 
which  it  appeared  that  their  title  was  good  and  indefeasible,  at 
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law,  and  in  equity,  and  that  vendee's  attorney  approved  it. 
There  is  no  allusion  to  any  other  title  than  such  a  title  of  record, 
nor  is  there  any  allegation  that  the  vendee  intended  to,  or  did, 
waive  all  objection  thereto  ;  for  they  in  no  respect  assume  that 
there  was  any  defect  of  their  record  title.  When  it  turns  out 
that  their  title  of  record  was  defective  to  the  extent  of  an  undi- 
vided half  of  the  premises,  which  must  have  been  known  before 
the  bill  was  filed,  and  that  vendee's  attorney  did  not,  in  fact, 
approve,  but,  on  the  contrary,  condemned  their  title  as  shown 
by  the  abstract,  they  claim  that,  irrespective  of  their  covenant 
to  exhibit  and  convey  a  good  title  of  record,  irrespective  of  the 
allegations  of  the  bill  that  they,  in  fact,  and  in  law,  had  such  a 
title,  they  were  entitled  to  specific  performance  under  that  bill, 
by  showing  a  title  depending  upon  adverse  possession,  under  the 
statutes  of  limitations,  or  in  other  words,  upon  a  title  based  upon 
extraneous  facts,  resting  in  parol.  Where  a  purchaser  has  con- 
tracted for  a  good  title  of  record,  and,  upon  a  bill  filed  by  the 
vendor,  it  appearing  that  the  latter  had  not  such  a  title  as  he 
covenanted  to  convey,  for  the  court  to  permit  the  vendor  to 
establish  a  title  depending  upon  adverse  possession,  under  the 
statutes  of  limitations,  and  compel  the  vendee  to  take  that  as  a 
substitute  for  what  was  contracted  for,  is,  in  effect,  for  the 
court  to  make  a  new  contract  for  the  parties,  and  then  execute 
it.  In  the  very  nature  of  things,  a  good  title  of  record  to  real 
estate  must,  under  our  laws,  be  more  reliable,  and  consequently 
more  valuable  and  desirable  than  one  depending  upon  a  variety 
of  extrinsic  circumstances,  to  be  established  by  parol  evidence. 

This  court,  in  Brown  v.  Ccmnon,  5  Gilm.  182,  said,  what  must 
be  obvious  to  every  one  experienced  in  such  matters,  that,  "  Of 
all  known  titles  to  land  beyond  a  mere  naked  possession,  which  are 
priTTia  facie  good,  there  is  perhaps  none,  recognized  by  law,  more 
doubtful  and  uncertain  than  those  depending  for  their  validity 
upon  an  adverse  possession  under  a  statute  of  limitations." 

It  is  enough  for  the  purposes  of  this  case,  that  a  good  title  of 
record,  and  one  depending  upon  parol  evidence,  are  substantially 
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different.  The  motives  and  fancies  of  mankind  are  so  various, 
that  the  law,  which  recognizes  the  right  of  parties  to  make  just 
such  contracts  as  they  choose,  not  prohibited,  or  against  pubKc 
policy,  will  not  call  upon  a  man  who  has  contracted  to  purchase 
one  thing,  to  explain  why  he  refuses  to  accept  another.  The 
title  sought  to  have  substituted  by  the  court,  for  that  which  the 
vendors  covenanted  to  give,  is  not  only  different,  but  obviously 
less  marketable  and  valuable.  The  contract,  as  made  by  the 
parties,  was  definite,  equal  and  fair  in  its  terms.  The  moment 
the  proposition  is  admitted,  that  the  court  may  substitute  any 
other  mode  of  performance,  and  a  title  of  a  different  character, 
transactions  of  this  character,  no  matter  how  definite  and  fair 
in  their  terms  as  made,  lose  both  the  quality  of  definiteness  and 
fairness.  The  purchaser  could  have  no  idea,  when  he  contracted 
for  a  particular  kind  of  title,  that  a  court  of  equity  would  have 
the  authority  to  compel  him  to  take  another  and  inferior  kind 
of  title.  Lord  Hardwicke,  speaking  of  contracts  ^hich  the 
court  would  enforce,  said  :  "  Nothing  is  more  established  in 
this  court,  than  that  every  agreement  of  this  kind  ought  to  be 
certain,  fair  and  just  in  all  its  parts.  If  any  of  those  ingredients 
are  wanting  in  the  case,  this  court  will  not  decree  specific  per- 
formance." Buxto7i  V.  Lister,  3  Atk.  386.  "  I  lay  it  down  as 
a  general  proposition,"  said  Lord  Kosslyn,  "  to  which  I  know 
no  limitation,  that  all  agreements,  in  order  to  be  executed  in 
this  court,  must  be  certain  and  defined  ;  secondly,  they  must  be 
equal  and  fair ;  for  this  court,  unless  they  are  fair,  will  not  ex- 
ecute them ;  thirdly,  they  must  be  proved  in  such  manner  as  the 
law  requires."  Lord  Walpole  v.  Lord  Orford,  3  Ves.  Jr.  420. 
It  needs  no  argument  to  prove  that  the  substitution  by  the 
court  of  one  thing  for  another,  is  subversive  of  the  doctrine  of 
the  court  as  to  definiteness  and  certainty  in  contracts  of  which 
specific  execution  is  sought.  There  is  nothing  shown  in  this 
case  why  the  purchaser  should  not  have  just  what  he  contracted 
for,  viz.:  a  good  title  of  record  to  the  premises.  If,  therefore, 
the  court  could  disregard  the  terms  of  the  covenant,  and  compel 
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him  to  take  a  less  valuable  title,  it  would  not  be  fair  and  just 
towards  such  purchaser.  So  that  it  would  be  against  the  funda- 
mental rules  governing  courts  of  equity,  to  decree  the  specific 
execution  of  the  contract  in  this  case  in  the  way  proposed.  It 
would  be  to  enforce  specific  performance  by  the  purchaser,  with 
relief  therefrom  on  the  part  of  the  vendors.  Such  an  enforce- 
ment of  the  contract  is  not  of  the  one  made,  but  of  another, 
with  terms  framed  in  the  discretion  of  the  court,  and  therefore 
not  certain  and  definite ;  with  the  substitution  of  something  the 
purchaser  did  not  agree  to  take,  and  therefore  not  equal  and 
fair.  But  appellant's  counsel  say  the  purchaser  cannot  insist 
upon  the  objections  to  vendors'  title  of  record.  He  has  waived 
them  by  entering  into  possession,  and  exercising  rights  of  own- 
ership. But  appellee's  counsel  reply  to  that,  "  Why  did  you 
come  into  court  with  the  assertion  that  you  had  a  good  and  in- 
defeasible title  of  record ;  and,  if  you  intended  to  rely  upon  a 
waiver  of  objections  to  title,  why  did  you  not  apprise  us  of  that 
purpose,  by  some  allegation  in  your  bill  to  that  effect  ? " 

The  bill,  it  is  true,  states  that  the  purchaser  went  into  posses- 
sion and  exercised  acts  of  ownership.  But  it  does  not  say  that 
he  thereby  intended  to,  and  did,  waive  all  objections  to  the  title, 
but,  on  the  contrary,  asserts  a  good  indefeasible  title  of  record, 
without  any  allusion  to  defects  or  intention  on  the  part  of  the 
purchaser  to  waive  them.  It  is  a  well  settled  rule,  that  every 
material  allegation  must  be  put  in  issue  by  the  pleadings ;  and 
no  interrogatories  can  be  filed,  which  do  not  arise  from,  or  relate 
to,  some  fact  charged  in  complainant's  bill.  Helm  v.  Cantrell 
et  al.,  59  111.  524 ;  James  v.  McKernon,  6  Johns.  543 ;  Wood- 
cook  V.  Bennett,  1  Cow.  Y34. 

If  the  waiver  depended  upon  intention,  such  intention  should 
have  been  alleged ;  and  if  intention  be  of  the  essence  of  it,  and 
not  being  alleged,  the  statement  of  the  fact  of  taking  possession 
and  exercising  acts  of  ownership  is  mere  surplusage  in  the  bill ; 
because  the  latter  goes  exclusively  upon  the  assumption  that  the 
vendors  had,  in  fact,  just  such  title  as  they  covenanted  to  convey 
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Is  the  waiver  a  question  of  intention  from  all  the  circumstances, 
or  is  it  an  arbitrary  presumption  from  the  mere  fact  of  taking 
possession  ?  It  is  laid  down  in  2  Dan.  Ch.  Pr.  1195,  that  the 
acts  of  taking  possession  and  exercising  rights  of  ownership  will 
not  preclude  the  purchaser  from  his  right  to  investigate  the  title, 
unless  the  court  is  satisfied,  from  them,  that  he  intended  to  waive, 
and  has  actually  waived,  such  right ;  and  when  such  an  inference 
could  not  be  drawn  from  those  facts,  the  court  will  refuse  to 
depart  from  its  ordinary  rules. 

Again,  Sugden  says :  "  The  question  in  each  case  is  one  of 
fact:  did  the  purchaser  mean  to  waive,  and  has  he  actually 
waived,  his  right  of  examining  the  title  ? "  1  Sugd.  on  V.  &  P. 
(8th  Am.  ed.)  517;  Burroughs  v.  Oakley,  3  Swanst.  159; 
Dowson  V.  Solomon,  1  Drew  &  Sm.  1. 

Where  a  waiver  is  relied  upon,  the  seller's  bill  should  be  so 
framed  as  to  put  that  question  in  issue,  or  evidence  to  prove  the 
waiver  cannot  be  received.  1  Sugd.  517 ;  Glive  v.  Beaumont, 
1  De  G.  &  Sm.  397 ;  Gaston  v.  Fra7i'ktim,  2  ib.  561. 

By  the  contract  in  this  case,  no  time  was  fixed  for  furnishing 
abstract  or  making  conveyance  by  vendors,  and  the  vendee  was 
authorized  to  take  possession  whenever  the  house,  which  vendors 
were  building,  was  completed.  This  is  an  important  circumstance 
upon  the  question  of  waiver.  Sugden  says :  "  But  if  possession 
IS  authorized  by  the  contract  to  be  taken  before  a  title  is  made,  the 
fact  of  possession  cannot  by  itself  be  used  against  the  purchaser, 
for  that  would  be  contrary  to  the  very  terms  of  the  contract." 
1  Sugd.  on  V.  &P.  518,' §20. 

It  is  perfectly  clear  to  our  minds  that,  under  the  biU  in  this 
case,  appellants  could  not  avail  themselves  of  a  waiver.  The 
purchaser  was  entitled  to  such  a  title  as  the  vendors  covenanted 
to  convey,  and  the  latter  were  bound  to  show,upon  the  hearing, 
that  they,  at  that  time,  at  least,  had  a  good  title  of  record.  Failing 
in  that  respect,  the  court,  as  their  bill  was  framed,  properly 
dismissed  it ;   and  we  must  afiirm  the  decree. 

Decree  ajfirined. 
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William  M.  Bunting 

V. 

Samuel  H.  Daebyshiee. 


1.  Contract — promise  to  pay  debt  of  another  to  prevent  a  levy  upon 
property  claimed  by  promisor.  Wliere  judgment  was  recovered  against  A 
&  B,  the  latter  being  surety,  only,  for  the  former,  and  execution  issued 
thereon,  and  the  son  of  A,  who  claimed  to  have  purchased  A's  property, 
and  who  was  then  in  possession  of  the  same,  agreed  with  B,  the  surety, 
that,  if  he  would  settle  the  judgment  on  as  reasonable  terms  as  he  could, 
and  pay  the  same,  he,  the  son,  would  pay  him  the  amount  so  paid,  and  the 
surety  did  settle  and  pay  the  judgment,  it  was  held,  that  the  son  of  A  was 
liable,  on  his  contract  with  the  surety,  to  pay  him  the  amount  paid  to  set- 
tle the  judgment,  with  six  per  cent  interest. 

2.  Statute  op  frauds  —  promise  to  pay  the  debt  of  another.  Where  a 
surety  in  a  judgment  upon  which  execution  is  issued  has  the  right  to  have 
the  debt  collected  out  of  property  of  the  principal,  and  a  son  of  the  princi- 
pal induces  him  to  forego  such  remedy  and  pay  the  judgment,  upon  his 
promise  to  repay  him,  the  contract  to  pay  will  not  be  within  the  statute  of 
frauds,  as  a  promise  to  pay  the  debt  of  another,  but  will  be  regarded  as  an 
independent  and  original  contract. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
Geo.  W.  Pleasaijts,  Judge,  presiding. 

Mr.  I.  N.  Bassett,  for  the  appellant. 

Messrs.  Taliaperko  &  Bkock,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  commenced  by  appellee  against  appellant, 
before  a  justice  of  the  peace,  to  recover  the  sum  of  $138.38, 
which  had  been  paid  by  appellee,  and  which,  it  was  claimed, 
appellant  was  liable  to  repay  to  appellee  under  an  agreement 
to  that  effect.  Appellee  recovered  before  the  justice;  the 
defendant  appealed  to  the  circuit  court,  and  judgment  there 
was  for  appellee,  from  which  defendant  appealed  to  this  court. 
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The  error  assigned  is,  that  the  verdict  was  clearly  against  the 
evidence,  and  that  the  court  erred  in  not  granting  a  new  trial. 

It  appeared  that  Ebenezer  Bunting,  the  father  of  appellant, 
was  indebted  to  Ives  &  Dennison,  prior  to  1860,  and  gave  his 
note  to  them,  with  appellee  as  security,  which  was  sued  before 
a  justice  of  the  peace,  and  judgment  rendered  against  Ebenezer 
Bunting  and  appellee  in  1860.  Ebenezer  Bunting  became 
insolvent,  and  there  was  execution  issued,  in  1861,  against  him 
and  appellee,  but  nothing  made  on  it.  Appellant  was  a  single 
man ;  he  bought  the  farm  that  his  father  was  living  on, 
and  carried  it  on  for  ten  or  twelve  years,  his  father  living  with 
him. 

Execution  was  again  issued  on  the  judgment  against  Ebene- 
zer Bunting  and  appellee,  in  March,  1872,  and  on  the  28th  day 
of  March  the  officer  called  on  appellee  for  payment.  Ebenezer 
Bunting  was  then  in  the  State  of  ITebraska,  and  had  been  liv- 
ing there  for  some  time.  Appellee  claims  that  appellant  had 
promised  to  pay  the  debt  to  Ives  &  Dennison  in  1861,  and  that 
upon  this  application  by  the  officer,  appellee  went  and  saw 
appellant,  and  the  latter  promised  appellee  that  if  he  would  go 
and  settle  the  debt  with  Ives  &  Dennison  on  the  best  terms  he 
could,  appellant  would  pay  appellee  the  amount  he  should  pay 
to  Ives  &  Dennison,  and  that  appellee  then  went  to  the  latter, 
and,  on  March  29th,  1872,  paid  them  the  sum  sued  for,  in  dis- 
charge of  the  judgment. 

The  court  below  gave  the  following  instruction  for  the 
plaintiff : 

"  The  jury  are  instructed  that  if  they  find,  from  the  evidence, 
that  the  said  defendant  agreed  with  the  said  plaintiff,  that  the 
said  plaintiff  should  see  said  Ives  &  Dennison,  and  settle  or  pay 
off  the  judgment  upon  as  reasonable  terms  as  possible,  and  that 
he  would  pay  the  said  plaintiff  the  amount  he  paid  said  Ives  & 
Dennison  on  said  judgment ;  and  if  the  jury  further  find,  from 
the  evidence,  that  plaintiff  was  the  security  only,  for  the  said 
Ebenezer   Bunting,   and  had  no  other  interest  in  the  note, 
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or  judgment  recovered  thereon ;  and  that  the  said  Ebenezer 
Bunting  was  the  principal  debtor  in  said  judgment  and  note ; 
and,  if  they  further  find,  from  the  evidence,  that,  at  the  time 
of  the  promise  or  agreement  to  pay  said  plaintiff,  an  execu- 
tion was  in  the  hands  of  the  officer  to  collect  said  judgment, 
that  the  said  defendant  knew  the  same,  and,  at  the  time,  had 
property  in  his  possession  belonging  to  Ebenezer  Bunting,  sub- 
ject to  said  execution,  and  that  the  promise  was  made  to  pre- 
vent the  levy  of  said  execution  upon  said  property,  and,  in  con- 
sideration thereof,  the  plaintiff  did  prevent  the  levy  of  said  exe- 
cution by  agreeing  to  pay,  and  paying  the  judgment,  they  will 
find  for  the  plaintiff  the  amount  he  so  paid,  and  interest  thereon 
at  the  rate  of  six  per  cent  per  annum,  from  the  time  said  money 
was  paid." 

IS^o  exception  is  taken  to  this  instruction,  and  it  seems  to  be 
impliedly  conceded  to  be  correct ;  and  we  see  no  reason  to 
question  its  substantial  accuracy.  There  was  evidence  tending 
to  prove  the  hypothetical  facts  stated  in  the  instruction.  And 
we  think  there  is  no  very  serious  question  as  to  the  sufliciency 
of  the  evidence  in  that  respect,  except  as  to  the  facts  of  appel- 
lant having  property  in  his  possession  belonging  to  Ebenezer 
Bunting,  and  the  promise  being  made  to  prevent  the  levy  of 
the  execution  thereon.  The  evidence  in  this  regard  was  quite 
conflicting.  But  we  do  not  see  that  the  jury  have  so  palpably 
erred  in  their  finding  as  to  the  weight  of  evidence  as  to  demand 
that  their  verdict  should  be  set  aside. 

It  is  objected  that  the  promise  was  but  a  verbal  one  to  pay 
the  debt  of  another,  and,  therefore,  void  by  the  statute  of 
frauds. 

But  we  are  of  opinion  that  the  state  of  facts  set  out  in  the 
instruction  makes  a  case  of  an  independent  and  original  con- 
tract, and  not  a  mere  collateral  promise  to  pay  the  debt 
of  another. 

Appellee  had  the  right  to  cause  to  be  enforced  the  collection 
of  that  judgment  against  himself  and  Ebenezer  Bunting  out  of 
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the  property  of  the  latter ;  and  if  appellant,  by  his  contract  to 
pay  the  debt,  hindered  and  prevented  appellee  from  having  it 
made  out  of  such  property,  then  he  is  liable  to  appellee  in  dam- 
ages for  a  breach  of  that  contract,  to  the  amount  he  paid  to  dis- 
charge the  judgment.  And,  although  the  rpsult  may  be  to 
cause  the  payment  of  the  debt  of  another  person,  the  contract 
was  something  diilerent  from  a  mere  promise  to  pay  such  debt. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


John  GRiFFrN" 

V. 

Abraham  J.  Knisely. 


1.  Lease  —  rule  for  determining  whether  instrument  is  a  lease  or  agree- 
ment for.  In  determining  whether  an  instrument  is  a  lease  or  only  an 
agreement  for  a  lease,  the  question  is  one  of  construction,  to  be  determined 
from  what  appears  to  be  the  paramount  intention  of  the  parties,  as  collected 
from  the  whole  tenor  and  effect  of  the  instrument.  And  the  same  rule 
applies  where  the  agreement  is  not  reduced  to  writing,  the  words  used 
indicating  the  intention. 

2.  Same  —  wliether  an  agreement  is  a  present  leasing  or  a  contract  to  lease. 
Where  a  party  was  in  possession  of  premises  under  an  unexpired  lease,  and 
it  was  agreed,  verbally,  between  him  and  his  lessor  that  he  should  have  the 
premises  for  another  year,  commencing  at  the  expiration  of  the  existing 
term,  upon  the  same  terms,  a  written  lease  to  be  executed,  and  the  old  lease 
was  not  cancelled,  and  a  few  days  before  the  new  term  was  to  commence 
the  landlord  withdrew  his  proposition  and  rescinded  the  verbal  agreement, 
so  that  there  was  no  time  before  such  rescission  that  the  lessee  could  have 
entered  under  the  verbal  agreement :  Held,  that  this  was  not  a  present 
leasing,  but  only  an  agreement  for  a  lease. 

3.  Contract  —  whether  rightfully  rescinded.  Where  the  owner  of  prop- 
erty in  pursuance  of  a  verbal  agreement  to  lease  the  same,  no  time  being 
fixed  for  the  execution  of  the  lease,  within  a  reasonable  time  before  the  term 
was  to  commence  executed  in  duplicate  a  lease,  one  copy  of  which  he 
signed,  and   sent  the  other  to  the  party  desiring  to  lease,  to  be  signed  by 
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liim,  with  directions  to  deliver  the  one  signed  by  the  lessor  when  this  was 
done,  and  the  other  party,  making  no  objection  to  the  lease  or  its  terms, 
declined  to  sign,  and  did  not  sign  it  until  a  few  days  before  the  term  was  to 
commence,  and  until  he  was  notified  that  the  offer  to  lease  was  withdrawn, 
he  furnishing  no  excuse  for  the  delay :  Held,  that  the  owner  was  justified 
in  rescinding  his  agreement  to  lease,  and  the  other  party  could  not  there- 
after insist  upon  the  verbal  agreement, 

4.  Where  no  time  is  fixed  for  the  performance  of  a  verbal  contract  to  exe- 
cute a  written  lease,  and  one  party  refuses  to  comply  by  executing  a  lease 
sent  him,  in  a  reasonable  time  thereafter,  the  other  will  have  the  legal  right 
to  rescind  the  agreement. 

5.  Landlord  and  tenant  —  where  party  holds  over  after  time  expires  with 
notice  that  new  terms  will  be  required,  his  assent  will  be  presumed.  Where  a 
party  who  had  leased  a  part  of  a  dock-yard  was  notified  by  the  owner,be- 
fore  the  expiration  of  his  term,  that  he  could  have  the  same  no  longer, 
unless  he  took  the  entire  premises  and  paid  a  certain  price  per  foot  front- 
age as  rent,  and  the  tenant  held  over,  and  occasionally  did  use  the  entire 
premises,  but  objected  to  the  new  terms  sought  to  be  imposed  :  Held,  that 
by  remaining  for  another  year  after  such  notice,  notwithstanding  his  objec- 
tion, he  became  liable  to  pay  for  the  whole  premises  according  to  the  new 
terms  imposed,  and  that  it  would  be  presumed  he  finally  acceded  to  them. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  tlie  Hon. 
Henky  Booth,  Judge,  presiding. 

This  was  assumpsit,  by  appellee  against  appellant,  for  the  use 
and  occupation  of  a  dock  belonging  to  appellee,  situated  upon 
Magazine  slip  and  Halsted  street,  in  the  city  of  Chicago,  from 
May  1, 1871,  to  May  1,  1872.  The  dock  was  261^^  feet  front 
on  Halsted  street.  The  same  premises  were  rented  the  previ- 
ous year— from  May  1,  1870,  to  May  1,  1871,— to  A.  E. 
Chamberlain  &  Co.  and  appellant,  and  by  them  divided  into 
separate  parts  and  occupied  to  suit  their  convenience.  Appel- 
lant occupied  the  south  part  of  the  premises  and  Chamberlain 
&  Co.  the  north  part — and  each  party  received  a  separate  lease 
from  appellee  for  the  part  he  occupied,  and  paid  in  quarterly 
payments  therefor,  at  the  rate  of  $1,307.92  per  annum.  In 
the  latter  part  of  March,  1871,  appellant  applied  to  appellee  to 
rent  the  premises  then  occupied  by  him  for  another  year,  from 
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the  1st  of  May,  18Y1,  to  May  1,  1872.  Appellee  agreed  to  let 
him  have  them  at  the  same  rent  he  was  then  paying.  On  the 
16th  of  April  following,  appellee  made  out  a  written  lease  for 
the  premises  to  appellant,  in  duplicate,  one  of  which,  unsigned 
by  himself,  he  sent  by  his  agent  to  appellant  for  his  signature, 
the  other  he  signed  himself  and  also  placed  in  the  hands  of  his 
agent,  with  instructions  when  appellant  signed  and  returned 
him  the  other,  to  deliver  it  to  appellant.  The  agent  handed 
the  unsigned  duplicate  to  appellant  and  requested  him  to  sign 
it,  but  he  declined,  for  the  reason  that  he  wanted  to  see  appellee 
tirst  to  make  some  arrangement  about  a  shed,  etc.  The  agent 
left  the  unsigned  duplicate  with  him  and  returned  the  other  to 
appellee.  On  the  27th  of  April,  1871,  appellant  not  yet  hav- 
ing signed  and  returned  the  duplicate  left  with  him,  appellee 
tore  his  name  from  the  one  he  had  signed,  and  which  had  not 
been  delivered  to  appellant,  and  addressed  a  letter  to  appellant 
informing  him  that  he  then  withdrew  any  and  all  offers  he  had 
made  for  renting  the  dock  to  him.  This  letter  was  handed 
appellant  by  appellee's  agent  on  the  same  day,  and  shortly 
after  it  was  written. 

Appellant,  upon  receiving  the  letter,  immediately  signed  the 
duplicate  in  his  possession,  carried  it  to  appellee,  tendered  it  to 
him,  and  demanded  a  lease  for  the  property.  Appellee  declined 
to  execute  it,  informing  him  that  he  must  then  rent  tlie  entire 
dock  and  premises,  or  none.  This,  appellant  refused  to  do.  Ap- 
pellee thereupon  notified  him  that  if  he  continued  to  occupy 
the  premises  after  the  1st  of  May,  1871,  he  should  charge  him 
with  the  rent  of  the  entire  premises,  at  the  rate  of  $12  per  foot 
front,  estimating  the  frontage  on  Halsted  street. 

Appellant  continued  to  occupy  the  premises,  without  any 
further  agreement  with  appellee,  from  May  1,  1871,  to  May  1, 
1872.  Payments  were  made  by  appellant  during  the  year, 
which  appellee  received  —  not  as  in  discharge  of  the  rent,  but  on 
account  —  amounting  to  $981.40.  He  also  paid  into  court, 
while  the  suit  was  pending,  $326.98. 
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The  verdict  of  the  jury  was  for  $1,200,  which  it  is  con- 
ceded was  the  amount  due,  if  appellant  was  liable  for  the  rent 
of  the  entire  property,  at  the  same  rate  it  was  rented  to  Cham- 
berlain &  Co.  and  appellant,  for  the  year,  from  May  1,  1870, 
to  May  1,  1871.  If,  however,  appellant  was  liable  to  pay  at  the 
rate  of  $12  per  foot  front  on  Halsted  street  for  the  entire  prop- 
erty, the  verdict  is  too  small  by  $629,62. 

Appellant  claims  that  he  is  only  liable  for  the  rent  of  the 
part  which  appellee  agreed  to  rent  him,  and  consequently  that 
the  verdict  should  have  been  only  for  $326.98,  the  amount 
which  he  paid  into  court. 

The  other  facts,  material  to  an  understanding  of  the  case, 
will  appear  in  the  opinion  of  the  court. 

Messrs.  Dickey  &  Caulfield,  and  Mr.  Kobert  H.  Patten 
for  the  appellant. 

Mr.  S.  K.  Dow,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  first  question  presented  on  this  record  is,  whether  the 
agreement  between  the  parties  made  in  the  latter  part  of  March, 
1871,  for  the  renting  of  the  premises  from  May  1, 1871,  to  May 
1, 1872,  was  a  present  letting.  Appellant  insists  that  it  was,  and 
cites  numerous  authorities,  which  he  claims  sustain  his  position. 
We  think  the  authorities  are  inapplicable  to  the  case  as  made 
by  the  evidence-.  In  determining  whether  an  instrument  is  a 
lease,  or  only  an  agreement  for  a  lease,  the  question  is  said  to 
be  one  of  construction,  to  be  determined  according  to  what  ap- 
pears to  be  the  paramount  intention  of  the  parties,  as  such 
intention  may  be  collected  from  the  whole  tenor  and  effect  of 
the  instrument.  Taylor  on  Landlord  and  Tenant,  §  38.  The 
rule  must  equally  obtain  where  the  agreement  has  not  been  re- 
duced to  writing,  as  where  it  has  been,  that  is,  the  intention  of 
the  parties,  as  ascertained  from  the  words  of  the  agreement, 
must.  In  such  cases,  as  well  as  where  there  is  written  evidence  of 


1874.]  Geiffin  v.  Knisely.  415 

Opinion  of  the  Court. 

the  contract,  control.  When  this  agreement  was  made,  appellant 
was  in  possession  of  the  premises  under  a  prior  lease,  the  term 
of  which  did  not  expire  for  more  than  a  month.  That  lease  was 
not  canceled,  nor  does  it  appear  that  it  was  desired  it  should  be 
canceled.  Appellant's  possession  during  the  continuance  of  that 
term,  could,  therefore,  be  only  under  and  by  virtue  of  that  lease. 
The  term  about  which  the  parties  agreed,  was  not  to  commence 
until  the  term  then  running  had  expired,  which  was  on  the  1st 
of  May,  1871 ;  and  it  was  expressly  understood  between  them, 
that  a  formal  lease  for  the  premises  was  to  be  executed.  Before 
the  expiration  of  the  existing  term,  and  the  commencement  of 
the  new  term,  namely,  on  the  27th  of  April,  1871,  appellee 
withdrew  his  proposition  to  let  appellant  have  the  premises  from 
May  1,  1871,  to  May  1,  1872,  so  there  was  no  period  of  time 
between  the  making  of  the  agreement  and  the  withdrawal  of 
the  proposition  by  appellee,  within  which  appellant  could  possi- 
bly have  made  an  entry  under  the  agreement.  This  brings  us 
to  the  question,  whether,  under  the  evidence,  appellee's  with- 
drawal of  liis  proposition  to  let  appellant  have  the  premises,  and 
his  notice  to  him  that  if  he  continued  to  hold  over  after  the  1st 
of  May,  1871,  he  would  be  held  to  other  and  different  condi- 
tions, was  a  sufficient  rescinding  of  the  agreement  of  the  last  of 
March,  or  did  that  agreement  still  continue  in  force,  notwith- 
standing this  attempt  to  rescind  it  ?  If  we  shall  hold  the  former, 
then,  obviously,  the  question  discussed,  whether  the  duplicate 
of  the  lease  signed  by  appellee,  but  retained  in  his  possession, 
and  never  delivered  to  appellant,  was  sufficient  to  relieve  the 
case  from  the  effect  of  the  first  section  of  our  statute  of  "  Frauds 
and  Perjuries,"  is  unimportant ;  but,  if  otherwise,  and  in  that 
event  only,  it  will  become  necessary  also  to  pass  on  that  question. 
The  agreement  being  for  a  lease,  would  have  been  discharged 
by  the  execution  of  a  lease  in  conformity  with  the  terms  of  the 
agreement.  This  was  to  have  been  done,  by  necessary  impli- 
cation, nothing  being  said  in  the  agreement  as  to  time,  within  a 
reasonable  time  before  the  commencement  of  the  term.     Both 
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appellant  and  appellee  were  entitled  to  exact  this.  Appellee 
was  entitled  to  have  the  agreement  consummated,  so  as  to  tnow 
that  his  premises  w^ere  certainly  let  upon  terms  satisfactory  to 
himself,  and  their  performance  guaranteed,  in  such  time  as 
would  enable  him  to  secure  the  continuous  occupancy  of  his 
premises  by  a  tenant ;  and  appellant  was  entitled  to  its  consum- 
mation, in  such  time  as  to  insure  himself  against  being  deprived, 
for  any  length  of  time,  of  a  place  of  business. 

On  the  16th  of  April,  18T1,  appellee  executed,  in  duplicate, 
a  lease  to  the  premises,  in  conformity  with  the  agreement,  one 
copy  of  which  he  signed  himself,  and  the  other  he  sent  to  ap- 
pellant, to  be  signed  by  him.  When  this  was  done,  appellee's 
agent  was  instructed  to  hand  appellant  the  duplicate  signed  by 
appellee,  and  return  to  him  the  one  signed  by  appellant.  The 
duplicate  w^as  sent  immediately  upon  its  execution,  by  appel- 
lee's agent,  to  appellant,  and  he  was  notified  by  the  agent 
of  his  instructions,  and  requested  to  sign  it ;  but  he  refused  to 
do  so.  For  this  refusal  he  furnishes  no  excuse  whatever.  ITo 
objection  is  made  that  the  instrument  was,  in  any  respect,  in- 
correct, or  that  it  was  not  strictly  in  conformity  with  the  agree- 
ment. He  does  not  pretend  that  he  failed  to  comprehend  its 
terms,  or  that  he  wished  to  have  legal  counsel.  He  wanted  to 
see  appellant,  he  said,  first ;  not  about  what  ought  to  have  been 
in  the  lease  but  was  omitted,  but  "  to  make  some  arrangements 
about  a  shed,"  etc.;  in  other  words,  to  make  another  agree- 
ment. It  does  not  appear  that  the  situation  of  these  parties 
was  such  that  appellant  could  not  have  seen  appellee,  at  any 
time  he  had  chosen,  with  but  little  trouble,  but  he  seems  not 
to  have  cared  to  put  himself  to  that  trouble.  Appellee's 
evidence  is  that  he  repeatedly  tried  to  get  appellant  to  sign  the 
lease,  but  was  unable  to  do  so.  Finally,  on  the  27th  of  April, 
only  four  days  before  the  expiration  of  appellant's  term, 
appellee  sent  him  a  notice,  in  writing,  that,  in  consequence  of 
his  having  repeatedly  declined  to  sign  the  lease,  he  withdrew 
all  offers  he  had  made  to  rent  the  property  to  him.     Appel- 
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lant  then,  after  receiving  this  notice,  signed  the  duplicate,  and 
followed  appellee's  agent  to  where  appellee  was,  when  appellee 
again  verbally  notified  him  that,  in  consequence  of  his  repeated 
neglect  and  refusal  to  sign  the  lease,  in  proper  time,  he  had 
withdrawn  the  proposition  to  rent  the  premises,  and,  if  he  then 
rented,  he  must  take  the  whole  property,  etc.  We  think  the 
evidence  is  clear  that  appellant  refused  to  sign  the  lease  within 
what,  under  the  circumstances,  was  a  reasonable  time.  Appellee 
was  only  bound  to  give  him  a  reasonable  time  within  which  to 
satisfy  himself  with  its  contents  and  to  sign  it,  and  this  he  had 
before  being  notified  that  the  proposition  to  rent  was  with- 
drawn. Our  conclusion,  therefore,  necessarily  is,  that  appellee 
had  the  legal  right  to  rescind  the  agreement  because  of  appellant's 
refusal  to  comply  with  its  terms  within  a  reasonable  time.  The 
agreement  ha^^ng  been  rescinded  before  the  commencement  of 
the  term  to  which  it  related,  no  entry  could  be  made  under 
claim  of  a  license  which  it,  if  unrescinded,  might  have  conferred. 
The  next  question  is,  whether  appellant,  continuing  to  hold 
over  after  the  expiration  of  his  term,  and  with  full  notice  that, 
if  he  did  so,  he  would  be  charged  for  the  rent  of  the  whole  prop- 
erty, at  the  rate  of  $12  per  foot  front  on  Halsted  street,  is 
to  be  charged  only  with  the  same  rent,  which  he  paid  the  pre- 
ceding year  for  the  half  of  the  property  which  he  then  occupied. 
This  is  the  claim  made  by  appellant ;  he  concedes  that,  if  he  had 
held  over,  after  notice  of  the  terms,  without  objection,  he  might 
be  held  responsible  upon  the  contract.  But  what  difference  can 
his  objection  make  ?  The  property  belonged  to  appellee,  and  he 
surely  might  charge  for  its  use  what  he  pleased.  If  appellant 
was  not  willing  to  accede  to  his  terms,  he  should  have  left  the 
property.  He  had  no  right  to  remain  in  possession  against 
appellee's  wishes,  and  force  him  to  accept  himself  as  a  tenant, 
on  the  same  terms  that  he  held  the  property  the  preceding  year. 
Notwithstanding  his  objection  to  appellee's  terms,  inasmuch  as 
appellee  did  not,  upon  his  urging  his  objections,  consent  to 
modify  them,  his  subsequent  holding  over  raises  the  presumption 
53— 75th  III. 
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that  he  linally  conduded  to  accede  to  them — and  that  his  tenancy 
from  May  1,  18Y1,  to  May  1,  1872,  was  by  contract  for  the 
entire  premises,  at  the  rate  of  $12  per  foot  front  on  Halsted  street. 
This  is  within  the  principle  announced  in  Higgins  v.  Halligan, 
46  111.  173. 

There  was  evidence  before  the  jury  from  which  they  were 
authorized  to  find  an  actual  occupancy,  by  appellant,  of  the  entire 
premises.  It  was  not  necessary  that  the  evidence  should  show, 
for  this  pm'pose,  that  he  was  constantly  using  the  premises :  — 
possession  being  once  taken,  the  agreement  determines  the 
period  to  which  the  liability  of  the  party  extends.  Taylor  on 
Landlord  and  Tenant,  §  646. 

We  deem  it  unnecessary  to  enter  into  a  critical  examination 
of  the  instructions  given  and  refused.  The  verdict  is  more 
favorable  to  appellant  than  he  was,  under  the  evidence,  entitled 
to  have  it,  and  it  does  not  lie  with  him  to  say  it  shall  therefore 
be  reversed.  Even  if  there  was,  therefore,  error  in  respect  to 
the  instructions,  appellant  has  not  been  prejudiced  thereby. 

The  judgment  is  affirmed. 

Judgment  affirrned. 


John  Doyle  et  al. 

V. 

Michael  B.  Bailey  et  al. 


1.  Paktneeship  —  an  agreement  for,  alone,  does  not  create  a  partnership. 
There  is  a  material  difference  between  a  partnership  entered  into  between 
parties  in  regard  to  a  certain  business  and  an  agreement  to  form  a  partner- 
ship. A  mere  agreement  to  form  a  partnership  does  not  of  itself  create  a 
partnership.  The  parties  must  enter  upon  the  execution  of  the  agreement 
before  the  relation  of  partners  exists  between  them. 

2.  Same  —  when  remedy  must  be  sought  on  agreement,  at  law.  Where 
one  party  having  a  contract  on  public  works  enters  into  an  agreement  with 
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another  to  form  a  partnership  in  the  business  under  such  contract  and  in 
other  contracts  that  they  may  obtain,  and  complete  such  contract,  dividing 
the  profits,  after  which  the  first  gives  notice  that  he  will  continue  the  ar- 
rangement no  longer,  but  will  bid  on  his  own  account,  and  a  subsequent 
contract  is  awarded  to  him,  from  which  he  excludes  the  other,  there  will  be 
no  partnership  in  the  business  under  the  last  contract,  and  a  bill  for  an  ac- 
count, etc.,  will  not  lie.  The  remedy  of  the  other  party  in  such  case  will 
be  at  law  for  a  violation  of  the  agreement. 

If 
Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 

Samuel  M.  Mooee,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  John  Doyle  and  Peter  John- 
son against  Michael  B.  Bailey  and  the  board  of  county  com- 
missioners of  Cook  county.  The  object  of  the  bill  and  facts 
of  the  case  are  stated  in  the  opinion  of  the  court. 

Mr.  W.  T.  Burgess,  for  the  appellants. 

Messrs.  Runyan,  Avery  &  Comstook,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  appellants,  in  the 
Superior  Court  of  Cook  county,  against  appellees,  to  require 
Bailey  to  render  an  account  under  a  certain  contract,  and  to 
restrain  appellees  from  excluding  appellants  from  participating 
in  the  work  under  the  contract,  and  for  the  appointment  of  a 
receiver. 

Upon  the  hearing,  the  court  dismissed  the  bill. 

The  appellants  rely  upon  two  grounds  to  obtain  a  reversal  of 
the  decree  :  first,  that  the  court  improperly  dismissed  the  bill ; 
second,  it  was  error  to  refuse  to  appoint  a  receiver. 

The  record  discloses  the  fact  that  in  the  fall  of  1872  appellee 
Bailey  obtained  a  contract  from  the  board  of  county  commis- 
sioners of  Cook  county  to  build  the  foundation  for  the  Cook 
county  jail  and  criminal  court  building  in  Chicago,  and  that  he 
was  induced  to  let  appellants  in  with  him  in  the  contract.  Some 
time  atter  the  work  had  been  commenced,  appellants  and  Bai- 
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ley  entered  into  a  contract,  in  writing.  That  portion  of  the 
contract  which  is  material  to  a  proper  understanding  of  the  case, 
is  as  follows : 

"  Whereas  the  said  parties  did,  on  the  30th  day  of  September, 
A.  D.  1872,  by  the  action  of  the  board  of  commissioners  of 
Cook  county,  have  awarded  to  them,  under  the  style  and  lirm 
name  of  M.  B.  Bailey  &  Co.,  the  contract  for  the  furnishing 
and  delivering  of  all  the  materials  and  all  the  work  and  labor 
for  the  foundation  and  walls  to  grade,  of  the  Cook  county  jail 
and  criminal  court  buildings,  in  the  city  of  Chicago.  And 
whereas,  it  is  the  intention  of  said  parties  to  bid  for  other  por- 
tions of  the  work  and  materials  for  said  buildings,  and  if  the 
contract  or  contracts  therefor  should  be  awarded  to  them  or 
either  of  them,  then  to  conduct  and  carry  on  the  same  under 
the  name  and  style  of  Doyle  &  Johnson,  including  the  first 
aforesaid  contract.  It  is  hereby  agreed  by  and  between  the 
said  parties,  mutually  with  each  other,  to  give  their  time  and 
attention  to  said  work,  and  the  fulfilment  of  such  contract  or  con- 
tracts as  co-partners,  and  do  and  perform  all  things  in  and  about 
the  same  for  their  best  advantage  and  profit,  and  exercise  their 
best  endeavors  in  every  possible  way  and  manner  to  promote 
the  joint  interest,  benefit  and  advantage  of  said  co-partners. 

"  And  it  is  hereby  mutually  agreed  that  all  the  necessary  ex- 
penses of  said  co-partnership  and  business  shall  be  equally 
borne  and  paid  by  said  parties ;  that  all  the  gains,  profit  and 
increase  arising  from  said  business,  work,  labor,  materials  and 
contracts  shall  be  equally  divided  between  said  parties,  and  that 
all  losses  that  may  arise  in  said  business,  work,  labor,  materials 
and  contracts  by  reason  of  bad  debts,  ill  commodities  or  other- 
wise, not  chargeable  to  the  negligence  or  inattention  of  either 
party,  shall  be  borne  and  paid  equally  between  them." 

Bailey  furnished  the  capital  and  material  for  the  wo^k,  the 
job  was  finished,  the  money  received,  and,  after  the  material 
and  labor  was  paid  for,  the  balance  of  the  money  was  properly 
divided  between  the  parties. 
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In  the  meantime,  however,  bids  were  solicited  by  the  board 
of  commissioners  for  furnishing  labor  and  materials  for  the 
erection  of  the  building. 

Appellants  were  notified  by  Bailey  that  he  should  bid  for 
himself  for  the  job,  and  they  were  at  liberty  to  do  likewise,  and 
in  the  event  they  obtained  the  contract,  he  would  have  noth- 
ing to  do  with  it,  and  if  he  procured  the  contract,  he  would 
not  permit  them  to  take  any  part  in  it  with  him.  Appellants 
submitted  a  bid  together,  and  Johnson  an  individual  bid.  Ap- 
pellee Bailey  bid  in  his  own  name,  and  was  awarded  the  con- 
tract. He  executed  a  contract  in  his  own  name,  with  the  com- 
missioners, furnished  proper  security  for  the  performance  of  the 
contract,  and  refused  from  the  outset  to  recognize  appellants  as 
having  any  right  or  title  in  and  to  the  contract. 

Bailey  furnished  the  entire  capital,  labor  and  materials, 
and  proceeded  with  the  work,  under  the  contract,  for  almost 
five  months,  when  appellants,  who  had  not  furnished  a  dollar 
of  capital,  or  any  labor  or  material,  filed  their  bill  and  ask  the 
aid  of  a  court  of  equity  to  compel  appellee  to  let  them  come  in 
and  share  in  the  profits  growing  out  of  the  contract. 

Conceding  it  to  be  true  that  the  contract  entered  into  by 
appellants  and  appellee  Bailey  is  comprehensive  enough  in  its 
terms  to  embrace  any  future  work  which  might  be  contracted 
for  by  either  of  the  parties,  no  partnership,  in  fact,  was  ever 
in  existence  in  regard  to  this  work. 

The  most  that  could  be  said  of  the  contract  is,  that  it  was 
an  agreement  to  form  a  partnership,  procure  a  contract  from 
the  board  of  commissioners  to  do  a  certain  job  of  work,  com- 
plete the  job  and  share  in  the  profits. 

Before  the  time  arrived  to  put  in  bids  for  the  new  work, 
Bailey  declined  to  take  the  work  with  appellants.  He  abso- 
lutely refused  to  enter  into  a  co-partnership  with  appellants, 
and  gave  them  notice  of  that  fact  in  order  that  they  might  com- 
pete with  him  in  bidding  for  the  work. 

There  is  a  wide  difference  between  a  partnership  entered  into 
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between  two  parties  in  regard  to  a  certain  business,  and  an 
agreement  to  form  a  partnership. 

In  the  case  of  Wilson  v.  Camphell,  5  Gilm.  383,  it  was  held 
that  a  mere  agreement  to  form  a  partnership  does  not  of  itself 
create  a  partnership.  The  parties  must  enter  upon  the  execu- 
tion of  the  agreement  before  the  relation  of  partners  exists 
between  them. 

Bailey  absolutely  refused  to  procure  the  job  and  perform 
the  work  in  connection  with  appellants  as  partners  or  otherwise. 
If  he  did  this  in  violation  of  an  agreement  previously  made, 
what  remedy  have  appellants  ?  , 

The  answer  is  obvious.  The  remedy  is  in  a  court  of  law,  in 
an  action  for  a  breach  of  contract. 

We  are  unable  to  perceive  any  reason  why  that  remedy 
would  not  be  adequate.  The  remedy  in  a  court  of  law  being 
full  and  complete,  it  follows  that  a  court  of  equity  would  not 
entertain  jurisdiction  of  the  cause,  and  the  bill  was  properly 
dismissed. 

In  regard  to  the  second  point  made,  that  the  court  erred  in 
refusing  to  appoint  a  receiver,  as  no  partnership,  in  fact, 
existed  between  appellants  and  Bailey  at  the  time  of  filing  the 
bill,  no  necessity  existed  for  the  appointment,  and  the  court 
very  properly  refused  the  application  of  appellants  for  that  pur- 
pose. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Henry  Hellman 
John  Schneider  et  al. 


1.  Chancebt  JtrRiSDiCTiON  —  remedy  at  law  —  interpleader.  Where  a 
bill  in  equity  showed  that  the  complainant  employed  one  B  to  do  certain 
work  in  the  erection  and  completion  of  a  house,  for  which  he  was  to  pay 
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$6,075,  that  he  had  made  payments  amounting  to  $5,883. 73  ;  that  B  failed 
to  comply  with  the  terms  of  the  contract,  and  did  not  complete  the  work 
to  be  by  him  performed,  in  a  careful,  skilful  and  workman-like  manner, 
specifying  particularly  wherein  he  so  failed ;  that  complainant  was  damaged 
thereby  $1,000,  and  much  more  than  otherwise  would  be  due  under  the 
contract,  and  that  there  was  nothing  due  to  B ;  also  charging,  that  since 
such  payments,  the  complainant  had  received  notices  from  many  persons 
claiming  liens  as  sub-contractors,  whose  claims  amounted  to  $4,500,  and 
that  they  have  brought  suits  against  him,  and  that  he  was  not  liable  to  any 
of  them,  and  that  B  was  insolvent,  and  praying  for  an  account  to  be  taken 
to  ascertain  if  he  owed  any  thing,  and,  if  so,  that  the  same  be  apportioned 
between  the  several  claimants :  Held,  that  the  facts  alleged  did  not 
bring  the  case  within  any  recognized  principle  upon  which  either  a  bill 
for  interpleader,  or  bill  in  the  nature  of  a  bill  of  interpleader,  would  lie, 
and  that  upon  the  facts  stated  his  defense  was  complete  to  each  of  the  suits 
against  him. 

2.  Parties  in  chancery  —  reforming  contract  for  mistake.  On  bill  to 
reform  a  contract  on  the  ground  of  an  alleged  mistake  therein,  the  other 
party  to  such  contract  is  a  necessary  party,  and  if  the  bill  is  dismissed  as 
to  him,  no  relief  can  be  had. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
W.  W.  Fakwell,  Judge,  presiding. 

Messrs.  Barber  &  Lackner,  for  the  appellant. 

Mr.  Frederic  Ullmann,  for  the  appellees 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Appellant  alleges  in  his  bill  that  he  entered  into  a  contract 
with  one  Joseph  Becker,  whereby  Becker  agreed  to  build,  fin- 
ish and  complete,  etc.,  for  him,  a  certain  building  for  the  price 
of  $6,075,  of  which  sum  three-fourths  were  to  be  paid  during 
the  progress  of  the  work,  and  the  remaining  one-fourth  was  to 
be  paid  thirty  days  after  its  completion ;  that  he  is  ignorant  of 
the  English  language,  and  could  not  read  the  written  contract 
which  was  drawn  up  and  presented  to  him  for  his  signature ; 
but  he  was  informed  by  Becker,  and  by  Meissner,  the  architect 
who  drew  up  the  contract,  that  the  contract  price  therein  stipu 
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lated  to  be  paid  was  the  sum  of  $6,075,  and  that  with  this 
imderstanding  he  consented  to  the  same;  that  he  has  since 
understood  that  Meissner,  with  the  knowledge  of  Becker,  and 
for  the  purpose  of  defrauding  appellant,  inserted  in  said  written 
contract,  as  the  contract  price,  $6,975,  and  that  he  was  ignorant 
of  this  at  the  time  of  signing. 

He  alleges  payments  made  on  the  contract,  pursuant  to 
its  terms,  amounting  in  the  aggregate  to  $5,883.72 ;  that  Becker 
failed  to  comply  with  the  terms  of  the  contract,  and  did  not 
complete  the  work  to  be  performed  by  him,  in  a  careful,  skilful 
and  workman-like  manner,  specifying  particularly  wherein  he 
so  failed ;  that  complainant  was,  in  consequence  thereof,  dam- 
aged to  the  amount  of  $1,000,  and  much  more  than  the  balance 
which  would  otherwise  be  due  Becker  under  the  contract,  and 
that  there  is  nothing  due  to  Becker  under  the  contract. 

He  further  alleges  that  since  he  made  the  payments  he  has 
received  notices  from  many  persons  that  they  claim  liens  on 
said  building,  for  work  done  and  materials  furnished  thereon ; 
and  whether  there  is  any  thing  due  them  from  Becker  he  is  un- 
informed ;  that  the  aggregate  of  such  pretended  claims  or  liens 
is  $4,500 ;  that  all  of  these  parties  have  commenced  suits  against 
him  to  enforce  their  pretended  liens ;  that  he  is  not  liable  to 
any  of  these  parties  on  their  sub-contracts,  having  paid  the  full 
amount  justly  due  on  said  original  contract ;  but  if  it  should 
be  ascertained  in  a  court  of  equity  that  there  is  still  a  balance 
due  from  him  to  Becker,  the  same  should  be  ratably  divided, 
etc.;  that  Becker  is  irresponsible,  and  he  cannot,  therefore,  have  a 
complete  remedy  at  law  against  him  to  recover  any  money 
which  he  may  be  compelled  to  pay  on  said  sub-contracts,  in  ex- 
cess of  the  contract  price.  The  sub-contractors,  so  claiming,  are 
all  made  defendants. 

The  prayer  of  the  bill  is,  that  an  accounting  be  had  between 
complainant  and  Becker,  for  the  purpose  of  ascertaining  the 
amount,  if  any  thing,  that  may  be  due;  that  the  contract  be- 
tween complainant  and  Becker  be  reformed  by  changing  the 
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contract  price  from  $6,975  to  $6,075 ;  that  the  amount  to  be 
found  due,  if  any  thing,  be  divided  ^ro  rata  among  such  of  the 
defendants  as  may  be  entitled  thereto  under  the  statute,  etc. 

The  defendants,  except  Becker,  demurred  to  the  bill,  for 
want  of  equity.  The  court  below  sustained  the  demurrer,  and 
dismissed  the  bill  as  to  such  defendants.  Appellant,  thereupon, 
dismissed  the  bill  as  to  Becker,  and  appealed  to  this  court. 

Appellant  insists  that  the  sufficiency  of  his  bill  is  settled 
by  Newhall  v.  Kastens  et  al.  70  111.  156.  In  this  he  is  mis- 
taken. In  that  case  it  was  distinctly  alleged  that  complainant 
held  a  specified  amount  of  money  that  he  was  desirous  of 
paying  over  to  whichever  of  certain  parties  making  conflicting 
claims  was  entitled  thereto.  In  the  bill  before  us,  appellant 
emphatically  denies  that  he  is  indebted  to  Becker,  the  principal 
contractor,  or  that  he  has  any  fund  in  his  hands  on  which  de- 
fendants have  any  claim. 

The  facts  alleged  do  not,  in  our  opinion,  bring  the  case 
within  any  recognized  principle  upon  which  either  a  bill  for 
interpleader,  or  a  bill  in  the  nature  of  a  bill  of  interpleader, 
will  lie. 

Appellant  seeks  no  affirmative  equitable  relief,  and  he  denies 
that  the  defendants  have  any  claim,  either  equitable  or  legal, 
against  him.  If  his  allegations  be  true,  there  is  nothing  to 
adjust  between  him  and  the  defendants,  and  his  defense  is  com- 
plete to  each  of  the  suits  they  have  instituted  against  him. 

But  it  is  finally  insisted  that  the  bill  should  be  maintained  as 
a  bill  to  reform  a  contract.  The  conclusive  answer  to  this  is, 
that  Becker  was  a  necessary  party  to  such  a  bill,  and  appellant 
has  voluntarily  dismissed  it  as  to  him. 

We  perceive  no  grounds  for  the  interposition  of  a  court  of 

equity. 

The  decree  is  affirmed. 

Decree  affirmed. 
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The  Home  Life  Insurance  Company 

V. 

Fidelia  E.  Pierce. 


1.  Forfeitures  —  not  favored.  Courts  of  justice  do  not  regard  for- 
feitures with  favor,  and  they  are  never  enforced  unless  the  evidence  is 
clear  that  such  was  the  intention. 

2.  Same  —  wJiere  the  course  of  dealing  has  led  party  to  believe  a  forfeiture 
would  not  be  exacted.  If  the  practice  of  an  insurance  company  and  its 
course  of  dealings  with  the  insured,  and  others,  known  to  the  insured,  have 
been  such  as  to  induce  a  belief  that  so  much  of  the  contract  as  provides  for 
a  forfeiture  in  a  certain  event,  will  not  be  insisted  on,  the  company  will 
not  be  allowed  to  set  up  such  forfeiture  as  against  one  in  whom  their  con- 
duct has  induced  such  belief. 

3.  Insurance  —  acts  of  company  leading  policy-holder  to  believe  forfeiture 
would  not  be  insisted  on.  Where  a  policy  of  insurance  provided  for  forfeit- 
ure for  non-payment  of  premiums  when  due,  and  the  company  received 
payment  of  the  same  after  due,  without  objection,  and  sent  out  letters  with 
the  following  words  printed  in  prominent  letters:  "  Every  policy  is  non- 
forfeiting,"  so  as  to  lead  the  assured  to  believe  that  no  forfeiture  would  be 
exacted,  it  was  7ield  that  these  facts  were  sufficient  to  prevent  the  company 
from  insisting  upon  a  forfeiture  because  a  subsequent  premium  was  not 
promptly  paid  when  due. 

4.  Same  —  when  notice  is  required  before  declaring  a  forfeiture.  Where, 
by  the  terms  of  a  policy  of  insurance  on  the  life  of  a  party,  he  was  required 
to  pay  one-half  of  the  annual  premium  in  cash,  and  give  a  note  for  the 
other  half,  together  with  the  amount  unpaid  of  previous  notes,  with  the 
interest  thereon,  less  his  dividend  or  share  of  the  profits,  which  was  to  be 
deducted  from  the  sum  for  which  he  was  to  execute  his  note,  it  was  held 
that  the  company  was  bound  to  give  the  party  notice  of  the  amount  for 
which  his  note  was  required,  and  the  amount  to  be  paid  in  money,  before  it 
could  insist  upon  a  forfeiture  of  the  policy  for  a  failure  to  give  the  note  in 
renewal  and  make  payment. 

5.  Forfeiture  —  when  notice  is  first  required.  In  some  cases,  the  neces- 
sity of  notice  before  insisting  upon  a  forfeiture,  springs  from  the  nature  of 
the  contract,  though  nothing  be  said  about  it.  Generally,  when  any  thing 
is  to  be  done  by  one  party  on  the  performance  of  some  act  by  the  other, 
the  latter  must  give  notice  of  the  act,  unless  it  be  one  that  carries  notice  of 
ityelf.     Where  the  extent  of  the  act  to  be  performed  depends  upon  facts 
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within  the  peculiar  knowledge  of  the  other  party,  notice  must  be  given  by 
the  other  party  before  he  can  declare  or  insist  upon  a  forfeiture  provided 
in  the  contract. 

6.  Same  —  waiver,  by  insisting  upon  different  grounds.  Where  the 
president  of  an  insurance  company  which  had  insured  the  life  of  a  party, 
when  written  to  after  the  death  of  the  assured,  refused  to  pay  the  policy, 
placing  his  refusal  to  pay  upon  the  ground  that  the  last  premium  had  not 
been  paid  when  due,  the  company  knowing  the  facts,  which  ground  proved 
to  be  untenable,  it  was  held  that  this  was  a  waiver  of  any  ground  of  de- 
fense growing  out  of  the  fact  that  the  insured  engaged  in  navigating  the 
Mississippi  river  before  his  death,  contrary  to  a  condition  in  the  policy,  or 
was  evidence  of  a  permit,  in  a  case  where  the  evidence  on  the  question  of 
a  permit  was  conflicting. 

7.  Agency — ads  of  agents  of  corporations,  when  binding.  Where  a  per- 
son is  held  out  to  the  public  as  a  general  agent  of  a  corporation,  and  he  so 
represents  himself,  and  acts  as  such  in  other  matters,  his  acts,  as  such,  in 
a  particular  case,  will  bind  the  corporation,  even  though,  according  to  hia 
secret  instructions,  he  may  have  transcended  his  authority. 

Appeal  from  the  Circuit  Court  of  Stephenson  county ;  the 
Hon.  William  Bkown,  Judge,  presiding. 

Mr.  Smith  D.  Atkins,  and  Mr.  H.  C.  Hyde,  for  the  appel- 
lant. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  appellee. 

Mr.  Justice  Ckaig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee,  Fidelia 
E.  Pierce,  in  the  Circuit  Court  of  Stephenson  county,  against 
appellant.  The  Home  Life  Insurance  Company,  to  recover  upon 
a  policy  of  insurance  issued  upon  the  life  of  Lorenzo  D.  Pierce, 
the  husband  of  appellee. 

A  trial  was  had  before  a  jury,  resulting  in  a  verdict  and  judg- 
ment against  the  company,  for  the  amount  of  the  policy. 

The  company  has  prosecuted  this  appeal,  and  insists,  first, 
that  the  verdict  is  against  the  evidence;  second,  that  the  court 
admitted  improper  evidence ;  and  third,  that  the  court  erred  in 
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modifying  certain  instructions  of  appellant,  and  in  giving  in- 
structions for  appellee. 

The  two  main  grounds  of  defense  relied  upon  by  appellant 
on  the  trial  of  the  cause  were,  first,  that  the  policy  of  insurance 
lapsed  before  the  death  of  the  insured,  by  reason  of  a  failure  to 
pay  the  annual  premium,  due  August  31,  1867 ;  second,  that 
the  policy  was  rendered  void,  prior  to  the  death  of  the  insured, 
for  the  reason  that  he  was  employed  as  a  laborer  on  a  steamboat 
running  on  the  Mississippi  river,  without  the  consent  of  the 
company. 

The  policy  was  issued  on  the  31st  of  August,  1864,  to  appel- 
lee, by  the  terms  of  which,  in  consideration  of  an  annual  pre- 
mium of  $65.20,  to  be  paid  on  or  before  the  31st  of  August 
of  each  year,  the  life  of  Lorenzo  D.  Pierce  was  insured  to  the 
amount  of  $2,000,  for  the  term  of  life,  with  participation  in 
profits. 

The  policy  contained  several  conditions,  among  others,  the 
following,  the  non-performance  of  which  should  render  it  void  : 
In  case  the  said  Fidelia  E.  Pierce  shall  not  pay,  or  cause  to  be 
paid,  the  premium,  as  aforesaid,  on  or  before  the  day  herein 
mentioned  for  the  payment  thereof,  or  any  note,  or  notes,  which 
may  be  given  to,  or  received  by  said  company  in  part  payment 
of  any  premium,  on  the  day,  or  days,  when  the  same  shall  be- 
come due,  except  the  note  given  for  half  the  annual  premium, 
and  made  payable  twelve  months  after  date,  or  shall  not  renew 
such  last  mentioned  note  when  the  same  shall  become  payable, 
and  pay  the  interest  or  discount  thereon,  etc. 

The  policy  also  contained  a  clause,  as  follows :  That  the  divi- 
dend of  profits  (if  any),  which  may  become  payable,  by  virtue 
of  this  policy,  to  the  holder  thereof,  shall  be  applied  towards  the 
payment  of  the  note  taken  for  half  premiums  aforesaid,  and  if 
this  policy  shall  cease,  or  become  null  or  void,  the  said  Fidelia 
E.  Pierce,  her  heirs,  etc.,  shall  be  liable  to  pay  to  said  company 
the  amount  of  all  notes  taken  for  premiums  which  shall  remain 
unpaid,  except  the  balance  remaining  unpaid  on  the  note  taker 
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for  half  premiums,  and  made  payable  at  twelve  months  from 
date,  and  that  the  said  last  mentioned  note  is  to  be  canceled  by 
the  said  company  on  the  surrender  and  cancellation  of  said 
policy. 

Under  this  plan  of  insurance,  the  policy-holder  was  entitled 
to  share  in  the  profits  of  the  company ;  the  annual  premium  was 
to  be  paid,  one-half  in  money,  and  a  note,  with  the  interest  paid 
in  advance,  given  for  the  other  half,  due  in  one  year,  at  the  ex- 
piration of  which,  and  when  another  annual  premium  became 
due,  one-half  was  paid  in  cash,  the  other  half  added  to  the 
note  previously  given,  the  dividend  the  policy-holder  entitled 
to,  deducted,  and  a  new  note  given  for  the  balance. 

This  was  the  construction  given  to  the  contract  by  the  com- 
pany, as  shown  by  the  manner  in  which  it  transacted  the 
business  annually  with  appellee. 

It  also  appears  that  the  company  had  a  peculiar  form  of 
note,  which  it  prepared  for  the  policy-holder  to  execute  each 
year,  at  the  home  office  in  New  York. 

This  new  note,  together  with  a  statement  of  amount  due,  it 
was  the  custom  of  the  company  to  forward  to  the  policy-holder 
each  year,  before  the  annual  premium  became  due. 

At  the  expiration  of  the  first  year,  and  on  the  31st  of  Au- 
gust, 1865,  the  deceased  renewed  his  note  for  $65.20,  which  was 
the  half  premium  for  the  two  years,  and  paid  in  cash  $36.87, 
being  in  full  of  the  half  premium  of  $32.60  then  due,  and  in- 
terest on  the  $65.20,  for  which  he  had  renewed  his  note. 

On  the  31st  of  August,  1866,  when  the  time  for  renewal  and 
payment  of  premium  arrived,  deceased  did  not  at  the  time  pay 
or  renew.  On  the  24th  of  October,  1866,  it  appears  deceased 
had  lost  the  statement  received  from  the  company ;  he,  how- 
ever, sent  to  the  agent  at  Milwaukee,  $35.  In  reply,  he  received 
a  letter,  dated  October  26,  1866,  from  the  agent  of  the  com- 
pany, as  follows : 

"  L.  D.  Pierce,  Esq.  Dear  sir :  "We  have  a  letter  written  at 
Rock  Island,  October  24,  conveying  $35  currency,  to  pay  on 
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policy  5940,  and  this  is  your  number ;  therefore,  we  send  your 
old  note  and  Home  receipt,  with  a  twelve  month  renewal  note, 
which  please  sign  and  return. 

"  The  amount  of  cash  due  at  this  time  is $37  30 

"  Paid 35  00 

"  Yet  due $2  30 

"  Please  send  it  with  note." 

In  186Y  no  notice  was  sent  to  appellee,  or  the  deceased,  of  the 
amount,  cash  or  note,  which  the  company  required  paid,  in 
order  to  renew. 

The  deceased  had  been  absent  from  his  home  in  Eock  Island 
for  about  two  weeks,  and  returned  on  the  30th  day  of  August, 
1867,  unwell,  and  died  on  the  10th  day  of  September  following. 

The  premium  that  was  due  at  that  time  was  not  paid,  neither 
was  the  note  renewed. 

It  is  urged  that  on  account  of  the  failure  to  pay  the  annual 
premium  that  became  due  on  the  31st  day  of  August,  1867, 
when  the  same  was,  by  the  terms  of  the  policy,  payable,  the 
policy  was  forfeited. 

Comets  of  justice  do  not  regard  forfeitures  with  favor,  and 
they  are  never  enforced,  unless  the  evidence  is  clear  that  such 
was  the  intention  of  the  parties.  In  May  on  Insurance,  page 
434,  it  is  said :  If  the  practice  of  the  company  and  its  course  of 
dealings  with  the  insured,  and  others  known  to  the  insured, 
have  been  such  as  to  induce  a  belief  that  so  much  of  the  con- 
tract as  provides  for  a  forfeiture  in  a  certain  event,  will  not  be 
insisted  on,  the  company  will  not  be  allowed  to  set  up  such  for- 
feiture as  against  one  in  whom  their  conduct  has  induced  such 
belief. 

In  1866  the  annual  premium  was  not  paid  until  nearly  two 
months  after  it  became  due,  and  yet  the  money, when  sent,  was 
accepted  by  the  company  without  a  single  word  of  disapproba- 
tion. 

The  general  agent,  in  his  correspondence  with  the  policy-hold- 
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erSj  used  paper  upon  which  was  printed  his  card,  a  prominent 
feature  of  which  was  the  following :  "  Every  jpolicy  is  non-for- 
feiting P 

The  deceased  had  in  his  possession  several  letters  written  by 
the  general  agent  of  the  company,  containing  the  above  inscrip- 
tion, in  prominent  letters. 

It  is  a  matter  of  but  little  importance  what  was  really  meant 
by  insurance  men  by  the  use  of  such  language ;  when  the  adver- 
tisement was  sent  broadcast  over  the  country,  its  effect  upon 
policy-holders  could  be  none  other  than  to  inspire  confidence 
that  forfeitures  would  not  be  insisted  upon  by  the  company. 

In  connection,  however,  with  this  fact  there  is  another  prom- 
inent feature  in  this  case  which,  when  the  two  are  taken  to- 
gether, was  sufficient  upon  which  to  base  the  verdict  of  the 
jury. 

Was  the  company  under  obligation  to  give  the  insured  notice 
of  the  amount  which  he  was  required  to  pay,  before  it  could 
insist  upon  a  forfeiture  ? 

It  is  insisted  by  appellant  that  the  amount  to  be  paid  annu- 
ally was  $65.20,  as  specified  by  the  policy,  and  the  company 
was  under  no  obligation  to  accept  of  the  insured  each  year  his 
note  for  one-half  of  the  premium. 

It  is  apparent,  however,  from  an  examination  of  the  various 
provisions  of  the  policy,  that  such  was  not  contemplated,  and  is 
not  a  proper  construction  of  the  contract. 

Under  the  policy  the  insured  had  the  right  to  "  participate  in 
the  profits."  The  policy  provides  "  that  the  dividend  of  profits 
which  may  become  payable  by  virtue  of  this  policy  to  the 
holder  thereof,  shall  be  applied  to  the  payment  of  the  note 
taken  for  half  premium."  This  provision  is  an  express  recog- 
nition of  the  right  of  the  policy-holder  to  give  his  note  for  one- 
half  of  the  premium,  and  have  it  paid  from  a  particular  fund. 
It  was  a  right  the  company  was  bound  to  recognize,  and  could 
not  deny. 

In  the  conditions,  for  the  non-performance  of  which  the  com- 
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pany  had  the  right  to  avoid  the  policy,  was  a  failure  to  pay  any 
note  which  might  be  given,  "  except  the  note  given  for  half  the 
annual  premium,  and  made  payable  twelve  months  after  date." 

Here  is  another  direct  recognition  of  the  right  of  the  policy- 
holder to  give  a  note  for  one-half  of  the  annual  premium. 

These  provisions  clearly  show  that  it  was  the  intent  of  the 
contracting  parties  that  the  insured  was  not  required  to  pay 
only  one-half  of  the  annual  premium  in  cash  and  that  his  note 
was  to  be  taken  for  the  balance. 

When,  therefore,  the  annual  premium  became  due  August 
31,  1867,  the  insured  did  not,  and  could  not,  know  what  amount 
he  was  required  to  pay  until  he  heard  from  the  company.  It 
was  known  to  him  that  he  would  have  to  pay  one-half  of  the 
premium,  $32.60,  but  the  interest  on  the  renewal  of  the 
note  had  to  be  paid,  and  this  amount  depended,  of  course,  upon 
the  amount  of  the  note,  and  the  size  of  the  note  could  not  be 
known  until  the  company  had  declared  and  deducted  the  divi- 
dend from  it. 

"We  are,  therefore,  of  opinion  that,  notwithstanding  the  fact 
that  the  policy  is  silent  as  to  notice,  the  company  could  not 
insist  upon  a  forfeiture  of  the  policy  for  non-payment  until  it 
had  given  notice  to  the  insured  of  the  amount  he  was  required 
to  pay  and  the  amount  of  the  note  for  renewal. 

This  view  is  fully  sustained  by  the  authorities.  In  Parsons 
on  Contracts,  vol.  2,  page  669,  the  author  says,  "  In  some  instan- 
ces the  necessity  of  notice  springs  from  the  nature  of  the  con- 
tract, though  nothing  be  said  about  it." 

Generally,  where  any  thing  is  to  be  done  by  one  party  on  the 
performance  of  some  act  by  the  other,  this  other  must  give 
notice  of  said  act,  unless  it  be  one  that  carries  notice  of  itself. 

In  Vyse  v.  Wakefield^  6  Mees.  and  Wels.  442,  the  doctrine 
is  stated  in  the  following  language :  "  The  rule  to  be  collected 
from  the  cases  seems  to  be  this,  that  where  a  party  stipulates  to 
do  a  thing  in  a  certain  specified  event, which  may  become  known 
to  him,  or  with  which  he  can  make  himself  acquainted,  he  is  not 
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entitled  to  any  notice,  unless  he  stipulates  for  it ;  but,  when  it 
is  to  do  a  thing  which  lies  within  the  peculiar  knowledge  of  the 
opposite  party,  then  notice  ought  to  be  given  to  him."  See 
also  HamTYhond  v.  Oilman^  14  Conn.  486. 

The  next  question  arising  uj)on  the  record  is,  whether  the 
policy  was  forfeited  by  reason  of  the  insured  having  been  em- 
ployed on  a  boat,  navigating  the  Mississippi  river.  In  the  sum- 
mer of  1865  the  insured  commenced  working  on  a  boat  as  stew- 
ard. On  the  payment  of  $10  appellant  granted  him  a  permit 
to  engage  in  the  employment  for  one  year  from  July  6,  1865. 

This  permit  would  expire  on  the  6th  day  of  July,  1866. 
Appellee  claimed  that  it  was  renewed  and  kept  in  force,  while 
the  company  insist  that  no  renewal  was  established. 

It  was,  therefore,  a  question  of  fact,  purely,  for  the  jury 
to  determine,  from  all  the  evidence,  whether  the  permit  was 
renewed . 

In  October,  1866,  when  the  deceased  remitted  the  agent  of 
the  company  $35,  the  agent  of  the  company  acknowledged 
receipt  of  the  money,  and  stated  that  there  only  remained  due 
$2.30,  and  a  renewal  receipt  was  sent,  by  which  the  policy  was 
renewed  until  the  31st  day  of  August,  1867.  If  at  this  time 
there  was  any  thing  due  on  the  permit,  it  is  strange  nothing 
was  said  on  the  subject  by  the  agent. 

On  the  6th  day  of  September,  1867,  while  the  deceased  was 
sick,  his  brother  wrote  the  agent  of  the  company  a  letter,  to 
know  the  amount  then  due.  In  reply  a  letter  was  received, 
dated  September  14th,  1867,  as  follows : 

"  I  have  yours  of  the  6th ;  we  had  lost  your  address.  Please 
send  me  a  draft  for  the  cash  on  your 

"  Policy,  due  August  31st $37  73 

"  Cash  for  permit 10  00 

"  Total  cash $47  73 

"  Also  send  the  new  note,  and  I  will,  in  return,  send  old 
note,  receipt,  and  permit  to  run." 
55 — 75th  111. 


434  The  Home  Life  Ins.  Co,  v.  Pieece.        [Sept.  T. 

Opinion  of  the  Court. 

Here  is  a  clear  admission  that  no  statement  had  previously 
been  sent  to  the  deceased ;  and  it  is  but  reasonable  to  presume 
that  if  any  thing  was  due  on  the  permit  for  the  previous  year, 
the  agent  would  have  made  a  demand  for  the  amount. 

In  addition  to  this,  after  the  general  agent  had  visited  appel- 
lee, and  was  in  possession  of  all  the  facts,  and  had  communi- 
cated with  the  president  of  the  company,  and  after  appellee 
had  also  written  the  president,  she  received  a  letter  from  him, 
in  which  he  declines  to  pay  the  policy,  solely  upon  the  ground 
that  the  premium  due  August  31st,  1867,  was  not  promptly 
paid  when  due. 

The  jury,  with  all  these  facts  before  them,  were  warranted  in 
arriving  at  the  conclusion  that  the  permit  to  run  on  the  river 
had  been  renewed  by  appellant. 

After  the  death  of  Mr.  Pierce,  the  general  agent  of  appellant 
called  upon  appellee  for  the  purpose  of  adjusting  the  loss ;  and 
upon  the  trial  appellee  was  called  upon  to  testify  to  what  was 
said  by  the  agent,  and  she  testified  as  follows : 

"  I  told  Mr.  Kellogg,  at  our  interview  at  Rock  Island,  of  the 
time  of  my  husband's  being  taken  sick,  and  that  by  reason  of 
our  not  receiving  a  notice,  we  had  forgotten  the  time  when  the 
premium  became  due.  Mr.  Kellogg  told  me  that  the  reason 
we  were  not  notified  was  that  the  old  secretary  had  died,  and 
the  new  secretary  had  got  hold  of  the  old  records  and  notified 
us  at  Winona  instead  of  Rock  Island.  He  said  he  had  never 
had  a  case  like  this  one,  but  that  as  the  company  were  all  hon- 
orable men,  he  had  no  doubt  they  would  pay  it.  We  talked  of 
my  husband's  last  illness,  but  I  cannot  remember  what  was 
said.  He  said  he  would  correspond  with  the  company  and  let 
me  know  what  they  would  do." 

This  testimony,  as  well  as  the  letter  written  by  the  general 
agent  after  the  death  of  Pierce,  was  objected  to,  on  the  ground 
that  the  general  agent  had  no  authority  to  adjust  losses  or  bind 
the  company  by  any  act  he  might  do  in  regard  to  a  loss. 

The  agent  Kellogg  represented  himself  to  be,  and  was  held 
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out  to  the  public  by  the  company  as,  the  general  agent.  He 
seemed  to  have  the  entire  control  of  the  business  of  the  com- 
pany in  the  Il^orth-West ;  he  wrote  letters  and  signed  receipts  as 
general  agent. 

We  understand  a  general  agent  to  be  one  empowered  to 
transact  all  his  principal's  business.     1  Pars,  on  Cont.  40. 

As  Kellogg  was  held  out  by  the  company,  and  acted  in  the 
capacity  of  general  agent,  even  if  the  secret  arrangement 
between  him  and  the  company  was  that  he  had  no  authority  to 
adjust  losses,  that  cannot  relieve  the  company  from  being 
bound  by  what  he  said  and  did  while  acting  in  the  capacity  of 
general  agent. 

We  have  carefully  examined  the  instructions  given  for 
appellee,  and  those  of  appellant,  which  the  court  modified,  and 
we  are  satisfied  the  law  involved  in  the  case  was  fairly  given  to 
the  jury. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


The  Union  Hide  and  Leather  Company 

V. 

George  Woodley. 


1.  Default  —  setting  aside,  a  matter  of  discretion.  It  is  a  matter  rest- 
ing in  the  sound  discretion  of  the  court  to  whom  the  application  is  .made, 
whether  a  default  shall  be  set  aside  ;  and  an  appellate  court  will  not  inter- 
fere, unless  there  has  been  a  gross  abuse  of  that  discretion. 

2.  The  court  should  exercise  the  power  of  opening  a  judgment  by  de- 
fault, when  to  permit  it  to  stand  would  be  unjust  and  oppressive,  if  the 
defendant  has  shown  reasonable  diligence  to  avoid  the  effects  of  the  default. 
But  if  the  term  is  permitted  to  pass,  or  the  defendant  has  been  guilty  of 
negligence,  the  court  will  refuse  relief,  even  if  the  judgment  is  unjust. 

3.  Same  —  negligence  will  defeat  motion  to  open.  Where  a  corporation 
was  duly  served  with  summons  six  weeks  before  the  entry  of  judgment 
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by  default  against  it,  the  service  being  by  delivering  a  copy  of  the  sum- 
mons to  the  treasurer,  and  he  delivered  the  same  to  a  stockholder,  who  for- 
got the  matter,  and  no  other  steps  were  taken  to  retain  counsel  or  prepare 
for  defense  until  after  judgment :  Held,  that  owing  to  the  gross  negligence 
of  the  defendant,  it  was  not  entitled  to  have  the  default  opened. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Grant  &  Swift,  for  the  appellant. 

Mr.  A.  B.  Jenks,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Appellee  brought  suit  against  appellants  in  the  Superior 
Court  of  Cook  county,  and  a  summons  was  duly  served  on  their 
treasurer,  on  the  16th  of  April,  1874.  He,  thereupon,  handed 
the  copy  of  the  summons  to  one  Schneider,  a  stockholder  in 
the  company,  but  he,  nor  any  one  else,  gave  the  matter  any 
attention.  On  the  Ist  of  June  following,  a  default  was  taken ; 
and  on  the  9th  day  of  July  following,  the  damages  were  assessed 
at  $816,  and  judgment  rendered  on  the  assessment.  On  the  17th 
of  the  same  month,  appellants,  for  the  first  time,  entered  their 
appearance,  and  moved  the  court  to  set  aside  the  judgment  and 
default.  On  the  hearing  on  affidavits  and  counter  affidavits, 
the  court  below  overruled  the  motion,  and  this  appeal  is  prose- 
cuted by  defendants. 

The  numerous  and  uniform  decisions  of  this  court  hold,  that 
it  is  a"  matter  in  the  sound  discretion  of  the  court  to  whom  the 
application  is  made,  whether  a  default  shall  be  set  aside.  ISTor 
will  an  appellate  court  reverse,  unless  there  has  been  a  gross 
abuse  of  the  discretion.  The  court  should  always  exercise 
the  power,  when  to  peraiit  the  judgment  to  stand  would  be 
unjust  and  oppressive,  if  the  party  has  shown  reasonable  dili- 
gence to  avoid  the  effects  of  the  default.  But,  even  in  such 
cases,  if  the  defendant  permit  the  term  to  pass,  or  has  been 
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wholly  indifferent  to  his  rights,  the  court  will  refuse  relief. 
A  party  who  is  served  with  process,  and  is  regardless  of 
the  notice,  and  fails  to  act,  from  wantonness,  negligence,  or 
without  any  reasonable  excuse,  has  no  right  to  insist  that  he  be 
let  in  to  defend.  In  such  cases,  he  will  be  regarded  as  waiving 
all  right  to  a  trial. 

In  this  case,  there  was  due  service  about  six  weeks  before 
the  default  was  entered.  There  is  not  the  slightest  pretense 
that  there  was  any  want  of  notice.  Nor  is  it  claimed  that  any, 
the  slightest,  attention  was  paid  to  the  case  for  three  months 
after  the  service.  No  effort  was  made  to  employ  counsel  or  to 
prepare  for  defense.  But  the  only  effort  at  even  an  excuse  was 
that  the  officer  upon  whom  the  service  was  made  handed  the 
copy  of  the  summons  to  Schneider,  a  stockholder,  to  employ 
counsel,  and  he  is  supposed  to  have  forgotten  it,  in  his  prepara- 
tion for  his  trip  to  Europe  with  his  family.  Afterwards,  the 
treasurer,  upon  whom  the  service  was  had,  made  no  inquiry 
about  the  matter,  informed  none  of  the  officers  of  the  company 
that  the  suit  was  brought,  nor  did  he  see  the  attorney  of  the 
company  to  learn  what  should  be  done  in  preparation  for  a  de- 
fense. The  whole  matter  was  treated  by  him  and  Schneider 
with  utter  indifference ;  not  even  regarded  as  of  sufficient  mo- 
ment to  require  notice  to  be  given  to  other  officers  of  the  com- 
pany ;  oi",  if  given,  they  treated  the  matter  as  not  of  the  slightest 
importance.  Their  conduct  is,  to  say  the  least,  unusual,  if  there 
was  believed  to  be  a  defense ;  we  can  hardly  see  how  they  would 
have  80  acted,  if  they  believed  they  had  a  defense. 

But  even  if  there  was,  still  the  defendants  were  guilty  of 
gross  negligence.  No  accident,  mistake,  or  imposition  is  shown,— 
but  pure  negligence.  And  whilst  the  court  might,  on  the  sin- 
gle affidavit  accompanying  the  motion,  have  granted  it,  still, 
there  was  no  such  abuse  of  discretion  as  requires  a  reversal.  The 
case  is  as  destitute  of  all  effort  at  diligence,  or  excuse  for  failing 
to  appear,  as  can  well  be  imagined.  And  if  all  the  affidavits 
tiled  in  the  case  are  considered,  there  then  seems  to  be  doubt 
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whether  there  is  any  defense.     But  independent  of  all  but  the 

first  affidavit  filed,  the  court  did  not  abuse  the  discretion  with 

which  it  was  invested.     The  judgment  of  the  court  below  must 

be  aflirmed. 

Judgment  affirmed. 


Alfred  Booth 

V. 

Charles  Storrs  et  al. 


1.  Surety  —  when  released — fraudhy  creditor.  If,  with  the  knowledge 
or  assent  of  the  creditor,  any  material  part  of  the  transaction  between  the 
creditor  and  his  debtor  is  misrepresented  to  the  surety,  the  misrepresenta- 
tion being  such  that  but  for  the  same  having  taken  place,  either  the  sure-- 
tyship  would  not  have  been  entered  into  at  all,  or  being  entered  into,  the 
extent  of  the  surety's  liability  might  thereby  be  increased,  the  security  so 
given  is  void  at  law,  on  the  ground  of  fraud, 

2.  Same  —  not  releasedhy  fraud  of  Ms  principal  unknown  to  the  creditor. 
The  creditor  is  not  responsible  for  communication  or  want  of  communica- 
tion between  the  debtor  and  his  surety,  unless  he  has  himself  been 
guilty  of  some  fraudulent  practices.  The  fact  that  the  surety  may  be 
assured  by  the  debtor  that  the  note  indorsed  by  the  latter  would  be  taken 
in  full  satisfaction  of  the  creditor's  claim,  when,  in  fact,  such  was  not  the 
case,  but  the  debtor  was  to  give  his  own  note  for  the  balance  due,  will  not 
release  the  surety  so  indorsing,  unless  the  creditor  had  knowledge  of  the 
fraud  so  practiced  on  the  surety. 

3.  But  if  the  creditor  had  represented  to  the  surety  that  he  was  compro- 
mising with  his  debtor  by  taking  his  note  for  one-half  the  sum  due,  with 
the  surety  as  indorser,  and  by  a  secret  arrangement  not  communicated  to 
the  latter,  did  any  thing  which  increased  his  liability,  or  which,  if  known, 
the  suretyship  would  not  have  been  entered  into,  then  the  security  taken 
would  be  void  on  the  ground  of  fraud  attributable  to  the  creditor. 

4.  Same  — creditor  not  bound  to  disclose  facts  to  surety  when  not  asked  for  in- 
formation. Where  a  creditor  receives  from  his  debtor  the  promissory  note  of 
the  latter,  payable  to  a  third  party,  who  indorses  the  same  as  surety,  in  part 
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payment  of  his  claim,  and  the  debtor's  individual  obligation  for  the  balance, 
without  any  knowledge  of  the  representations  which  induced  the  surety 
to  indorse,  he  is  not  bound  to  disclose  the  fact  that  he  has  taken  the  debt- 
or's individual  obligation  for  the  balance  of  his  debt,  to  the  surety,  unless 
applied  to  by  him  for  information. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
C.  S.  Zane,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Charles  Storrs 
and  Augustus  Storrs  against  Alfred  Booth,  upon  the  indorse- 
ment of  a  promissory  note.  The  note  was  made  by  Mason, 
Barnum  &  Co.,  dated  May  13, 1872,  whereby  the  makers  prom- 
ised to  pay  Henry  Booth,  or  order,  the  sum  of  $176.60,  at  the 
Manufacturers'  National  Bank  of  Chicago,  nine  months  after 
the  date  thereof,  with  interest  at  seven  per  cent  per  armum. 
Henry  Booth  indorsed  the  same  to  the  plaintiffs.  The  declara- 
tion alleged  the  insolvency  of  the  makers  at  the  maturity  of 
the  note.  The  defendant  filed  two  special  pleas,  alleging  that 
he  was  induced  to  indorse  the  note  as  surety  for  the  makers, 
setting  up  the  facts  substantially  as  stated  in  the  opinion  of  the 
court,  except  that  it  was  alleged  that  the  plaintiffs  had  assented 
to  the  composition,  etc. 

A  trial  was  had,  resulting  in  a  judgment  for  the  plaintiffs, 
from  which  the  defendant  appealed. 

Mr.  D.  J.  SoHUYLER,  for  the  appellant. 

Mr.  Geokge  L.  Paddock,  for  the  appellees. 

Mr.  Justice  Sco'rr  delivered  the  opinion  of  the  Court : 

The  history  of  the  note  on  which  this  action  was  brought  is 
this  :  In  1869  the  firm  of  C.  K.  &  C.  H.  Barnum  &  Co.  were 
indebted  to  plaintiffs,  a  mercantile  firm  in  the  city  of  New 
York.  That  firm  having  failed,  a  new  firm  was  formed,  com- 
posed of  three  of  its  members,  under  the  name  of  Barnum, 
Mason  &  Co.     The  latter  firm  undertook  to  effect  a  compro- 
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mise  of  the  debts  of  the  old  firm.  A  written  agreement  was 
entered  into  between  most  of  the  creditors  and  the  old  firm,  in 
view  of  their  insolvency,  and  in  consideration  that  Barnum, 
Mason  &  Co.  would  make  their  promissory  notes  for  fifty  per 
cent  of  the  amount,  and  that  defendant  would  indorse  them, 
the  creditors  would  accept  them  in  full  satisfaction  of  their 
respective  claims  and  release  the  firm  from  any  further  liability. 

Plaintiffs  never  signed  this  agreement.  They  refused  tc 
make  any  compromise  of  their  claim,  but  insisted  on  payment 
in  full.  Their  attorney  in  Chicago  had  commenced  suit  on  it, 
which  was  then  pending.  An  arrangement  was,  however, 
effected,  by  which  plaintiffs  agreed  to  take  the  note  of  Barnum, 
Mason  &  Co.  for  fifty  per  cent  of  their  claim,  with  defendant 
as  indorser,  and  the  firm  notes,  without  security,  for  the  balance, 
which  was  accordingly  done.  The  defense  sought  to  be  made 
is,  the  taking  of  the  notes  of  Barnum,  Mason  &  Co.  for  the 
balance  of  their  claim,  without  notice  to  defendant,  was  such  a 
fraud  upon  him  as  would  release  him  from  all  liability  as  surety 
or  indorser  on  the  notes  given  for  50  per  cent  of  plaintiffs'  claim. 

The  fallacy  in  the  argmnent  for  the  defendant  lies  in  the 
assumption  plaintiffs  assented  to  the  composition  of  the  debts 
of  Barnum  &  Co.  Had  they  been  parties  to  the  arrangement, 
and  concealed  any  thing  that  would  have  enlarged  the  liability 
of  defendant,  or  had  it  been  disclosed  the  suretyship  would  not 
have  been  undertaken,  the  case  would,  perhaps,  be  within  the 
principle  of  the  authorities  cited.  But  such  is  not  the  case. 
They  distinctly  refused  to  go  into  any  arrangement.  Defend- 
ant had  the  composition  agreement,  but  does  not  remember 
the  names  of  plaintiffs  on  it.  No  doubt  he  understood  when 
he  indorsed  the  notes  they  were  to  be  taken  in  full  satisfaction  of 
plaintiffs'  claim.  But  this  belief  was  not  induced  by  them,  nor 
by  any  thing  they  did  or  said.  If  any  fraud  was  practiced  on 
defendant,  it  was  by  C.  A.  Barnum,  who  seems  to  have  transacted 
the  business  on  the  part  of  Barnum,  Mason  &  Co.,  and  to 
whom  the  notes  were  intrusted  to  be  delivered  to  plaintiffs 
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But  plaintiffs  coiild  not  be  affected  by  any  misconduct  between 
the  makers  of  the  notes,  not  participated  in  by  them.  The 
rule  of  law  on  this  subject  is  plain,  and  has  its  foundation  in 
reason  and  justice :  The  payee,  or  indorsee,  of  negotiable 
paper  takes  it  free  from  any  conflicting  equities  between  the 
makers,  or  obligees,  of  which  he  had  no  notice.  Any  other 
rule  would  hamper  the  circulation  of  such  paper,  confine  it 
within  narrow  limits,  and  render  it  useless  as  a  medium  of  ex- 
change in  commercial  transactions.  Th€  inquiry  may  well  be 
made,  what  material  fact  did  plaintiffs  conceal  from  defend- 
ant they  were  under  any  obligations  to  disclose?  Barhum, 
Mason  &  Co.  proposed  to  settle  plaintiffs'  claim,  by  giving  their 
notes  for  one-half  the  amount,  with  defendant  as  indorser,  and 
their  own  notes,  without  security,  for  the  balance,  which  propo- 
sition was  accepted.     This  was  the  whole  of  the  transaction. 

It  is  insisted,  defendant  was  induced  to  indorse  the  notes  by 
fraud.  !N^o  positive  act  is  alleged,  but  it  is  said  to  consist  in  the 
fact,  plaintiffs  did  not  communicate  to  defendant  information 
that,  in  addition  to  the  notes  indorsed  by  him,  they  were  at  the 
same  time  taking  Barnum,  Mason  &  Co.'s  notes  for  the  balance, 
without  security.  "We  know  of  no  rule  of  law  that  obtains,  in 
commercial  transactions,  or  elsewhere,  that  made  it  obligatory 
upon  them  to  do  so.  Defendant  resided  in  Chicago,  where 
Barnum  &  Co.  had  been  doing  business,  and  plaintiffs  resided 
in  Kew  York.  This  paper  was  taken  in  the  usual  course  of 
business,  and  the  creditors  had  the  right  to  suppose  the  surety, 
or  indorser,  offered  was  informed  of  all  the  facts.  Ko  informa- 
tion was  solicited,  nor  was  there  arry  thing  in  the  relation  of  the 
parties,  or  the  nature  of  the  transaction,  that  made  it  the  duty 
of  plaintiffs  to  disclose  minutioe,  of  an  ordinary  business  ar- 
rangement. Undoubtedly,  the  law  is,  had  defendant  applied 
for  information,  it  would  have  been  the  duty  of  plaintiffs  to 
make  a  candid  statement ;  and  had  they  concealed  any  fact  mate- 
rial to  the  risk  to  be  assumed,  it  would  have  been  a  fraud  on 
the  surety  that  would  have  relie'ved  him  from  liability. 

56 — 75th  III. 
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The  law  on  this  subject  has  been  as  accurately  stated  in  Stone 
V.  Convpton^  5  Bing.  I^.  C.  142,  as  in  any  case  to  which  our 
attention  has  been  directed.  The  cases  of  Pidcock  v.  Bishop,  3 
Barn,  and  Cress.  605,  and  Jackson  v.  Ducharrie,  3  T.  R.  551, 
upon  which  defendant  relies,  had  been  cited,  and  in  reference 
to  which  TiNDAL,  C.  J.,  said :  "  Now  the  principle  to  be  drawn 
from  the  cases  to  which  reference  has  been  made  in  the  course 
of  the  argument  is  this,  that  if,  with  the  knowledge  or  assent 
of  the  creditor,  any  material  part  of  the  transaction  between 
the  creditor  and  his  debtor  is  misrepresented  to  the  surety,  the 
misrepresentation  being  such  that  but  for  the  same  having 
taken  place,  either  the  suretyship  would  not  have  been  entered 
into  at  all,  or,  being  entered  into,  the  extent  of  the  surety's 
liability  might  be  thereby  increased,  the  surety  so  given  is  void 
at  law,  on  the  ground  of  fraud." 

The  doctrine  of  this  case  has  been  adopted  in  many  well  con- ' 
sidered  cases  in  this  country.     Selser  v.  JBroch,  3  Ohio  St. 
302 ;  Franklin  Bank  v.  Cooper,  36  Maine,  179 ;  Ham  v.  Greve 
et  al.  34  Ind.  18 ;  GraA)es  v.  Tucker,  10  Smedes  and  Mar.  9. 

The  rule  declared  is  just.  It  accords  with  our  sense  of  right, 
the  creditor  should  not  be  responsible  for  communication,  or 
want  of  communication,  between  the  debtor  and  his  surety, 
unless  he  has  himself  been  guilty  of  some  fraudulent  practices. 
In  this  case,  defendant  may  have  been  assured  by  Barnum, 
Mason  &  Co.,  the  notes  would  be  taken  by  their  creditors  in 
full  satisfaction  of  their  claims ;  but  they  had  no  notice  their 
debtors  had  made  any  such  representation  to  their  surety,  and 
could  not  be  bound.  It  was  a  matter  of  private  arrangement 
between  the  debtors  and  their  surety,  of  which  the  creditor  had 
no  knowledge.  Had  plaintiffs  represented  they  were  com- 
promising their  claim,  and,  by  a  secret  arrangement,  not  com- 
municated to  the  surety,  did  any  thing  that  increased  his  liability, 
or,  had  it  been  known,  the  suretyship  would  not  have  been 
entered  into,  the  law  is  settled,  as  we  have  seen,  the  security 
taken  would  be  void,  on  the  ground  of  fraud  attributable  to 
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the  creditors.  But  there  is  not  a  particle  of  evidence  that 
tends  to  show  plaintiffs  have  '  been  guilty  of  any  fraud,  either 
actual  or  consfructive.  They  had  no  information  the  law  made 
it  their  duty  to  disclose.  If  defendant  has  been  misled  to  his 
injury,  it  is  by  the  acts  of  Barnum,  Mason  &  Co.,  for  whose 
conduct  plaintiffs  are  in  no  way  responsible.  The  judgment 
will  be  affirmed. 

Judgment  ajftrmed. 


James  Kieby  et  al. 

V. 

Frank  Douglas  et  al. 


1.  Tbespass  —  consequential  damages.  In  trespass  for  breaking  and  en- 
tering plaintiff's  close  and  carrying  away  certain  tools  and  chattels,  the  de- 
fendant attempted  to  justify  the  entry  to  distrain  for  rent  due  and  in  arrear, 
but  the  defense  failed  on  account  of  a  variance  in  the  allegations  and  proof 
as  to  the  terms  of  the  leasing ;  but  it  was  held,  the  general  issue  being  pleaded, 
that,  if  the  relation  of  landlord  and  tenant  existed,  and  the  entry  was  made 
to  distrain  for  rent  in  arrear,  no  consequential  damages  could  be  allowed 
the  plaintiff"  for  an  injury  to  his  business. 

2.  Same — damages,  recoupment.  If  tenants  abandon  the  premises 
leased  by  them,  or  are  about  abandoning  them,  and  the  landlord  enters  and 
distrains  for  rent  due  and  in  arrear,  in  trespass  by  the  tenants,  under  the 
general  issue,  the  plaintiffs  can  only  recover  the  value  of  the  property 
taken,  after  deducting  therefrom  the  proceeds  of  it  which  were  applied  in 
payment  of  the  rent  due,  with  legal  interest  on  the  balance. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

This  was  an  action  of  trespass,  by  James  Kirby  and  John  B. 
Wiggins  against  Frank  Douglas  and  the  Frank  Douglas 
Machinery  Company,  for  breaking  and  entering  plaintiffs'  prem- 
ises and  taking  and  carrying  away  certain  tools  and  chattels. 
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The  defendants  pleaded  the  general  issue,  and  a  special  plea 
justifying  the  entry,  etc.,  to  distrain  for  rent  in  arrear,  but, 
owing  to  a  variance  between  the  plea  and  the  evidence  offered 
as  to  the  time  when  the  rent  was  payable,  the  court  instructed 
the  jury  that  the  justification  failed,  but  the  facts  shown  might 
be  considered  in  mitigation  of  damages. 

The  jury  found  the  defendants  guilty,  and  assessed  the  plain- 
tiffs' damages  at  one  cent,  upon  which  judgment  was  rendered, 
and  from  which  the  plaintiffs  appealed. 

Messrs.  McDaid,  Wilson  &  Pioher,  for  the  appellants, 

Messrs.  Cartek,  Becker  &  Dale,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  for  breaking  and  entering 
plaintiffs'  close  and  taking  and  carrying  away  certain  tools  and 
chattels. 

The  plea  was,  not  guilty,  and  a  special  plea,  on  which  the  case 
turned,  that  defendants  entered  to  distrain  for  rent  due  and  in 
arrear.  Issue  was  joined,  and  the  cause  went  to  the  jury  on 
instructions  from  the  court,  on  which  the  principal  questions 
arise. 

As  to  the  facts,  we  think  the  evidence  sustains  the  finding  of 
the  jury.  There  was  no  wilful  trespass,  but  an  entry  for  the 
purpose  of  distraining  for  rent  in  arrear,  and  the  property 
seized  did  not  exceed  in  value  twenty  dollars  ;  that  the  lessees 
had  abandoned  or  were  about  to  abandon  the  premises,  leaving 
the  rent  unpaid,  is  sufficiently  proved.  Kirby's  son  testified 
that  he  had  bought  the  partition  of  the  lessees,  and  that  they 
had  moved  out  two  saw  tables,  a  planing  machine  and  a  main 
shaft,  the  most  valuable  portion  of  the  goods.  The  balance  left, 
of  little  value,  was  taken  under  the  warrant. 

The  instiniction  complained  of  was  given  by  the  court  on  its 
own  motion,  and  was  as  follows  : 

"  The  first  question  in  this  case  is,  whether  both  the  plaintiffs 
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were  the  occupants  of  the  premises  or  tenants  of  the  defend- 
ants. If  they  were  partners,  and  the  letting  was  to  them  as  a 
firm,  it  does  not  matter  that  "Wiggins  gave  no  personal  atten- 
tion to  the  business.  His  interest  would  be  the  same  as  if  he 
did  attend  personally. 

"  Second.  Whether  the  plaintiff  had  abandoned  the  premises. 
This  is  for  the  jury  to  determine,  from  the  evidence,  but,  in 
order  to  constitute  an  abandonment,  the  plaintiffs  must  have 
actually  moved  from  the  premises,  without  the  intention  of 
returning. 

"  Third.  Whether  the  defendants  were  justified  in  what  they 
did.  If  the  plaintiffs  were  the  tenants  of  the  defendants,  at 
the  rent  of  $50  per  month,  payable  monthly  in  advance,  on 
the  first  day  of  each  month,  and  defendants  entered  to  distrain 
for  the  February  rent,  that,  in  the  state  of  the  pleadings,  would 
be  a  complete  defense  to  this-  case ;  but  if  there  was  no  agree- 
ment that  the  rent  should  be  paid  in  advance,  then,  by  reason 
of  a  variance,  this  defense,  as  a  complete  technical  defense  to 
the  whole  case,  fails,  and  this  relation  of  landlord  and  tenant 
can  only  be  considered  in  assessing  the  damages. 

"  If  the  jury  find  for  the  plaintiffs,  and  believe  that  the  plain- 
tiffs were  abandoning,  or  about  to  abandon  the  premises,  then 
the  only  substantial  damages  which  they  should  recover  are  the 
value  of  the  property  of  the  plaintiffs  taken  by  the  defend- 
ants, after  deducting  therefrom  the  amount  of  the  proceeds  of 
the  property  applied  to  the  discharge  or  payment  of  any  rent 
which  the  plaintiffs  owed  the  defendants,  with  interest  for  that 
balance  from  that  tune  to  this,  at  six  per  cent.  Why  they  were 
abandoning,  or  about  to  abandon,  is  of  no  consequence  in  this 
case." 

It  is  objected  by  appellants  that  this  instruction  limits  the 
damages  to  the  value  of  the  property  seized  under  the  distress 
warrant,  allowing  nothing  for  consequential  damages,  such  as 
the  destruction  of  plaintiffs'  business  occasioned  thereby. 

In  this  there  was  no  error,  for  if  the  relation  of  landlord 


446  Patten  v.  Patten.  [Sept.  T. 

Syllabus. 

and  tenant  existed,  and  the  entry  was  made  to  distrain  for  rent 
in  arrear,  no  consequential  damages  could  be  allowed,  and  there 
was  no  evidence  of  the  amount  of  such  damages  given  to  the 

In  the  aspect  of  the  case,  as  presented  by  the  testimony,  we 
are  inclined  to  think  the  instruction  was  substantially  correct, 
and  such  as  the  case  required. 

Perceiving  no  error  in  the  record  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Chaeles  W.  Patten 

V. 

Maey  J.  Patten. 


1.  Chancery  practice  —  reference  to  master  to  state  account.  This 
court  has  repeatedly  held  that  a  complex  and  intricate  account  is  an  unfit 
subject  for  examination  in  court,  and  ought  always  to  be  referred  to  a 
master,  to  be  examined  by  him,  and  reported,  in  order  to  a  final  decree. 
Where  that  is  done,  specific  exceptions  can  be  taken,  which  may  be  re- 
viewed in  this  court. 

2.  Married  woman's  act  —  effect  on  relatmi  of  Jmsband  and  wife.  The 
effect  of  the  married  woman's  act  is  such  that  the  rights  of  the  husband  at 
common  law,  in  respect  to  the  wife's  property,  are  swept  away  and  gone.  As 
to  her  separate  estate,  and  her  relations  thereto,  she  has  no  husband,  and 
he  is  as  to  such  estate,  even  during  coverture,  a  stranger. 

3.  Same  —  husband  must  account  to  wife  for  proceeds  of  her  estate  received 
by  him.  As  the  wife  may  make  her  husband  her  agent  to  collect  debts  due 
her,  to  receive  from  others  the  income  of  her  estate,  and  to  manage  and 
control  it  in  her  name,  his  dealings  with  it  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  to  be  in  the  character  of  agent.  His  receipt  of 
proceeds  and  income,  with  her  consent,  will  be  in  that  character,  and  for 
her,  and  they  will  not  become  his  property. 

4.  If  the  husband  claims  such  income  as  a  gift,  or  other  legal  transfer 
thereof  by  the  wife  to  him,  the  burden  of  proof  is  upon  him  to  establish  his 
claim. 
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5.  Agency  —  compensation  of  husband  as  agent  of  his  wife.  Where  the 
husband  manages  his  wife's  estate,  and  receives  moneys,  etc.,  belonging  to 
her,  he  will  hold  it  in  trust  for  her,  and  he  will  be  compelled  to  account  to 
her  for  it ;  but,  in  such  case,  like  other  agents,  in  the  absence  of  special 
contract,  he  will  be  entitled  to  reasonable  compensation  for  his  services 
within  the  agency  on  behalf  of  such  separate  estate. 

Wkit  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  William  W.  Farwell,  Judge,  presiding. 

Mr.  Jno.  K.  Jewett,  for  the  plaintiff  in  error. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  defendant  in 
error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

The  parties  to  this  cause  were  married  in  September,  1864. 
The  original  bill  was  filed  by  the  wife  in  March,  1871,  and 
was  to  compel  her  husband  to  account  for  and  pay  over  all 
money  coming  into  his  hands  between  the  marriage  and  com- 
mencement of  the  suit,  arising  out  of  her  separate  estate,  and 
not  properly  expended  for  the  benefit  thereof.  No  question 
arises  upon  the  pleadings,  and  it  is  unnecessary  to  state  them- 
A  decree  passed  against  the  husband,  upon  which  he  brought 
error. 

The  subject  matter  involves  transactions  running  through 
many  years,  numerous  and  various,  constituting  complex  and 
intricate  accounts.  There  was  no  reference  to  a  master,  and 
we  are  called  upon,  by  the  assignment  of  errors,  to  re-examine 
those  accounts. 

This  court,  upon  the  nature  of  the  matter,  and  the  authority 
of  the  case  of  Duhourg  v.  United  States,  1  Peters,  625,  has 
repeatedly  held,  that  a  complex  and  intricate  account  is  an 
unfit  subject  for  examination  in  court,  and  ought  always  to  be 
referred  to  a  master,  to  be  examined  by  him  and  reported,  in 
order  to  a  final  decree.  When  that  is  done,  specific  exceptions 
can  be  taken,  which  may  be  reviewed  in  this  court.     When 
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this  court  is  asked,  upon  appeal,  or  error,  to  re-examine  such  an 
account,  and  the  party  in  whose  favor  the  decree  is  rendered 
had  thus  brought  it  into  court  for  examination,  without  refer- 
ence to  a  master,  the  decree  will  be  reversed,  with  direction  to 
have  the  reference  made,  as  was  done  in  the  case  just  referred  to. 

Besides  the  objections  to  the  amount  found  by  the  decree, 
the  counsel  for  plaintiff  in  error  insists  that,  because  these  parties 
were  living  together  as  husband  and  wife,  from  their  way  of 
dealing,  there  arises  a  presumption  of  consent,  on  her  part,  to 
the  appropriation  of  her  income  and  proceeds  of  property, 
by  the  husband,  and  that  she  cannot  afterwards  recall  it.  The 
case  of  Caton  v.  Ridout,  1  Mac.  N.  &  G.,  47  Eng.  Ch.  K.  600, 
is  cited  to  support  that  position. 

There  is  no  controversy  in  this  case  that  the  estate  out  of 
which  the  money  or  income  arose,  was  the  separate  estate  of 
the  wife,  complainant  below,  under  the  married-woman  act  of 
1861.  In  the  case  of  Caton  v.  Ridout,  the  estate  in  the  wife 
was  an  equitable  one,  under  a  settlement  for  her  separate  use. 

We  endeavored,  in  the  case  of  Coohson  v.  Toole,  59  111.  515, 
to  point  out  some  of  the  distinctions  and  implications  arising 
therefrom,  between  the  separate  estate  of  the  wife,  as  the 
creature  of  equity,  and  that  existing  by  operation  of  the  statute 
of  1861.  There  seems,  upon  reflection,  to  be  one  distinction 
between  the  two  estates  and  their  incidents  that  has  some  bear- 
ing upon  the  question  under  consideration.  Although  the 
estate  of  a  married  woman,  under  a  settlement  for  her  separate 
use,  was  recognized  and  maintained  in  equity  with  the  incidents 
of  ownership,  yet  the  common  law  marital  rights  of  the  husband 
co-existed.  At  law,  the  being  of  the  wife  became,  by  the  mar- 
riage, incorporated  into,  and  consolidated  with,  that  of  the 
husband,  who  had  the  absolute  right  to  all  her  personal 
property  in  possession,  to  her  choses  in  action  reduced  to  pos- 
session during  his  life,  and  to  the  rents,  issues,  and  profits  of  her 
real  estate.  This  being  the  legal  aspect  of  the  relation,  she, 
of  course,  could  seek  no  remedy  for  deprivation  of  equitable 
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rights,  except  in  a  court  of  equity ;  and  no  controversy  could 
arise  in  that  forum  between  husband  and  wife,  in  respect  to  the 
separate  estate  of  the  latter,  without  involving  more  or  less  con- 
flict between  the  legal  rights  of  the  husband  and  the  equitable 
rights  of  the  wife,  the  latter  being  without  efficiency  except  in 
so  far  as  they  controlled  and  held  in  subserviency  the  husband's 
legal  rights. 

But  where  the  wife  has  a  separate  estate,  within  the  purview 
of  the  statute,  the  case  is  entirely  different.  There,  as  between 
her  and  her  husband,  she  holds  an  absolute  legal  estate,  if  that 
would  be  the  character  of  it  in  a  feme  sole.  No  question  as  to 
subordination  to  the  common  law  rights  of  the  husband  can 
arise ;  for,  backward  as  may  be  courts,  or  the  profession,  to 
recognize  the  situation,  those  rights  are  by  the  statute  swept 
away  and  gone.  She  is  entitled  to  own,  hold,  possess,  and 
enjoy  such  estate  precisely  as  if  she  were  sole  and  unmarried. 
As  to  such  estate  and  her  relations  thereto,  she  has  no  husband ; 
he  is  as  a  stranger,  even  during  the  coverture.  Now,  it  seems 
to  us,  that  when  the  question  arises,  whether,  by  the  fact  of 
their  hving  together  as  husband  and  wife,  and  their  dealing,  he 
receiving  the  income  of  her  estate,  she  has  not  so  consented  as 
to  preclude  her  from  ever  recalling  it,  the  distinction  we  have 
attempted  to  point  out  becomes  essential,  the  status  of  the 
parties,  in  the  two  cases,  being  so  materially  different. 

In  the  case  of  the  receipt,  by  the  husband,  of  the  wife's 
income  from  an  equitable  estate,  and  where  the  husband's  com- 
mon law  rights  still  existed,  the  inquiry  need  go  little  beyond 
the  mere  question,  whether,  it  being  competent  for  her  to  do 
so,  she  had  not  waived  her  equitable  rights  in  favor  of  the  hus- 
band's legal  rights,  such  a  waiver,  relinquishment,  or  what- 
ever we  choose  to  call  it,  being  inferred  from  rather  slight  cir- 
cumstances. 

The  case  of  Caton  v.  Ridout,  above  cited,  goes  upon  the 
principle,  that  a  direction  by  the  wife  that  the  separate  income, 
which  she  would  otherwise  be  entitled  to,  should  be  received 
57— 75th  III. 
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by  the  husband,  would  amount  to  consent,  on  her  part,  that  he 
might  receive  it ;  and  if  he  once  got  it  into  his  hands,  with  her 
consent,  then  it  became  his  money,  and  she  could  never  recall 
it.  The  fact  of  the  direction  to  receive  it  might  also  be  inferred 
from  circumstances,  the  principal  one  of  which  was  that  the 
parties  were  living  together  as  husband  and  wife.  The  rule  is 
thus  stated  by  an  American  author :  "  If  the  husband  and  wife 
live  together,  and  the  husband  receives  from  the  trustees  the 
income  of  the  wife's  separate  estate,  the  wife,  or  her  represen- 
tatives, cannot  claim  to  recover  from  the  husband,  or  his  estate, 
more  than  one  year's  income.  Whether  one  year's  income  can 
be  recovered  or  not  is  a  matter  of  great  conflict  of  opinion  in 
England.  There  are  many  cases  which  hold  that  one  year's 
income  can  be  recovered,  and  as  many  that  it  cannot.  Mr. 
Lewin  says,  that  the  better  opinion  is,  independent  of  authority, 
that  the  wife  can  recover  nothing ;  and  he  pertinently  asks,  if 
she  could  recover  any  thing  of  the  trustees  on  the  ground  of 
a  misapplication  of  the  income?  The  principle  is,  that  the 
court  presumes  the  consent  of  the  wife  to  the  husband's  receipt 
de  cmno  in  annum^  and  the  wife's  assent  is  presumed  to  con- 
tinue, until  revoked  by  something  expressed  or  implied," 
Perry  on  Trusts,  sec.  665. 

It  is  readily  perceived  why  the  receipt  by  the  husband,  under 
the  circumstances,  ought  to  be  held  a  discharge  of  the  trustees ; 
but  the  rule  that  the  mere  fact  of  the  husband  getting  the 
wife's  separate  income  into  his  possession,  with  her  presumed 
consent,  made  it  his  property,  and  she  "could  never  recall  it, 
necessarily  springs  from  the  husband's  co-existing  common  law 
rights,  because,  in  other  relations,  the  one  receiving  it  by  direc- 
tion of  the  person  to  whom  it  was  payable,  would,  in  the 
absence  of  proof  showing  a  contrary  purpose,  be  regarded  as 
the  mere  agent,  and  hold  it  for  the  true  owner. 

Where  the  estate  is  a  mere  equitable  one,  and  a  contest  arises 
between  the  wife  and  her  husband,  in  regard  to  the  income  of 
such  estate  received  by  him,  the  question  necessarily  involves 
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more  or  less  of  conflict  between  the  principles  of  equity  and 
those  of  the  common  law,  pertaining  to  the  relation  of  husband 
and  wife.  Such  has  been  the  vigor  of  the  common  law,  that  in 
the  results  of  all  such  contests,  they  have  borne  some  indelible 
impressions  of  its  unbending  rigor. 

But,  as  before  said,  when  similar  questions  arise  between  hus- 
band and  wdf  e,  and  her  estate  is  under  the  statute,  the  common 
law  rights  of  the  husband,  in  respect  of  the  property  of  the 
wife,  can  have  no  influence  whatever,  simply  because  the 
statute  has  abrogated  them.  The  relation  of  the  parties  may 
be  considered  with  reference  to  the  weight  to  be  given,  or 
inference  drawn  from,  their  conduct  and  dealings,  with  regard 
to  her  separate  property.  In  the  determination  of  a  claim  of 
the  wife  upon  the  husband,  like  that  here  involved,  it  is  indis- 
pensable for  the  judicial  mind  to  become  fully  conscious  of  the 
change  wrought  by  the  statute,  and  that  husband  and  wife,  as 
respects  her  separate  estate,  stand  before  the  law  as  strangers. 
Hence,  she  may,  as  has  been  repeatedly  decided  by  this  court, 
make  her  husband  her  agent  to  collect  debts  due  her,  to  receive 
from  others  the  income  of  her  estate,  and  to  manage  and  con- 
trol it,  in  her  name,  and,  under  this  principle,  his  dealings  with 
it  will  be  presumptively  in  the  character  of  agent.  His  receipt 
of  proceeds  and  income,  with  her  consent,  will  be  in  that 
character,  and  for  her,  and  they  will  not,  in  deference  to  mari- 
tal legal  rights,  thereby  become  his  property.  If  the  husband 
claim  such  income  as  a  gift,  or  other  legal  transfer  thereof,  by 
the  wife  to  him,  the  burden  is  upon  him  to  establish  his  claim 
by  evidence.  In  no  other  mode  of  treating  this  subject  can  the 
intent  and  purpose  of  the  statute  be  carried  into  effect. 

Under  the  doctrine  here  enunciated,  and  which  we  have 
endeavored  to  establish  upon  principle  and  reason,  the  plaintiff 
in  error  has  failed  to  satisfy  us  that  his  wife  ever  intended  to 
vest  him  with  her  income  which  came  into  his  hands,  principally 
with  her  assent.  His  conduct  is  consistent  alone  with  the 
theory  that  he  acted  as  her  agent,  and,  as  such,  received  the 
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moneys  in  question.  She  testifies  to  his  promise  to  repay  her, 
and  he  does  not  deny  it.  He  says,  as  a  witness,  that  he  made 
out  nearly  monthly  accounts  for  her,  and  when  called  upon, 
after  she  had  withdrawn  the  business  from  him,  to  make  out  a 
final  account,  he  readily  acquiesced,  made  and  presented  one. 
They  have  both  fully  recognized  the  relation  of  principal  and 
agent — he  by  his  acts,  she  by  bringing  this  suit,  and  charging 
him  as  such.  Such  being  the  case,  he,  like  other  agents,  is  en- 
titled, in  the  absence  of  special  contract,  to  reasonable  compen- 
sation for  services,  witliin  the  agency  and  on  behalf  of  such 
separate  estate.  This  claim  the  court  below  refused  to  recog- 
nize. We  think  that  was  error.  The  decree  of  the  court  below 
will  be  reversed,  and  the  cause  remanded,  with  directions  to 
refer  the  matters  of  account  to  a  master,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Decree  reversed. 


Fenner  Aldeich 

V. 

RoswELL  E.  Goodell. 


1.  Chattel  mortgage  —  when  sale  under  it  presumed  to  have  been  accord- 
ing to  power.  Where  a  party  had  given  a  chattel  mortgage  upon  the  furni- 
ture in  a  hotel,  and  afterwards,  with  the  consent  of  the  mortgagee,  sold  the 
same  to  another  party,  who  assumed  to  pay  a  portion  of  the  debt  to  the 
mortgagee,  and  the  mortgagor  gave  the  mortgagee  his  notes  for  the  balance 
due,  including  an  additional  indebtedness  secured  by  mortgage  on  real  es- 
tate, and  on  bill  to  foreclose  this  latter  mortgage  by  an  assignee,  the  mort- 
gagor set  up  in  defense  the  sale  of  the  furniture  by  the  mortgagee  under 
the  chattel  mortgage,  and  asked  for  an  account  of  the  proceeds  of  such 
sale,  with  a  view  to  have  the  overplus,  if  any,  credited  upon  the  notes 
sought  to  be  collected  by  foreclosure,  there  being  no  irregularity  charged  in 
the  sale  under  the  mortgage,  it  was  held  not  incumbent  on  the  complainant 
to  produce  in  evidence  the  chattel  mortgage,  as  it  would  be  presumed  that 
it  was  an  ordinary  mortgage  with  the  ordinary  power  of  sale,  and  that  the 
sale  was  made  in  accordance  with  the  power. 
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2.  AssiGNOK  —  when  liable  without  diligence.  Where,  at  the  maturity  of 
the  first  of  two  assigned  promissory  notes,  one  of  the  makers  has  left  the 
State,  and  the  other  maker  is  insolvent,  and  at  the  time  of  the  maturity  of 
the  second,  both  of  the  makers  have  left  the  State,  these  facts  will  ex- 
cuse any  diligence  of  the  holder  by  suit,  and  the  liability  of  the  indorsers 
will  become  fixed  without  such  suit  against  the  makers. 

8.  Collateral  secukitY' — damages  for  neglect  to  enforce.  Where  a 
party  who  has  assigned  promissory  notes  secured  by  mortgage  upon  real 
estate,  seeks  to  recover  or  have  allowed  him  damages  for  a  neglect  to  en- 
force payment  by  foreclosure,  or  otherwise,  he  must  show  that  he  has  sus- 
tained damage  in  consequence  of  such  neglect.  The  party  receiving  such 
notes  can  be  liable  only  for  the  actual  damages  occasioned  thereby. 

*  Appeal  from  tlie  Circuit  Court  of  Will  county ;  the  Hon. 
JosiAH  McRoBERTSj  Judgc,  presiding. 

Mr.  George  S.  House,  for  the  appellant. 

Mr.  J.  R.  DooLiTTLE,  Jr.,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  jfiled  on  the  10th  day  of  July, 
1872,  by  Goodell,  the  appellee,  to  foreclose  a  mortgage  exe- 
cuted by  Aldrich,  the  appellant,  to  Joel  A.  Matteson,  Septem- 
ber 1,  1858,  to  secure  the  payment  of  two  notes  of  Aldrich,  of 
the  same  date,  of  $506.30  each,  payable  to  the  order  of  said 
Matteson,  in  six  and  twelve  months  from  date,  with  interest  at 
ten  per  cent.  The  notes  were  transferred  to  Goodell,  the  appel- 
lee, after  maturity. 

Aldrich  set  up  in  his  answer  that,  on  September  1,  1857,  he 
purchased  of  Matteson  the  furniture  of  the  St.  Mcholas  hotel, 
in  Springfield  ;  that,  as  part  payment  for  the  same,  he  gave  to 
Matteson  his  four  promissory  notes,  three  for  the  sum  of  $1,- 
829.90  each,  due,  one  July  1, 1858,  one  July  1, 1859,  and  one 
July  1, 1860,  all  with  interest  at  ten  per  cent,  payable  annually, 
and  the  other  for  $2,000,  due  in  fifteen  months,  interest  as 
above,  to  secure  the  payment  of  which  a  chattel  mortgage  was 
given  on  the  furniture  purchased. 
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That  afterward,  on  the  1st  day  of  September,  1858,  Aldrich, 
with  the  consent  of  Matteson,  sold  out  the  furniture  to  Blakes- 
1 J  and  Cummings,  who  paid  for  the  same  as  follows :  They 
assumed  and  agreed  to  pay  to  Matteson  the  three  notes  last 
above  named,  with  interest  thereon  from  September  1,  1858, 
and  in  addition,  transferred  to  Aldrich  two  notes  of  $1,421.90 
each,  dated  April  13, 1858,  made  by  James  M.  and  A.  K.  Cory, 
payable  to  Blakesly  one  and  two  years  after  date,  with  interest 
at  seven  per  cent,  secured  by  a  mortgage  on  real  estate  in  Clin- 
ton county,  in  this  State,  and  also  indorsed  by  Blakesly  and 
Cummings. 

That  Aldrich  delivered  these  two  Cory  notes  to  Matteson  as 
collateral  security  for  the  payment  of  the  above  named  note  for 
$2,000. 

That,  at  the  same  time  of  this  transfer,  Aldrich,  in  a  settle- 
ment had  with  Matteson,  was  found  indebted  to  the  latter,  over 
and  above  the  notes  assumed  by  Blakesly  and  Cummings,  in  the 
sum  of  $1,012.60,  for  which  Aldrich  gave  the  notes  named  in 
the  mortgage  sought  to  be  foreclosed.  That,  subsequently, 
Matteson  sold  the  furniture  under  the  chattel  mortgage  and  re- 
alized the  full  amount  secured  thereby,  and  assumed  to  be  paid 
by  Blakesly  and  Cummings,  with  a  considerable  sum  in  addi- 
tion. That  Matteson  then  held  in  his  hands  the  two  Cory 
notes,  which  he  had  either  collected,  or  miglit  have  done  by  the 
exercise  of  reasonable  diligence ;  that  Matteson  should  be  held 
to  account  for  their  amount,  and  that,  upon  such  accounting, 
Matteson  would  be  shown  to  have  been  largely  indebted  to 
Aldrich  at  the  time  of  the  transfer  of  the  mortgage  sought 
to  be  foreclosed. 

There  was  a  decree  of  foreclosure  in  the  court  below  in  favor 
of  Goodell  for  the  sum  of  $2,629.95,  from  which  Aldrich 
appealed. 

The  matters  of  defense  set  up  in  the  answer  are  two  claims 
against  Matteson,  the  assignor  of  the  notes  and  mortgage  to 
Goodell,  one  on  account  of  an  excess  from  the  proceeds  of  the 


1874.]  Aldkich  v.  Goodell.  455 

Opinion  of  the  Court. 

sale  of  the  furniture  under  the  chattel  mortgage,  over  and 
above  the  notes  it  was  given  to  secure  ;  the  other,  that  Matte 
son  is  chargeable  with  the  amount  of  the  two  Cory  notes  re 
ceived  as  collateral  security,  on  account  of  negligence  in  respect 
to  them. 

The  two  notes  involved  in  this  foreclosure  suit  were  given 
for  the  balance  of  an  indebtedness  found  due  to  Matteson  upon 
the  settlement  of  an  account  between  him  and  Aldrich,  two 
items  of  which  account  were,  the  first  one  of  the  four  notes 
given  for  the  furniture  and  secured  by  the  chattel  mortgage 
thereon,  and  the  interest  up  to  September  1,  1858,  on  the  three 
other  notes.  The  point  is  made  by  appellee  that  the  claims 
against  Matteson,  set  up  in  the  answer,  are  not  admissible  in 
defense  against  this  suit  of  foreclosure  by  Goodell.  But,  as  we 
regard  the  claims  as  unfounded,  we  shall  not  stop  to  consider 
that  question. 

The  proof  shows  that  the  net  proceeds  of  the  sale  of  the 
furniture  under  the  chattel  mortgage  did  not  satisfy  the  lien 
upon  it  of  the  last  three  of  the  notes  given  for  the  furniture,  by 
the  sum  of  $1,682.85.  This  completely  rebuts  the  first  ground 
of  defense  as  it  is  set  up  in  the  answer,  showing  that  no  excess 
arose  upon  that  sale.     The  sale  took  place  December  16,  1859. 

The  claim  is  put  forth  in  the  argument,  that  it  was  incum- 
bent on  the  complainant  to  produce  the  chattel  mortgage,  in 
order  that  the  court  might  see  just  what  power  was  given  by 
it,  and  to  show  the  manner  of  the  sale,  and  that  it  was  in  com- 
pliance with  the  power ;  and  as  no  express  proof  of  this  kind 
was  made,  and  as  Cummings  testified  that  he  considered  the 
property  to  be  of  the  value  he  and  Blakesly  paid  for  it,  that 
the  mortgagee  should  be  charged  with  that  value,  without  re- 
gard to  the  price  the  property  sold  for.  This  is  not  the  case  of 
one  asserting  a  right  under  a  chattel  mortgage  sale,  but  of  one 
admitting  and  charging  such  a  sale  to  have  been  made,  and 
calling  for  an  account  of  the  proceeds.  It  is  to  be  taken,  under 
the  circumstances,  that  it  was  the  ordinary  chattel  mortgage. 
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with  the  ordinary  power  of  sale,  and  that  the  power  was  fol- 
lowed in  making  the  sale,  especially  as  the  answer  does  not  set 
up  any  irregularity  in  the  sale. 

It  is  objected  that  the  e\ddence  fails  to  show  that  all  the  fur- 
niture taken  possession  of  under  the  mortgage  was  sold. 

It  appears  to  us  to  show  very  satisfactorily,  that  not  only  the 
entire  furniture  of  the  hotel  was  sold,  but  that,  in  addition, 
some  $1,500  or  $2,000  of  other  furniture,  which  Blakesly  and 
Cuinmings  had  put  into  the  hotel,  and  not  subject  to  the  mort- 
gage, was  sold,  and  Aldrich  credited  with  the  proceeds.  The 
expenses  of  the  sale  were  some  $900,  and  exception  is  taken  to 
some  of  the  items ;  but,  rejecting  the  whole  expenses,  the  pro- 
ceeds then  would  not  have  satisfied  the  lien  of  the  last  three 
above  named  notes,  and  there  would  have  been  no  overplus. 

The  negligence  charged  in  respect  to  the  two  Cory  notes 
taken  by  Matteson  as  collateral  security,  whereby  it  is  claimed 
that  he  has  made  them  his  own,  and  is  chargeable  therewith,  is, 
a  failure  to  fix  the  liability  of  the  indorsers  upon  the  notes, 
Blakesly  and  Cummings.  These  notes,  with  the  mortgage 
accompanying  them,  were  assigned  by  Aldrich  to  Matteson,  as 
collateral  security,  before  maturity.  They  bore  upon  them  the 
indorsements  of  Blakesly  and  Cummings. 

It  is  claimed  that  these  indorsers  have  become  discharged  by 
the  neglect  to  prosecute  a  suit  against  the  makers  of  the  notes, 
the  Corys,  and  to  foreclose  the  accompanying  mortgage. 

The  evidence  shows,  that  at  the  time  of  the  maturity  of  the 
first  note,  one  of  the  Corys  had  left  the  State,  and  that  they 
both  were  insolvent ;  and  that  at  the  time  of  the  maturity  of 
the  second  note,  both  of  them  had  left  the  State. 

These  facts,  under  the  statute,  excused  any  diligence  to  col- 
lect by  suit  against  the  makers,  and  the  liability  of  the  indors- 
ers became  fixed  without  such  suit. 

In  excuse  for  not  taking  any  proceeding  upon  the  mortgage, 
appellee  attempted  to  make  proof  of  a  prior  mortgage,  and  that 
upon  a  foreclosure  proceeding  thereunder,  the  land  had  been 
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sold  for  the  amount  of  the  prior  mortgage  debt,  in  satisfaction 
of  the  same.  Objection  was  made  by  appellant  to  the  sufficiency 
of  the  proof  to  establish  the  existence  of  a  prior  mortgage,  or 
the  validity  of  the  foreclosure  proceedings  by  reason  of  want 
of  jurisdiction  of  the  mortgagor  from  a  defective  notice  of 
publication. 

We  deem  it  unnecessary  to  discuss  the  question  of  this  proof, 
for  the  reason  that,  admitting  the  force  of  the  objection,  and 
laying  out  of  view  a  prior  mortgage,  we  see  no  ground  of 
liability  for  not  foreclosing  the  Cory  mortgage,  because  it  has 
not  been  shown  that  any  damage  resulted  therefrom.  For 
neglect  to  foreclose  that  mortgage,  there  would  be  a  liability 
only  for  the  damages  caused  by  such  neglect.  None  here  appear. 
The  proof  shows  that  the  mortgage  was  a  purchase  money 
mortgage,  given  by  the  Corys  to  Blakesly  on  two  hundred 
and  fifty  acres  of  land  in  Clinton  county ;  that  the  considera- 
tion of  the  purchase  was  $7,000 ;  the  amount  of  the  two  notes 
the  mortgage  was  given  to  secure  is  $2,843.80.  For  aught 
that  appears,  the  land  is  ample  security  for  the  debt,  and  the 
fair  inference  from  the  evidence  is,  that  it  is  so.  The  want  of 
previous  foreclosure  of  the  mortgage  does  not  appear  to  have 
occasioned  damage.     There  appearing  no  sufficient  ground  for 

disturbing  the  decree,  it  must  be  affirmed. 

Decree  affirmed. 


Teuman  W.  Steele 

V. 

Levi  D.  Boone  et  al. 


1.  Notice — afforded  by  recording  deed  not  affected  by  destruction  of 
records.  The  destruction  of  the  record  of  a  deed  of  trust  will  in  no  manner 
affect  the  constructive  notice  afforded  by  its  being  recorded. 

58— 75tu  III. 
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2.  Recording  —  sufficiency  of  proof  that  a  deed  was  not  recorded.  Proof 
by  an  attorney  of  a  purchaser  of  real  estate,  where  the  records  were  de- 
stroyed by  fire,  that  he  examined  an  abstract  of  the  title  to  the  property, 
which  purported  to  be  a  full  and  complete  abstract,  and  did  not  find  a  prior 
deed  of  trust  upon  the  premises,  is  not  sufficient  to  show  there  was  no 
record  of  the  same,  there  being  evidence  that  the  deed  was  filed  for  record 
on  the  day  of  its  execution,  as  it  does  not  follow  that  the  abstract  was 
what  it  purported  to  be. 

3.  Chancery  practice  —  evidence  must  he  preserved.  Where  the  record 
shows  that,  upon  the  dissolution  of  an  inj  unction,  evidence  was  heard  upon 
the  assessment  of  damages,  but  does  not  show  what  the  evidence  was,  nor 
what  facts  were  found  therefrom  by  the  court,  a  decree  awarding  damages 
will  be  reversed  for  the  error. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Samuel  M.  Mooke,  Judge,  presiding. 

Mr.  Louis  E.  Bataille,  for  the  appellant. 

Messrs.  Rosenthal  &  Pence,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  exhibited  by  appellant  against 
appellees,  in  the  court  below,  to  enjoin  the  sale  of  certain  real 
estate  in  the  city  of  Chicago  by  virtue  of  a  certain  deed  of 
trust.  The  grounds  upon  which  the  rehef  was  asked  are,  that 
no  such  deed  of  trust  as  that  under  which  the  sale  was  threat- 
ened to  be  made,  was  ever  executed  by  the  parties  claimed  to 
be  the  grantors  therein ;  and  that  appellant  was  a  purchaser  of 
the  property  in  good  faith,  without  either  actual  or  constructive 
notice  of  the  existence  of  any  prior  deed  of  trust. 

Answers  were  filed  by  the  several  defendants  under  oath, 
and  affidavits  in  support  of  both  the  bill  and  the  answer  were 
also  filed.  On  motion  of  the  solicitors  for  appellees,  the  injunc- 
tion was  dissolved,  whereupon  appellant  dismissed  his  bill,  by 
leave  of  the  court,  and  appealed  from  the  decree  dissolving  the 
injunction. 

We  see  no  cause  for  disturbing  the  decree  dissolving  the  ia- 
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junction.  The  fact  that  Crocker  and  wife,  the  prior  owners  of  the 
property,  executed  the  deed  of  trust,  seems  to  be  established  by  a 
preponderance  of  the  evidence,  as  furnished  by  the  affidavits, 
Tliey,  indeed,  deny  that  they  executed  the  instrument,  and 
claim  that  they  simply  signed  certain  blanks,  which  they  in- 
trusted to  a  real  estate  agent,  since  deceased,  to  fill  up,  but  they 
are  contradicted  by  Hamilton,  who  is  apparently  disinterested, 
and  Lowethall,  one  of  the  appellees;  and  Crocker  is  further 
contradicted  by  the  written  statement  acknowledging  the  exist- 
ence of  the  deed  of  trust  as  a  lien  on  the  property,  made  by 
himself  on  the  28tli  day  of  June,  1872. 

The  fact  that  there  was  no  notice  of  the  deed  of  trust,  of  record 
at  the  time  appellant  purchased,  is  fully  and  satisfactorily  ex- 
plained. The  deed  of  trust  was  executed  on  the  8th  day  of  April, 
1871,  and  filed  for  record  in  the  proper  office  on  the  same  day. 
In  the  following  October,  all  of  the  records  belonging  to  the 
county  were  destroyed  by  conflagration.  There  is  nothing  to 
show  that  the  abstract  of  title  examined  by  appellant's  attorney, 
Mr.  Bataille,  was  a  complete  and  accurate  abstract  of  the  title 
to  the  property  up  to  the  time  appellant  purchased.  His  state- 
ment is  —  "  Affiant  further  avers,  that,  according  to  his  recol- 
lection, the  abstract  of  title  examined  by  him,  purported  to  be 
a  full  and  complete  abstract  of  the  title  to  said  premises," 
etc.  It  does  not  follow  that  the  abstract  was,  in  fact,  what  it 
purported  to  be ;  Mr.  Bataille's  knowledge  does  not  go  that  far. 
It  was  not  such  a  record  as  imports  verity,  and,  until  its  accuracy 
was  first  proved,  no  presumptions  can  be  indulged  in  its  favor. 
So  far  as  we  can  perceive,  it  could  have  no  more  force  than  any 
other  private  memorandum,  made  for  the  convenience  of  its 
owner.  The  fact  that  the  record  of  the  trust  deed  was  de- 
stroyed, in  no  manner  affected  the  notice  afforded  by  its  record- 
ing. Appellant  was  bound  to  know  that  it  had  been  recorded, 
assuming,  of  course,  that  such  was  the  fact,  notwithstanding  that 
the  record  showing  it  was  destroyed.  Alvis  et  al.  v.  Morrison^ 
63  111.  181. 
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The  court  below,  also,  on  dissolving  the  injunction,  on  sug- 
gestions being  filed  for  that  purpose,  assessed  damages  against 
appellees  to  the  amount  of  $90,  which  they  are  ordered  to  pay. 
Although  the  record  shows  that  evidence  upon  this  subject  was 
heard,  it  does  not  show  what  the  evidence  was,  nor  what  facts 
were  found  therefrom  by  the  court.  This  was  error.  We  have 
repeatedly  held  that  the  evidence  must,  in  this  respect,  be  pre- 
served in  the  record.  Hamilton  v.  Stewart,  59  111.  330 ;  Al- 
hright  et  al.  v.  Smith  et  at.  68  ib.  181. 

So  much  of  the  decree  as  dissolves  the  injunction  is  affirmed, 
but  so  much  thereof  as  directs  the  payment  of  damages  is 
reversed. 

The  costs  in  this  court  will  be  equally  divided  between  the 

parties. 

Decree  reversed  in^art. 


Benjamin  C.  Whitlock 

V. 

Samuel  Hicks. 


1.  Agbncy  —  liaUlity  of  agent  to  principal.  Where  one  acting  as  agent 
for  another  sends  orders  to  a  commission  merchant  for  the  purchase  and 
sale  of  grain  in  the  Chicago  market,  for  future  delivery,  in  his  own  name, 
and  takes  money  from  his  principal  necessary  to  be  used  in  effecting  the 
business,  and  a  loss  of  profits  occurs  through  the  fault  or  negligence  of  the 
commission  merchant,  the  agent  carrying  out  his  instructions  will  not  be 
liable  to  his  principal. 

2.  Same  —  as  between  parties  the  fact  of  agencymay  be  shown,  although 
the  business  was  done  in  agent's  name.  Although  an  agent  may  transact  the 
business  in  his  own  name,  and  those  with  whom  he  dealt  only  knew  him  in 
the  transaction,  yet,  in  a  suit  between  him  and  the  person  for  whom  he 
acted,  he  may  show  the  true  character  of  the  transaction,  and  their  rights 
will  be  settled  accordingly. 
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Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  William  Bkown,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Samuel  Hicks 
against  Benjamin  C.  Whitlock.  Both  the  parties  resided  at 
Warren,  Jo  Daviess  county,  Illinois.  The  opinion  states  the 
facts  of  the  case. 

Mr.  John  W.  Luke,  for  the  appellant. 

Mr.  Louis  Shisslek,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Plaintifi  below  commenced  an  action  of  assumpsit  against 
the  defendant,  in  the  Jo  Daviess  Circuit  Court.  The  declaration 
contained  two  special  and  the  common  counts.  It  was  claimed 
that  plaintiff  employed  defendant  as  a  broker,  to  sell  for  him  in 
Chicago  a  large  quantity  of  wheat,  at  different  specified  prices, 
which  he  did ;  that  plaintiff  furnished  him  a  specified  sum  of 
money  as  a  margin.  The  wheat  thus  sold  was  to  be  delivered 
by  plaintiff,  at  his  option,  at  any  time  during  the  month  of 
August,  1872.  That  defendant,  without  the  knowledge  or 
consent  of  plaintiff,  purchased  wheat  to  fill  the  contracts  at  a 
largely  advanced  price,  and  used  the  money  thus  left  in  the 
hands  of  defendant  as  a  margin  to  pay  the  difference  in  the  pur- 
chasing and  selling  price. 

The  second  count  avers  that  defendant  sold,  as  a  broker,  for 
plaintiff  in  Chicago,  5,000  bushels  of  wheat  at  $1.45  per  bushel, 
to  be  delivered  by  plaintiff  at  any  time  in  the  month  of 
August,  at  plaintiff's  option.  That  the  wheat  was  so  purchased, 
and  plaintiff  directed  defendant  on  the  20th  of  that  month  to 
purchase  5,000  bushels  of  wheat  at  $1.20  per  bushel  to  fill  the 
contract  of  sale.  That  he  purchased  at  $1.25  per  bushel,  but 
has  never  accounted  for  the  difference  between  the  price  of 
$1.25  and  $1.45  per  bushel. 
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The  defendant  pleaded  the  general  issue,  payment,  and  set- 
off. The  parties  waived  a  jury,  and  submitted  the  ease  for  trial 
to  the  court,  who  found  the  issues  for  plaintiff,  and,  under  the 
second  count,  assessed  his  damages  at  $1,025,  and  rendered 
judgment  against  the  defendant  for  that  sum,  and  costs,  after 
overruling  a  motion  for  a  new  trial.  He  brings  the  case  to  this 
court  on  appeal,  and  asks  a  reversal,  on  the  ground  that  the 
judgment  is  not  sustained  by  the  evidence. 

The  purchases  and  sales  seem  to  have  been  made  through  T. 
H.  Seymour  &  Co.,  on  the  order  of  appellant.  Seymour  testi- 
fied that  the  5,000  bushels  of  wheat  were  sold  to  one  Temple- 
ton,  who  proved  to  be  insolvent  and  unable  to  take  and  pay  for 
the  wheat,  and  that  he  took  no  margin  on  the  sale.  This  seems 
to  have  been  contrary  to  the  usage  of  trade  in  Chicago,  and  is, 
at  the  least,  singular,  but  be  the  cause  what  it  may,  appellee,  as 
frequently,  if  not  generally,  happens  with  country  traders  in 
grain,  lost  all  of  his  profits,  and  the  money  he  advanced  as  a  mar- 
gin, and  received  nothing  in  return. 

But  whether  the  course  of  the  house  of  Seymour  &  Co. 
be  justifiable  or  not,  is  not  now  before  us.  The  question  is, 
whether  appellant,  from  a  careful  consideration  of  the  evidence, 
is  to  be  regarded  as  acting  as  a  broker,  or  simply  as  the  agent 
of  appellee,  in  this  transaction.  Appellant  testifies  that  he  was 
only  acting  as  appellee's  agent,  and  in  this  he  is  strongly  cor- 
roborated by  his  clerk.  The  latter  swears  that  appellee  had 
previously  transacted  similar  business  with  Seymour  &  Co., 
and  had  become  indebted  to  them,  and  was  fearful,  if  he  sent 
a  margin  to  purchase  wheat,  that  they  would  appropriate  it  to 
the  payment  of  what  he  owed  them.  That,  to  avoid  such  a 
contingency,  it  was  agreed  between  appellee  and  witness  that 
appellant  should  act  for  appellee,  to  avoid  the  payment  to  Sey- 
mour &  Co. 

This  witness  says  that  such  was  the  arrangement,  and  so  un- 
derstood by  all  parties,  that  appellant  was  simply  to  make 
purchases  and  sales  for  appellee  through  Seymour  &  Co.  ;  and 
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that  all  parties  to  the  transaction  at  Warren  understood  that 
appellee  made  no  sale  to,  or  purchased  of  appellant,  nor  that 
he  was  to  purchase  or  sell  grain  for  him  ;  but  that,  as  appellee's 
agent,  he  was  simply  to  communicate  appellee's  orders  to  Sey- 
mour &  Co.,  and  to  receive  and  hold  the  margin  for  his  own 
safety.  In  other  words,  appellant  permitted  appellee  to  have  the 
use  of  his  name  in  buying  and  selling  through  Seymour  &  Co., 
that  his  own  name  might  not  appear  to  them  in  the  transactions 
thus  had.  If  this  is  true,  and  the  evidence  seems  to  prove  it, 
as  it  is  only  opposed  by  the  statements  of  appellee,  then  he 
had  no  intention  or  right  to  look  to  or  hold  appellant  as  a  prin- 
cipal in  the  transaction.  If  a  person  were  to  hand  another  the 
money  necessary  to  pay  the  margin  on  such  a  purchase,  with 
a  request  that  he  deliver  it  to  his  broker  in  the  city,  with  direc- 
tions to  purchase  a  given  quantity  of  grain,  no  one  would 
suppose  the  person  by  whom  the  money  and  message  were  sent, 
would,  if  he  executed  his  mission,  be  liable  for  the  wrongful 
acts  of  the  broker. 

So,  in  this  case,  if  appellee  only  desired  or  expected  appellant 
to  convey  his  orders  and  money  to  Seymour  &  Co.,  no  matter 
in  whose  name,  he  should  not,  on  the  same  principle,  be  held 
liable.  It  would,  however,  be  far  different  if  appellee  had 
traded  directly  with  appellant,  leaving  him  to  employ  such 
agencies  as  he  might  choose,  to  consummate  the  business.  So 
far  as  we  can  see,  appellant  acted  without  compensation  from 
appellee,  and  only  carried  out  his  orders  to  Seymour  &  Co. 
simply  as  would  any  other  agent  acting  gratuitously.  He  was 
not  at  the  place  where  purchases  and  sales  were  made,  and  so 
far  as  the  record  shows,  he  was  not  in  the  habit  of  acting  as  a 
broker  in  buying  and  selling  on  a  margin.  But  we  think 
the  evidence  clearly  shows  that  he  simply  permitted  appellee  to 
use  his  name,  so  that  he  could  continue  to  do  such  business 
with  Seymour  &  Co.  When  the  arrangement  was  made,  we 
presume,  from  the  evidence  in  the  record,  that  neither  appellee 
nor  appellant  supposed  the  latter  was  assuming  to  guarantee  the 
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acts  of  Seymour  &  Co.,  but  both  supposed  that  Seymour  & 
Co.  were  to  transact  the  business  for  appellee,  in  fact,  although 
in  the  name  of  appellant. 

As  between  the  parties,  the  true  character  of  the  transaction 
may  be  shown,  and  their  rights  settled  accordingly.  Hence,  as 
between  them,  it  does  not  matter  that  appellant's  name  appeared 
to  Seymour  &  Co.  as  the  principal  in  the  transaction.  The  fact 
that  appellant  received  from  appellee  money  and  notes  as  a 
margin  was  perfectly  consistent  with  the  fact  that  he  was  only 
an  agent  to  do  appellee's  business  with  his  brokers  in  Chicago. 
When  appellant  agreed  to  use  his  own  name  in  buying  and 
selling,  it  was  natural  for  him,  as  a  prudent  business  man,  to 
require  appellee  to  indemnify  him  against  loss,  and  especially 
so  when  he  was  acting  gratuitously,  or  at  most,  but  receiving  a 
small  portion  of  commissions  received  on  such  transactions  from 
Seymour  &  Co.  All  of  the  evidence  considered,  we  are  of 
the  opinion  that  the  evidence  fails  to  support  the  finding,  and 
that  the  court  below  should  have  granted  a  new  trial,  and  the 
judgment  of  the  court  below  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  H.  Foster  et  al. 

0). 

James  B.  Wallee  et  al. 


1.  Factoe  —  Udbility  for  loss  on  sale  on  'change.  Where  a  factor,  or  com- 
mission merchant,  makes  a  sale  on  'change  for  his  principal,  he  will  be  held 
to  a  very  high  degree  of  vigilance  in  learning  the  pecuniary  ability  of  the 
purchaser.  To  protect  himself  in  case  of  a  loss  growing  out  of  tbe  insolv- 
ency or  failure  of  the  purchaser  to  pay  for  the  goods  sold,  he  must  resort  to 
all  available  sources  of  information  that  are  accessible,  and  inattention,  or 
carelessness,  in  this  respect,  will  render  him  liable  for  any  loss  sustained 
thereby,  but  he  will  not  be  held  as  a  guarantor  of  such  a  sale. 

I 
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2.  Where  one  hundred  barrels  of  flour  were  shipped  by  rail  to  a  commis- 
sion  merchant  in  Chicago,  for  sale,  and  he  sold  the  same  on  'change,  and 
gave  the  purchaser  an  order,  on  the  same  day,  to  get  the  flour  at  the  rail- 
road depot,  and  ordered  an  inspection,  and  on  the  next  morning,  having 
received  the  certificate  of  inspection,  he  attached  the  same  to  the  bill,  and 
sent  them  to  the  purchaser's  place  of  business,  but  the  latter  was  not 
found,  and,  on  inquiry,  it  was  found  that  the  purchaser  had  got  the  flour, 
and  procured  a  warehouse  receipt  therefor,  which  he  negotiated  to  an  inno- 
cent purchaser,  so  that  the  flour  could  not  be  reclaimed,  and  the  price  was 
not  paid.  It  appeared  that  the  purchaser's  credit  was  not  good,  and  that 
fact  might  have  been  learned  by  reasonable  effort  and  inquiry.  In  a  suit 
by  the  commission  merchant  against  the  party  for  whom  the  sale  was  made, 
to  recover  expenses  incurred  in  trying  to  reclaim  possession  of  the  flour, 
it  was  held  that  he  could  not  recover. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Thomas  H. 
Foster  and  Augustine  N.  Lee,  partners,  under  the  firm  name 
of  Foster  &  Lee,  against  James  B.  Waller  and  A.  R.  Alex- 
ander, executors  of  the  will  of  R.  A.  Alexander,  deceased.  The 
opinion  states  the  material  facts  of  the  case. 

Messrs.  Dent  &  Black,  for  the  appellants. 

Messrs.  Dickey  &  Caulfield,  for  the  appellees. 

Mr.  Chief  Justice  Walkek  delivered  the  opinion  of  the 
Court : 

It  appears  that  R.  A.  Alexander  was  the  owner  of  two  flour- 
ing mills,  one  situated  at  Montgomery,  and  the  other  at  Aurora, 
in  this  State ;  that  he  made  an  arrangement  with  Chase  & 
Broadhead  that  they  should  operate  the  mill  at  Montgomery 
for  one  year  from  the  1st  of  September,  1866 ;  and  it  was  also 
agreed,  that  Chase  was  to  have  one-fourth,  and  Broadhead  one- 
fifth,  of  the  net  profits  arising  therefrom.  The  agreement  was 
not  reduced  to  writing  until  the  7th  of  January,  1867.  Alex- 
ander subsequently,  and  before  the  expiration  of  the  year,  wrote 
59 — 75th  111. 
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a  letter  to  Chase  &  Broadhead,  that  "  As  regards  the  arrange- 
ment for  the  next  year  for  carrying  on  the  milling  business,  I 
supposed  that  the  same  understanding  existed  as  for  the  pres- 
ent, and  you  can  draw  up  a  memorandmn  to  that  effect,  and 
send  it  to  me  for  signature."  After  writing  this  letter,  and  be- 
fore any  memorandum  was  ever  executed,  Alexander  died,  but 
Chase  &  Broadhead  continued  to  run  the  mill  as  before,  until 
the  contract  was  renewed  on  the  1st  of  September,  186S,  by  a 
written  memorandum,  signed  by  the  executors  of  Alexander, 
and  by  Chase  &  Broadhead,  by  which  last  memorandum  the 
mill  at  Aurora  was  included  on  the  same  terms.  Chase  & 
Broadhead  operated  both  mills  until  the  end  of  the  time,  and 
paid  to  the  executors  their  share  of  the  profits,  so  far  as  they 
had  been  received. 

In  February,  1868,  after  Alexander's  death.  Chase  &  Broad- 
head shipped  to  appellants,  their  commission  merchants,  one 
hundred  barrels  of  flour,  for  sale.  They  soon  afterward  sold 
it  to  F.  Smith  &  Co.  The  sale  was  made  on  'change,  and  an 
order  was  the  same  day  given  to  Smith  to  get  the  flour  at  the 
Burlington  depot.  It  was  ordered  to  be  inspected.  Appellants 
received  the  certificate  of  inspection  the  next  morning,  which 
was  attached  to  the  bill,  and  sent  to  Smith's  place  of  business, 
but  he  was  not  in,  and  he  was  not  found  that  day.  On  inquiry 
it  was  found  that  he  had  got  the  flour,  and  taken  it  to  the  Chi- 
cago Dock  Company's  warehouse,  received  a  receipt  for  it,  and 
negotiated  it  with  Sny decker  &  Co.,  bankers.  Appellants,  in 
their  names,  replevied  the  flour,  and,  on  a  trial  of  the  case,  re- 
covered the  property ;  but  the  case  was  brought  to  this  court, 
where  the  judgment  of  the  court  below  was  reversed,  and,  on 
another  trial,  judgment  was  rendered  against  appellants. 

Thereupon,  suit  was  brought  against  appellants  on  the 
replevin  bond,  and  the  amount  of  Snydecker's  lien  on  the  flour 
was  recovered,  and  has  been  paid  by  appellants.  They  then 
brought  this  suit  against  the  executors  of  Alexander,  to  recover 
back  the  amount  thus  paid,  and  also  costs  and  attorney's  fees 
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expended  in  the  replevin  suit.  On  a  trial  before  the  court,  a 
jury  having  been  dispensed  with  by  the  parties,  the  court  found 
for,  and  rendered  a  judgment  in  favor  of,  defendants,  which  we 
are  asked  to  reverse,  on  several  grounds. 

The  question  to  which  we  propose  to  turn  our  attention  is, 
whether  appellants  used  such  precaution  as  is  required  of  them, 
imder  the  usages  of  trade  in  Chicago,  which,  it  seems,  regards 
a  transaction  of  this  character  as  a  cdsh  sale.  With  such  a 
usage,  so  widely  different  from  what  is  believed  to  prevail  in 
other  countries  and  commercial  marts,  and  in  which  the  great 
mass  of  our  people  have  so  vital  an  interest,  we  must  hold  that, 
when  a  commission  man  makes  such  a  sale,  he  must  be  held  to', 
at  least,  all  reasonable  diligence  to  learn  the  pecuniary  solvency 
of  the  purchaser.  He  must,  to  be  protected,  be  required  to 
resort  to  all  available  sources  of  information  that  are  accessible. 
Inattention,  or  carelessness,  must  be  held  to  render  him  liable  for 
loss  thereby  sustained.  Whilst  he  will  not  be  held  as  a  guaran- 
tor of  such  sales,  he  will  be  held  to  a  high  degree  of  vigilance 
in  learning  the  ability  of  the  purchaser. 

We  are,  from  an  examination  of  the  evidence  preserved  in 
the  record,  of  the  opinion  that  appellants  failed  to  use  all  reason- 
able precautions  to  learn  whether  Smith  &  Co.  were  solvent. 
They  seem,  so  far  as  we  can  see,  to  have  made  no  inquiries. 
They  rather  relied  on  the  former  standing  of  the  house,  which 
seems  to  have  depreciated  for  some  time  before  the  sale.  A 
witness  in  the  commission  business,  of  whom  Smith  had  been  in 
the  habit  of  purchasing,  says  he  had  become  slow,  and  he 
refused  to  sell  him  flour  unless  he  would  pay  the  money  before 
delivery.  He  and  others  say  his  credit  was  not  good.  And 
the  evidence  shows  that  he  had  counterfeited  the  insj)ector's 
stamp,  and  used  it,  for  which  he  had  been  reported  to  the  direc- 
tors of  the  board  of  trade,  of  which  he  and  appellants  were 
members,  and  for  which  he  was  reprimanded  and  threatened 
expulsion  if  it  should  be  repeated.  This  all  tends  to  show  the 
man  was  not  in  good  pecuniary  credit,  and  not  only  so,  but  was 


468  The  City  of  Chicago  v.  Scholten.        [Sept.  T. 

Syllabus. 

dishonest ;  and,  from  the  evidence,  we  infer  that  these  facts  could 
have  been  readily  learned,  had  slight  effort  and  inquiry  been 
made,  as  witnesses  say  both  facts  were  commonly  spoken  of 
among  business  men  and  members  of  the  board  of  trade. 

On  the  other  hand,  an  equal  number  of  witnesses  say  they 
supposed  Smith  was  solvent,  and  had  not  heard  it  questioned 
before  he  failed,  and  that  they  had  not  heard  of  his  having  used 
the  counterfeit  stencil-plate  to  imitate  the  inspector's  mark  on 
his  goods.  All  this  tends  to  prove  that  they  had  not  heard  of 
what  others  had,  and  which  proved  to  be  well  founded.  It 
seems  to  us  that  little  effort  and  slight  inquiry  would  have  led  to 
knowledge  that  would  have  deten'ed  any  prudent  man  from 
making  the  sale  as  this  was  done.  And  they  should,  at  least, 
have  either  obtained  the  money  before  parting  with  the  control 
of  the  flour,  or  have  availed  themselves  of  all  reasonable  and 
accessible  sources  of  information  to  have  learned  whether  they 
incurred  any  risk  in  so  selling,  and  should  not  have  done  so  if 
they  found  there  was  any  danger  of  loss. 

Nor  was  the  fact  that  he  was  a  member  of  the  board  of 
trade  any  guaranty  of  his  solvency,  as  witnesses  testified  on 
the  trial.  Information  as  to  his  bad  standing,  for  solvency,  and 
his  want  of  integrity  as  a  man,  were  accessible  to  appellants 
without  requiring  any  great  effort,  and  it  was  their  duty  to  have 
made  inquiry.  Having  failed  to  do  so,  they  must  bear  the  loss. 
The  court  below  was,  we  think,  fully  warranted  in  its  finding, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  City  of  Chicago 

V. 

Gerhard  Scholten. 

1.  Instkuction  —  slight  evidence  will  sustain  an  instruction.  Where 
there  is  any  evidence,  however  slight,  it  will  be  sufficient  to  sustain  an 
instruction  based  upon  the  hypothetical  case  it  tends  to  prove. 


1874.]  The  City  of  Chicago  v.  Scholten.  469 

Syllabus.     Statement  of  the  case. 

2.  Death  —  in  action  for  damages  for  wrongfully  causing,  proof  of  actual 
services  not  necessary  wJiere  next  of  kin  is  a  parent,  and  the  deceased  a  minor. 
In  an  action  by  the  personal  representative  to  recover  damages  growing 
out  of  the  death  of  his  intestate,  a  minor  child,  through  negligence,  etc.,  it 
is  not  indispensable  there  should  be  proof  of  actual  services  of  pecuniary 
value  rendered  to  the  next  of  kin,  nor  that  any  witness  should  express  an 
opinion  as  to  the  value  of  such  services,  before  a  recovery  can  be  had. 

3.  Same  —  extent  of  damages.  Where  the  next  of  kin  are  collateral  kin- 
dred of  the  deceased,  and  have  not  received  pecuniary  aid  from  him,  proof 
of  such  relationship  will  warrant  a  recovery  of  nominal  damages  only,  but 
where  the  deceased  is  a  minor,  and  leaves  a  father  entitled  to  his  services, 
the  law  presumes  there  has  been  a  pecuniary  loss,  for  which  compensation 
under  the  statute  may  be  given. 

4.  Same  —  damages  confined  to  pecuniary  loss.  As  no  other  damages  are 
recoverable,  under  the  statute,  than  for  the  pecuniary  injury  sustained  by 
the  next  of  kin,  an  instruction,  from  which  the  jury  may  infer  that  they 
may  give  damages  for  bereavement,  and  by  way  of  solace  for  the  affliction 
suffered,  is  too  broad,  and  should  be  qualified. 

5.  Same  — jury  may  act  on  their  own  knowledge  and  experience  in  ascer- 
taining pecxmiary  loss.  In  suits  to  recover  damages  for  wrongfully  causing 
the  death  of  another,  under  the  statute,  the  pecuniary  loss  may  be  estimated 
from  the  facts  proven,  in  connection  with  the  knowledge  and  experience 
possessed  by  all  persons  in  relation  to  matters  of  common  observation. 
Such  damages  may  be  enhanced  where  the  deceased  is  a  minor,  leaving  a 
parent  as  next  of  kin,  by  proof  of  the  personal  characteristics,  qualities,  men- 
tal and  physical  capacities  to  render  service,  and  habits  of  industry,  etc.,  of 
the  deceased. 

6.  Same  —  instruction  assuming  fact  not  in  proof.  In  an  action  against  a 
city  by  the  personal  representative  of  a  deceased  minor  child  to  recover 
damages  for  his  death  occasioned  by  a  defective  sidewalk,  the  court 
instructed  the  jury,  that  the  defendant  had  no  right  to  test  the  sufficiency 
of  its  sidewalks  at  the  risk  of  the  lives  of  persons  passing  over  the 
same.  There  was  no  proof  that  the  city  had  been  so  testing  the  sufficiency 
of  the  sidewalks:  jffeW,  that  the  instruction  was  erroneous,  as  assuming 
the  city  was  guilty  of  an  act  of  gross  misconduct  in  a  matter  not  shown  by 
any  evidence,  and  highly  calculated  to  mislead  the  jury. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Gerhard  Scholten, 
administrator  of  the  estate  of  Berend  Scholten,  deceased,  under 


470  The  City  of  Chicago  v.  Scholten.        [Sept.  T. 

Opinion  of  the  Court. 


the  statute,  against  the  city  of  Chicago,  for  causing  the  death 
of  the  intestate,  through  negligence  in  respect  to  the  sidewalks 
of  the  city.  A  trial  was  had  before  a  jury,  resulting  in  a  ver- 
dict of  $2,833.33,  upon  which  judgment  was  rendered. 

Mr.  Egbert  Jamteson,  for  the  appellant. 

Mr.  D.  Haeky  Hammer,  and  Mr.  F.  J.  Smith,  for  the  ap- 
pellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  by  the  administrator,  to  recover 
damages  resulting  to  the  next  of  kin,  for  causing  the  death  of 
Berend  Scholten,  which,  it  is  alleged,  was  caused  by  the  negli- 
gent conduct  of  the  city,  in  not  keeping  a  sidewalk  in  repair, 
over  which  the  deceased  was  about  to  pass.  That  the  sidewalk 
was  out  of  repair,  and  in  a  most  dangerous  condition,  at  the 
point  where  Berend  was  killed,  does  not  admit  of  a  doubt. 
The  deceased  was  only  twelve  years  of  age ;  and  while  he  and  his 
younger  brother  were  quietly  passing  along  on  the  sidewalk,  it 
suddenly  gave  way,  precipitating  them  to  the  bottom  of  the  vault, 
injuring  the  younger,  and  causing  the  instant  death  of  the 
older  brother.  But  whether  the  city  had  notice,  or  could,  by  the 
exercise  of  reasonable  diligence,  have  known  of  the  unsafe  and 
insecure  condition  of  the  sidewalk,  in  time  to  have  caused  it  to 
be  repaired  before  the  happening  of  the  accident,  is  purely  a 
question  of  fact,  to  be  found  by  the  jury.  Inasmuch  as  the 
present  judgment  is  to  be  reversed,  on  account  of  errors  that 
appear  in  the  instructions,  we  do  not  deem  it  necessary  to  dis- 
cuss the  evidence  on  that  branch  of  the  case. 

The  court,  at  request  of  plaintiff,  instructed  the  jury,  that  in 
case  they  found  the  city  had  been  guilty  of  negligence,  in  fail- 
ing to  keep  its  sidewalks  in  proper  and  suitable  repair,  and 
allowing  the  same  to  remain  so  out  of  repair,  after  such  condi- 
tion was  known,  or  ought  to  have  been  known,  then  they  have 
a  "  right  to  find  for  the  plaintiff,  and  should  assess  the  damages 
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at  such  sum  as  will,  in  the  judgment  of  the  jury,  compensate 
the  plaintiff,  and  those  in  whose  interest  he  sues,  for  the  loss  of 
the  deceased." 

One  reason  suggested  why  this  instruction  should  have  been 
refused  is,  that  it  is  not  based  on  any  evidence  in  the  case. 
This  is  a  misapprehension  of  the  facts,  "Where  there  is  any 
evidence,  however  slight,  it  is  sufficient  to  sustain  an  instruction 
upon  the  hypothetical  case  it  tends  to  prove.  As  much  evi- 
dence is  contained  in  this  record  as  was  given  in  The  City  of 
Chicago  v.  Major,  18  111,  349,  where  a  verdict  for  $800  was 
sustained,  for  causing  the  death  of  a  child  four  years  old.  The 
child  was  too  young  to  have  rendered  any  services  to  its  parents, 
or  next  of  kin,  and  all  that  was  proven  was  the  age  and  relation- 
ship. It  was  said,  the  jury  was  authorized  to  estimate  the 
pecuniary  damages,  from  the  facts  proven,  in  connection  with 
their  own  knowledge  and  experience.  The  doctrine  of  this 
case  has  been  adhered  to  in  all  subsequent  cases  arising  under 
this  statute.  C.  <&  R.  L  R.  R.  Co.  v.  Morris,  26  lU.  400 ; 
C.(&  A.  R.R.  Co.  V.  Shannon,  43  ib.  346. 

In  the  case  at  bar,  proof  was  made  of  the  age  of  the  deceased, 
the  names  of  the  next  of  kin,  and  that  his  parents  were  laboring 
people. 

These  facts  alone  were  sufficient  on  which  to  base  an  instruc- 
tion, embodying  the  principle  contained  in  this  one.  It  was 
not  indispensable  there  should  be  proof  of  actual  services  of 
pecuniary  value  rendered  to  the  next  of  kin,  nor  that  any  wit- 
ness should  express  an  opinion  as  to  the  value  of  such  services, 
before  a  recovery  could  be  had. 

"Where  the  next  of  kin  are  collateral  kindred  of  the  deceased, 
and  have  not  received  pecuniary  aid  from  him,  proof  of  such 
relationship  would  warrant  a  recovery  of  nominal  damages 
only ;  but  where  the  deceased  is  a  minor,  and  leaves  a  father, 
entitled  to  his  services,  the  law  presumes  there  has  been  a  pecu- 
niary loss,  for  which  compensation,  under  the  statute,  may  be 
given.     In  such  cases,  the  pecuniarj'^  loss  may  be  estimated 
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from  the  facts  proven,  in  connection  with  the  knowledge  and 
experience  possessed  by  all  persons,  in  relation  to  matters  of 
common  observation.  No  doubt  the  damages  could  be  greatly 
enhanced,  by  proof  of  the  personal  characteristics  of  the  de- 
ceased. Evidence  of  his  mental  and  physical  capacity  to  be  of 
service  to  his  father  in  his  business,  his  habits  of  industry  and 
sobriety,  where  the  deceased  is  old  enough  to  have  established 
a  character,  are  all  elements  to  be  considered  in  assessing  the 
pecuniary  loss  sustained.  But  the  instruction  may  be  liable  to 
a  just  criticism,  because  of  its  ambiguity  as  to  the  nature  of  the 
damages  the  jury  were  at  liberty  to  award.  It  should 
have  contained  some  words  of  limitation,  that  would  have 
expressly  restricted  the  damages  plaintiff  might  recover,  to  the 
pecuniary  injury  sustained.  No  other  damages  are  recoverable 
under  this  statute.  The  court  should  have  added  the  quali- 
fication indicated.  In  its  present  form,  it  stated  the  rule,  as  to 
damages  recoverable  in  such  actions,  too  broadly,  and  may  have 
made  the  impression,  damages  could  be  awarded  for  bereave- 
ment, and  by  way  of  solace  for  the  affliction  suffered.  Such  is 
not  the  law. 

The  first  clause  of  the  fourth  instruction,  given  for  the 
plaintiff,  is  as  follows  :  "  The  jury  are  instructed  the  defendant 
has  no  right  to  test  the  sufficiency  of  its  sidewalks,  at  the  risk 
of  the  lives  of  persons  passing  over  the  same."  That  the  prin- 
ciple asserted  is  correct  will  not  be  doubted ;  but  it  has  no 
application  whatever  to  the  case,  and,  for  that  reason,  ought 
not  to  have  been  given.  There  is  not  a  particle  of  testimony 
that  even  tends,  in  the  remotest  degree,  to  prove  the  city  had 
been  testing  the  "  sufficiency  of  its  sidewalks,  at  the  risk  of 
persons  passing  over  the  same."  It  assumes,  the  city  has  been 
guilty  of  an  act  of  gross  misconduct,  in  regard  to  a  matter  about 
which  there  is  no  evidence.  Coming  as  it  did  from  the  court, 
the  jury  may  have  believed  they  might  consider  the  fact,  the 
existence  of  which  was  assumed,  in  making  up  their  verdict. 
It    directed    their    attention    to    an    act   of   malfeasance  not 
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proven,  and  it  was,  therefore,  highly  calculated  to  mislead  the 

jury.     For  the  errors  indicated,  the  judgment  will  be  reversed 

and  the  cause  remanded. 

Judgment  reversed. 


David  Mo  Williams 

V. 

R10HA.RD  P.  Morgan. 


1.  Trespass  QUARE  CLAUSXJM  FREGir.  The  doctrine  that  in  trespass  gtfare 
clausum  fregit  the  plaintiff  can  recover  only  for  the  first  entry,  and  nothing 
for  the  use  of  the  premises  until  there  first  be  a  re-entry  by  the  plaintiff, 
has  no  application  for  the  invasion  of  a  constructive  possession  which  the 
holder  of  the  legal  title  has,  though  out  of  the  actual  possession,  as  there 
can  be  no  re-entry  when  the  owner  has  never  first  entered. 

2.  But  if  a  re-entry  were  required,  in  such  a  case  the  subsequent  aban- 
donment of  the  premises  by  the  defendant  will  be  considered  a  construct- 
ive re-entry  by  the  holder  of  the  legal  title. 

3.  Same  —  measure  of  damages.  Where  a  defendant  enters  without 
authority  upon  the  constructive  possession  of  the  plaintiff,  and  uses  the 
premises,  the  worth  of  the  use  of  the  property  while  the  trespass  is  con- 
tinued, will  be  the  proper  measure  of  damages. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Nathaniel  J,  Pillsbury,  Judge,  presiding. 

Mr.  L.  E.  Payson,  for  the  appellant. 

Mr,  Henry  Gardner,  and  Mr.  Hamilton  Spencer,  for  the 
appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  quare  clausum  fregit,  brought 
to  the  Livingston  Circuit  Court,  by  Richard  P.  Morgan  against 
David  McWilliams.     The  pleas  were,  the  general  issue  and 
60— 75th  III. 
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the  statute  of  limitations.  To  the  latter  plea  there  were  two 
replications :  first,  that  the  plaintiff  was  enjoined  by  bill  in 
chancery,  filed  by  defendant,  from  commencing  suit,  for  three 
years,  concluding  with  an  averment  that  the  action  did  accrue 
within  five  years.  The  second  replication  was  a  general  tra- 
verse of  the  plea. 

At  this  stage  of  the  proceeding  there  was  a  stipulation  of 
the  parties,  that  the  defendant  might  prove  on  the  trial  that 
plaintiff,  in  an  action  on  the  injunction  bond  and  upon  the  appeal 
bond  executed  on  appeal  in  the  injunction  case,  recovered  dam- 
ages occasioned  by  the  injunction  and  appeal,  the  same  as  if 
pleaded,  and  that  defendant  might  give  in  evidence  any  matter 
in  reply  to  the  first  replication,  which  might  be  given  if  prop- 
erly pleaded. 

A  jury  was  waived,  and  on  these  pleadings  and  stipulation 
the  parties  went  to  trial  before  the  court,  which  resulted  in  a 
judgment  for  the  plaintiff  for  $750  and  costs.  To  reverse  this 
judgment  defendant  appeals. 

The  loGus  in  quo  is  described  as  a  piece  of  land  fifty  feet 
wide,  bounded  on  the  east  by  Earl  street,  on  the  south  by 
Chippeway  street,  on  the  west  by  the  right  of  way  of  the  Chi- 
cago &  Alton  Railroad  Company,  and  on  the  north  by  Franklin 
street,  all  in  the  town  of  Dwight,  in  Livingston  county. 

It  appears  the  defendant  occupied  this  piece  of  land  as  a 
lumber  yard,  on  which  he  piled  lumber  of  various  kinds,  there- 
by depriving  plaintiff  of  all  benefit  which  would  have  accrued 
to  him  from  its  use  and  occupation. 

The  plaintiff  established  title  by  patent  from  the  United 
States.     There  is  no  controversy  about  his  title. 

The  first  point  made  by  appellant  is,  that  nominal  damages 
only  should  have  been  recovered.  He  insists  that  damages  for 
the  simple  trespass  or  first  entry  are  recoverable,  and  nothing 
for  the  use  of  the  premises  until  there  first  be  a  re-entry  by  the 
plaintiff. 

"When  the  actual  possession  is  involved  the  rule  may  be  as 
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contended,  but  when  the  action  is  brought  on  that  sort  of  pos- 
session called  constructive,  which  the  holder  of  the  legal  title 
has,  though  out  of  actual  possession,  the  doctrine  of  re-entry  is 
not  applicable.  There  can  be  no  re-entry  where  the  owner  has 
never  in  fact  entered.  The  gist  of  this  action  is  the  injury  to 
the  possession.  Dean  v.  Comstoch,  32  111.  173;  and  the  action 
will  lie  for  any  unauthorized  entry.  Pfeiffer  v.  Grossman^  15 
ib.  53. 

If  a  re-entry  be  required  in  such  case,  there  was  a  construc- 
tive re-entry  by  plaintiff,  when  defendant  abandoned  the 
premises. 

As  to  the  amount  of  damages,  and  the  principle  on  which 
they  were  allowed,  the  worth  of  the  use  of  this  property  whilst 
the  trespass  continued  was  the  proper  measure,  and  they  were 
not  awarded  for  the  same  premises  covered  by  the  injunction 
proceedings.  It  was,  if  we  do  not  mistake  the  evidence,  for  a 
different  and  distinct  portion  of  the  same  land,  but  not  the 
same  piece. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 

aflBrmed. 

Judgment  affirmed. 


James  H.  Rees  et  al. 

V. 

Otto  Peltzee  et  al. 


1.  Literary  property  —  right  to,  at  common  law.  A  person  has  a  prop- 
erty in  his  literary  productions  consisting  of  maps,  charts,  writings  and 
books,  and  in  mechanical  inventions,  consisting  of  useful  machines  or  dis- 
coveries, produced  by  the  joint  result  of  intellectual  and  manual  labor, 
without  a  copyright  under  the  act  of  Congress.  By  the  common  law,  as 
long  as  they  are  kept  within  the  possession  of  the  author,  he  has  the  same 
right  of  exclusive  enjoyment  of  them  as  of  any  other  species  of  personal 
property,  for  when  so  kept,  they  have  proprietary  marks,  and  are  distin- 
guishable property. 
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2.  Same  —  lost  by  publication.  But  wlien  these  literary  or  mechanical 
products  are  circulated  abroad,  and  published  with  the  author's  consent, 
they  become  common  property,  and  subject  to  the  free  use  of  the  commu- 
nity ;  or,  in  other  words,  there  is  no  copyright  in  a  published  work  at  com- 
mon law,  and  such  copyright  exists  only  by  statute. 

3.  Thus,  where  a  person  compiled  maps  of  the  city  of  Chicago,  of  a  par- 
ticular design,  from  the  public  records  into  an  atlas,  and,  without  taking 
out  any  copyright  under  the  act  of  Congress,  made  several  copies  of  the 
original  in  a  form  suitable  for  comprising  atlases,  sold  several,  and  placed 
one  copy  in  the  hands  of  the  city  for  public  use,  where  any  part  or  the 
whole  of  it  could  be  copied  and  used  by  any  citizen,  placing  no  restrictions 
on  their  use  :  Held,  that  the  author  thereby  made  a  voluntary  publication 
of  the  same,  dedicated  them  to  the  public  use,  and  consequently  lost  his 
proprietorship  in  them,  which  he  had  at  common  law  before  publication, 
and  they  became  public  property,  subject  to  the  free  use  of  the  community. 

4.  Same  —  sale  of  right  to  city.  In  such  a  case,  where  all  the  copies 
were  destroyed  by  fire,  except  two  owned  by  two  firms  of  real  estate  brok- 
ers, and  they  formed  a  partnership  to  secure  a  monopoly  in  the  sale  of 
information  to  be  derived  from  such  maps,  and  additions  made  thereto  by  the 
owners  before  the  destruction  of  the  public  records  by  fire,  and  these  firms 
sold  to  the  city  a  copy  for  the  sum  of  $5,000,  though  a  member  of  one  of 
the  firms,  who  was  also  a  member  of  the  common  council,  and  one  of  the 
finance  committee,  he  urging  that  they  ought  to  receive  so  large  a  price,  as 
the  firms  would  thereby  lose  their  monopoly,  it  was  held,  on  bill  filed  by 
one  of  the  firms,  to  restrain  the  publication  of  lithographed  copies  for  sale, 
on  the  ground  that  it  infringed  their  private  rights,  that  the  bill  would  not 
lie,  and  that  the  member  of  the  firm  who  made  the  contract  with  the  city  was 
estopped  from  alleging  that  the  privilege  so  purchased  by  the  city  was 
only  for  a  limited,  and  not  a  general  public  use,  and  the  members  of  the 
other  firm  were  equally  estopped  by  his  acts,  as  they  were  jointly  inter- 
ested with  him  in  the  sale. 

5.  The  sale  to  the  city  of  the  privilege  of  making  a  copy  of  city  maps, 
even  conceding  them  to  be  private  property,  for  public  use,  without  restric- 
tion by  the  contract  as  to  the  use  of  the  copy,  will  make  such  right  com- 
mon property  thereafter,  and  any  person,  by  permission  of  the  city  authori- 
ties, may  make  copies  of  the  whole,  or  any  part  of  the  maps  belonging  to 
the  city,  and  publish  the  same,  and  equity  will  not  interfere  to  prevent 
the  same. 

6.  Parties  in  chancery.  When  two  real  estate  firms,  having  the  only 
two  copies  of  maps  of  the  city  of  Chicago  after  the  great  fire  of  October, 
1871,  there  being  nothing  left  of  the  same  character,  formed  a  co-partner- 
ship, based  upon  their  two  sets  of  maps,  and  their  uses  in  furnishing  infor- 
mation, rendered  valuable  by  the  total  destruction  of  the  public  records, 
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and  A,  of  one  of  the  original  firms,  acting  for  the  benefit  of  the  new  firm, 
sold  a  copy  of  such  maps  for  the  use  of  the  city :  Reld,  on  bill  by  the 
members  of  the  other  original  firm  to  restrain  the  publication  of  such  copy, 
that  the  members  of  both  firms,  being  equally  interested,  were  necessary 
parties. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
William  W.  Farwell,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  James  H.  Rees,  Luther 
H.  Pierce,  Ehsha  E.  Hundley,  partners  composing  the  firm  of 
Rees,  Pierce  &  Co.,  against  Otto  Peltzer,  Edward  A.  Fox,  G. 
R.  Hoffman,  composing  the  firm  of  Peltzer,  Fox  &  Hoffman, 
and  Bernard  Essroger,  Edward  Reuhlow,  Francis  Doniat,  Ber- 
nard H.  W.  Zastrowkussow,  Henry  Betz  and  Ferdinand  Knop- 
wurst,  composing  the  firm  of  Essroger,  Reuhlow  &  Co.,  and 
"W.  H.  Carter,  R.  Prindeville,  and  J.  K.  Thompson,  commis- 
sioners of  the  Board  of  Public  Works  of  Chicago.  The  object 
of  the  bill  and  facts  of  the  case  will  appear  in  the  opinion. 

Messrs.  Harding,  McCoy  &  Pratt,  for  the  appellants. 

Mr.  J.  Y.  Le  Moyne,  and  Mr.  M.  W.  Robinson,  for  the 
appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  decree  of  the  Circuit  Court  of  Cook 
county,  dismissing  appellants'  bill,  exhibited  on  the  chancery 
side  of  that  court,  against  appellees,  for  the  purpose  of  restrain- 
ing the  publication  of  a  certain  atlas,  comprising  maps  originally 
compiled  from  public  records  and  other  sources,  representing  in 
compact,  convenient  form,  the  sub-divisions,  streets,  alleys,  etc., 
of  Chicago,  on  the  ground  of  an  invasion  of  a  copyright  therein, 
attaching  to  appellants'  ownership  of  such  an  atlas,  from  which, 
by  their  consent,  and  for  a  valuable  consideration,  the  Board  of 
Public  Works  were  authorized  to  make  a  copy  for  the  use  of 
the  city,  from  which  latter  copy,  that,  the  publication  of  which 
was  sought  to  be  restrained,  was  made. 
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Although  appellants'  counsel  have  referred  to  acts  of  Con- 
gress relating  to  copyrights,  yet  it  must  be  apparent  to  them  on 
reflection,  that  the  right  upon  which  their  title  to  relief  is  based, 
springs  wholly  from  the  common  law. 

Among  the  instances  of  property  acquired  by  one's  own  act 
and  power  of  original  acquisition,  given  by  elementary  writers 
and  courts,  is  that  of  literary  property,  consisting  of  maps, 
charts,  writings  and  books  ;  and  of  mechanical  inventions,  con- 
sisting of  useful  machines  or  discoveries,  produced  by  the  joint 
result  of  intellectual  and  manual  labor.  By  the  common  law, 
as  long  as  these  are  kept  within  the  possession  of  the  author,  he 
has  the  same  right  of  exclusive  enjoyment  of  them  as  of  any 
other  species  of  personal  property ;  for,  when  so  kept,  they 
have  proprietary  marks,  and  are  distinguishable  property.  2 
Kent's  Com.  366. 

This  doctrine  is  familiar ,  and,  as  to  which,  there  is  no  con- 
flict of  authority.  The  effect  of  circulation  and  publication, 
with  the  author's  consent,  upon  that  proprietary  interest,  has 
given  rise  to  much  discussion  and  various  judicial  views.  See 
Miller  v.  Taylor^  4  Burr.  2303 ;  Donaldson  v.  Beckett,  ib. 
2408 ;  2  Bro.  P.  C.  129  ;  Cadwell  v.  Robertson,  5  Pat.  Sc.  Ap. 
493.  It  may,  however,  be  now  considered  as  established,  that 
when  these  products  are  circulated  abroad,  and  published  with 
the  author's  consent,  they  become  common  property,  and  sub- 
ject to  the  free  use  of  the  comm,unity  ;  or,  in  other  words,  that 
there  is  no  copyright  in  ?ijouhlished  work  at  common  law,  and 
such  copyright  exists  only  by  statute.  2  Kent,  supra  /  Jeffreys 
v.  Boosey,  4  H.  L.  833  ;  Reade  v.  Conquest,  9  C.  B.  (N.  S.) 
768 ;  Wheaton  v.  Peters,  8  Pet.  (U.  S.)  591 ;  Little  v.  Hall, 
18  How.  (U.  S.)  170 ;  Kerr  on  Injunc.  446. 

Now,  keeping  in  view  the  common  law  principles  evolved  by 
the  authorities  as  above  stated,  let  us  give  a  brief  summary  of 
the  facts,  and  apply  those  principles  to  them.  In  1859  or  1860, 
there  was  in  Chicago  an  Englishman  of  the  name  of  W.  P.  Davie, 
possessed,  as  we  would  infer,  of  great  skill,  and  who  was  en- 
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gaged  in  the  business  of  making  maps.  Articles  of  tlie  sort  in 
question  became  a  matter  of  necessity,  not  only  to  the  Board  of 
Public  Works,  but  to  surveyors,  and  those  who  made  dealing  in 
real  estate  a  sort  of  profession.  At  all  events,  the  attention  of 
members  of  the  Board  of  Public  Works,  and  of  Mr.  S.  H.  Ker- 
foot,  a  real  estate  dealer  in  Chicago,  became  attracted  to  Davie, 
with  the  view  of  having  him  prepare  such  maps.  So  far  as  this 
record  shows,  the  plan,  that  is,  the  principal  ideas  embodied  in 
it,  originated  with  Kerfoot.  However  that  may  be,  maps  on 
that  plan  were  compiled  from  the  public  records  of  the  city  and 
county,  into  an  atlas.  It  is  not  clear  from  the  evidence,  whether 
there  was  more  than  one  original,  though  it  is  not  at  all  probable 
that  there  was ;  nor  is  it  clear  whether  Kerfoot  or  the  Board 
of  Public  Works  obtained  such  original ;  nor  is  it  material,  for 
we  think  it  is  clearly  shown  that  Davie,  without  taking  out  any 
copyright  under  the  acts  of  Congress,  made  several  copies  of  his 
original  maps,  in  a  form  suitable  for  comprising  atlases,  and 
sold  them  to  various  real  estate  dealers,  among  which,  was  a  set 
to  the  real  estate  lirms,  respectively,  of  Rees  &  Slocum  and 
Ogden  &  Sheldon ;  these  latter  being  exact  copies  of  the  set 
made  for  the  Board  of  Public  Works.  E,ees  &  Slocum's  being 
the  last  copy  made  by  Davie,  was  sold  to  them  about  the  year 
1863  ;  and  Davie  soon  thereafter  left  Chicago,  with  the  declara- 
tion that  he  was  going  back  to  England,  and  has  never  been 
heard  from  since.  It  is  clear  beyond  controversy,  that  by 
failing  to  take  out  a  copyright  under  the  laws  of  the  United 
States,  by  placing  one  of  these  atlases,  either  the  original  or  a 
copy,  in  the  hands  of  the  city  for  public  use,  where  any  part,  or 
the  whole  of  it,  could  be  copied  and  used  by  any  citizen  who 
desired,  by  selling  several  copies  to  real  estate  dealers  without 
any  restriction  as  to  their  use,  Davie,  the  author,  if  he  may  be 
regarded  as  such,  made  a  voluntary  publication  of  his  pro- 
ductions, dedicated  them  to  public  use,  and  thereby  lost  his 
proprietorship  in  them,  which  he  had  at  common  law  before 
publication,  and  they  became  common  property,  subject  to  the 
free  use  of  the  community. 
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Would  it  be  claimed  that,  if  at  any  time  prior  to  the  great 
fire  of  1871,  Peltzer  had  made  copies  of  the  set  which 
belonged  to  the  city,  with  the  view  of  lithographing  and  pre- 
paring them  for  general  sale,  either  Davie  or  Rees  &  Co. 
could  apply  to  a  court  of  equity  and  have  the  publication  re- 
strained, on  the  ground  of  its  being  an  invasion  of  their  copyright 
therein  ?  It  is  expressly  conceded  by  counsel  that  they  could  not. 

Sometime  after  the  purchase  of  the  copy  from  Davie  by 
Kees  &  Slocum,  Pierce  and  Hundley  formed  a  co-partnership 
with  Eees,  and  they  together  succeeded  to  the  title  of  Rees  & 
Slocum.  This  copy,  it  is  true,  was  a  part  of  their  private  prop- 
erty ;  but  the  proprietary  interest  of  Davie  in  the  product  of 
his  intellectual  and  manual  labor  in  making  the  original,  from 
which  this  and  other  copies  had  been  made,  circulated  and  pub- 
lished, had  become  a  part  of  the  common  property  of  the 
community.  There  remained  nothing  of  a  copyright  at  common 
law  attaching  to  appellants'  copy.  The  copyright  of  Davie  in 
his  original  draught  was  not  assigned  to  Pees  &  Slocum,  but 
was  lost  by  the  sale  and  publication.  For,  each  owner  of  a 
copy  could  confer  a  right  upon  a  third  person  to  make  a  copy 
from  his,  and  put  it  to  any  use  desired,  and  no  other  owner  of 
a  copy  could  interfere,  by  injunction  or  otherwise,  on  the  ground 
of  an  invasion  of  a  copyright.  Nor  can  we  perceive  how  the 
character  of  appellants'  interest  in  this  atlas  could  be  changed 
by  the  subsequent  addition  of  details,  in  accordance  with  new 
additions  and  sub-divisions,  changes  in  old  ones,  or  in  the 
matter  of  streets,  alleys,  or  the  location  of  railroads.  There  was 
no  change  of  the  plan  ;  the  ideal  of  Kerfoot  or  Davie  was  still 
preserved  and  followed.  The  introduction  of  these  details 
under  the  same  plan  conceived  by  its  author,  was  little  else 
than  mere  manual  labor,  because  it  was  principally  copied  from 
the  continuations  of  the  atlas  belonging  to  the  city,  and  by  ap- 
pellee Peltzer,  who  was  superintendent  of  maps  for  the  city. 
But  even  if  it  were  otherwise,  it  would  make  no  difference,  in 
the  view  we  take  of  another  feature  of  the  case. 
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When  the  great  fire  in  Chicago  came,  October  8,  1871,  all 
these  maps  or  atlases  made  by  Davie,  and  published  as  we  have 
stated,  together  with  the  records  of  the  city  and  county,  from 
which  they  were  compiled,  were  destroyed,  with  the  sole  excep- 
tion of  the  set  belonging  to  appellants,  and  that  of  Ogden  & 
Sheldon.  There  seems  to  have  been  nothing  left  of  the  same 
character. 

These  real  estate  firms  being  the  sole  possessors  of  the  re- 
maining two  sets,  the  original  sources  of  which  were  almost 
wholly  destroyed,  they,  at  once,  conceived  the  idea  of  a  monop- 
oly in  the  sale  of  information  of  daily  and  pressing  necessity. 
To  that  end,  they  formed  a  co-partnership,  based  upon  these 
two  sets  of  maps,  and  their  uses.  This  is  expressly  alleged  in 
appellants'  bill  and  shown  by  the  proofs.  The  board  of  public 
works,  being  deprived  of  the  set  formerly  belonging  to  the  city, 
and  having  daily  necessity  for  their  use,  caused  negotiations  to 
be  entered  into  with  this  new  firm  for  the  privilege  of  obtain- 
ing a  copy  of  their  maps,  or,  in  other  words,  supplying  what 
had  been  lost  by  the  fire,  and  which  could  not  be  supplied  from 
public  records.  In  these  negotiations,  not  only  members  of  the 
old  firm  of  Kees  &  Co.,  appellants,  but  of  Ogden  &  Sheldon, 
participated,  because  both  were  jointly  interested. 

The  consideration  required  by  them  of  the  city  was  $5,000. 
It  was  graduated  by  the  dictates  of  a  conscious  monopoly,  and 
was  apparently  exorbitant.  The  members  of  the  board  had 
no  legal  authority  to  make  a  contract  of  that  nature  binding 
on  the  city.  They  could  only  ascertain  the  need  of  the  privi- 
lege, the  terms  on  which  it  could  be  obtained,  and  report  the 
matter  to  the  common  council  for  its  action. 

This,  they  undertook  to  do,  and  it  is  all.  The  matter  hav- 
ing advanced  this  far,  the  appellants  and  Ogden  &  Sheldon 
permitted  the  copying  to  be  commenced ;  and  it  had  been  partly 
done  under  this  inchoate  contract,  when  the  board  sent  in  their 
report  in  respect  to  it,  which  is  as  follows : 

61— 75th  III. 
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Office  of  the  Board  of  Public  Wokks,    ) 
Chicago,  Dec.  11,  1871.  | 

To  the  Ma/yor  and  Aldermen  of  the  city  of  Chicago  in  Com.' 
mon  Council  assembled: 

The  Board  of  Public  Works  respectfully  represent  that  all 
the  maps  and  plats  belonging  to  the  city  were  destroyed  at  the 
time  of  the  fire.  The  only  complete  copies  of  the  atlas  of  the 
city  now  in  existence,  so  far  as  the  board  are  able  to  ascertain, 
are  those  belonging  to  J.  H.  Rees  &  Co.  and  to  Ogden,  Shel- 
don &  Co.  These  are  tracings  upon  cloth  from  original  maps, 
and  are  believed  to  be  quite  correct.  The  result  of  a  negotia- 
tion which  the  board  have  been  trying  to  make  for  copies  of 
these  maps  is  a  proposition  from  the  owners  to  allow  the  city  to 
make  copies  by  paying  as  compensation  therefor  the  sum  of 
$5,000. 

A  constant  reference  to  these  maps  is  necessary  in  course  of 
business  connected  with  the  city,  and  it  is  of  the  utmost  import- 
ance that  the  city  be  in  possession  of  them. 

The  board  are  inclined  to  think  that  the  price  asked  is  as 
reasonable  as  could  be  expected  under  the  circumstances,  and 
therefore  recommends  the  passage  of  the  following  order,  author- 
izing the  board  to  arrange  with  Messrs.  J.  H.  Rees  &  Co.,  and 
Ogden,  Sheldon  &  Co.,  for  making  copies  of  their  maps  at  the 
price  named. 

Respectfully  submitted, 

J.  McAbthur,       I  ^^^^^  ^^  p^^^.^  ^^^^^^ 

R.  Prindeville,    \  '^ 

This  was  the  only  mode,  under  the  charter,  in  which  a  contract 
binding  upon  the  city  could  be  made ;  and  of  this  appellants 
and  their  co-partners,  Ogden  &  Sheldon,  were  bound  to  take 
notice.  Especially  is  this  so,  in  view  of  the  fact  that  Mr.  Ogden 
was  not  only  a  member  of  the  council,  but  of  the  finance  com- 
mittee, through  whose  recommendation  the  matter  was  to  be 
brought  before  the  council  for  action.  Upon  the  foregoing 
report  the  finance  committee  first  acted,  Mr.  Ogden,  as  a  mem- 
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ber,  insisting  that  this  large  sum  should  be  paid,  on  the  ground 
that  the  owners  of  the  maps  would  thereby  lose  their  monop- 
oly. He  asked  for  no  restrictions ;  none  are  contained  in  the 
report  of  the  Board  of  Public  Works.  The  finance  committee 
were  induced  by  the  urgency  of  Mr.  Ogden,  one  of  the  pro- 
prietors of  the  maps,  and  jointly  interested  with  appellants  in 
the  very  contract  proposed  by  the  board  to  be  consummated  by 
the  common  council,  to  accede  to  the  terms  so  proposed.  The 
finance  committee  reported  in  favor  of  the  city  accepting  them, 
and  the  council  passed  an  ordinance  to  that  effect.  The  con- 
tract, in  fact,  and  legal  effect,  made,  was  with  the  city  of  Clii- 
cago,  and  not  with  the  Board  of  Public  Works,  as  is  alleged  in 
the  bill  of  complaint,  and  it  was  with  Ogden  &  Sheldon  as 
much  as  with  appellants.  The  latter  are  as  much  bound  by  the 
action  of  Ogden  as  if  all  had  been  personally  present. 

It  was  the  privilege  or  license  to  make  copies  for  public 
use,  to  be  paid  for  out  of  the  public  treasury,  which  was  sold. 
The  argument  of  Ogden  in  favor  of  the  exorbitant  price  ex- 
acted, was  that  because  the  copy  so  made  was  for  public  use,  it 
would  deprive  them  in  a  measure  of  the  benefit  of  the  monop- 
oly which  the  circumstances  gave  them.  Is  not  Ogden,  who 
was  thus  acting  in  an  oflicial  and  fiduciary  capacity  for  the  tax- 
payers of  Chicago,  but  in  making  a  contract  in  his  own  favor, 
estopped  from  alleging  that  this  privilege,  so  purchased,  was 
only  for  a  limited,  and  not  a  general,  public  use?  If  he  is 
estopped,  so  are  appellants,  who  were  jointly  interested  with 
him. 

We  might  go  further,  and  say  that  even  if  restrictions  had 
been  placed  upon  the  privilege,  either  express  or  implied,  the 
position  which  Ogden  occupied  in  this  transaction  would  pre- 
clude him  from  going  into  equity  for  any  relief  based  upon  a 
contract  so  made.  Appellants  are  in  no  better  situation.  They 
cannot  escape  the  consequences  of  their  joint  relations  with 
Ogden  by  bringing  this  bill  in  their  own  name,  omitting  those 
of    Ogden  &  Sheldon.      This  piece   of    strategy,  instead   of 
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helping  their  case,  furnishes  an  indubitable  ground  for  dismiss- 
ing their  bill  for  want  of  necessary  parties  plaintiff  apparent 
upon  the  face  of  the  bill.  It  is  really  trifling  with  the  admin- 
istration of  justice  to  thus  boldly,  and  without  color  of  reason, 
violate  a  cardinal  rule  of  chancery  practice,  as  though  nothing 
in  all  the  wide  domain  of  law  could,  be  regarded  as  definitely 
settled  beyond  controversy. 

We  have  arrived  at  the  following  conclusions  :  1.  Appellants 
had  no  copyright  at  common  law  in  the  copy  of  Davie's  atlas 
they  purchased  of  him.  2.  If  they  acquired  any  by  the  acces- 
sion of  subsequent  matter  in  accordance  with  Davie's  plan, 
then,  by  the  sale  to  the  city  of  Chicago  of  the  privilege  of 
making  a  copy  for  public  use,  without  restriction,  by  contract, 
they  thereby  lost  their  copyright  in  such  new  matter,  and  it 
became  the  common  property  of  the  community.  3.  By 
Ogden's  position  as  member  of  the  common  council  and  of  the 
finance  committee,  and  his  interest  in  the  subject  matter,  and 
his  conduct  in  making  the  contract,  he  is,  and  consequently, 
appellants  are,  estopped  from  setting  up  any  alleged  restrictions, 
and  equity  will  not  lend  its  aid  to  grant  relief  upon  alleged 
rights  arising  out  of  such  a  transaction,  it  being,  constructively, 
at  least,  fraudulent.  4.  Any  person,  with  the  permission  of 
the  city  authorities,  may  make  copies  of  the  whole,  or  any  part, 
of  the  maps  belonging  to  the  city  and  obtained  under  the  priv- 
ilege so  purchased  of  appellants  and  Ogden  &  Sheldon.  The 
appellants'  bill  was  properly  dismissed  upon  the  merits,  and 
the  ground  that  Ogden  &  Sheldon  were  necessary  parties, 
therefore  the  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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Charles  A.  Gregory 

V. 

George  R.  Clarke  et  al. 


Tbust  debd  — place  of  sale.  After  the  destruction  of  the  court  house  of 
Cook  county  by  fire,  and  while  the  circuit  and  superior  courts  of  that 
county  were  held  in  a  portion  of  the  old  court  house,  which  had  been 
repaired  and  fitted  for  that  purpose,  a  party  gave  certain  trust  deeds,  with 
a  power  of  sale,  to  be  made  "  at  the  north  door  of  the  court  house  in  the 
city  of  Chicago,  in  the  State  of  Illinois."  The  trustee  advertised  the  sale 
"  at  the  north  door  of  the  court  house,  in  the  city  of  Chicago,  in  the  county 
of  Cook,  and  State  of  Illinois,  namely,  at  the  west  door  of  the  north  doors 
of  the  building  used  as  a  court  house,  situated,"  etc. :  Held,  that  the  sale 
was  advertised  to  be  made  at  the  right  place — the  place  designated  in  the 
trust  deeds. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
William  W.  Farwell,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  by  Charles  A.  Gregory  against 
George  R.  Clarke,  trustee,  and  J.  C.  Burrage,  to  enjoin  the 
sale  of  certain  real  estate  under  certain  deeds  of  trust  executed 
by  the  complainant.  The  material  facts  appear  in  the  opinion 
of  the  court. 

Messrs.  Monroe,  Bisbee  &  Gibbs,  for  the  appellant. 

Messrs.  Sleeper  &  Whiton,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  to  enjoin  a  proceeding  for  the 
sale  of  premises  under  four  certain  trust  deeds.  A  preliminary 
injunction  was  granted.  Upon  answer  and  affidavits  filed,  on 
motion  the  injunction  was  dissolved,  and  the  bill  dismissed  for 
want  of  equity,  and  complainant  appealed. 

The  trustee  had  advertised  the  premises  for  sale  under  the 
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trust  deeds,  and  the  sole  question  is,  whether  the  sale  was  adver- 
tised to  be  made  at  the  right  place,  that  is,  at  the  place  fixed  by 
the  grantor  in  the  trust  deeds. 

The  trust  deeds  were  dated  July  10,  1872,  and  the  place  of 
sale  designated  in  each  was,  "  at  the  north  door  of  the  court 
house,  in  the  city  of  Chicago,  in  the  State  of  Illinois." 

The  trustee  advertised  the  land  for  sale,  "  at  the  north  door 
of  the  court  house,  in  the  city  of  Chicago,  in  the  county  of 
Cook,  and  State  of  Illinois,  namely,  at  the  west  door  of  the 
north  doors  of  the  building  used  as  a  court  house,  situated  at  the 
south-east  corner  of  La  Salle  and  Adams  streets  in  said  city  of 
Chicago." 

From  all  that  appears,  there  was,  prior  to  October  9,  1871,  a 
court  house  in  the  city  of  Chicago,  on  the  square  of  ground 
bounded  by  Randolph,  Clark,  Washington  and  La  SaUe  streets, 
which  had  a  north  door ;  that  the  east  wing  of  that  court  house 
fronted  on  Clark  street,  and  had  an  east  door  on  Clark  street,  but 
no  north  door.  That  the  whole  court  house  was  destroyed  by  fire 
October  9,  1871,  so  as  to  render  it  unfit  for  use  or  occupation, 
that  part  having  its  north  door  on  or  towards  Randolph  street, 
utterly,  and  has  never  been  there  since ;  and  that  the  east  wing 
was  afterward  repaired,  so  that  the  criminal  court  and  county 
court  of  Cook  county  were  held  in  it. 

That  on  July  10, 1872,  the  date  of  the  trust  deeds,  the  circuit 
court  and  Superior  Court  of  Cook  county  were  held  in  the  build- 
ing mentioned  in  the  notice  of  sale,  which  was  erected  for  that 
purpose  among  others ;  that  such  courts  had  been  held  there 
for  a  long  time  prior  thereto,  and  ever  since  have  been  held 
there ;  that  the  clerks'  offices  of  those  courts,  with  all  papers 
pertaining  to  them,  were  kept  in  that  building,  and  had  been 
since  its  use  as  a  court  house.  That  the  building  had  been 
known  as  the  court  house,  as  well  as  the  city  hall ;  that  all  writs 
and  process  issued  from  said  courts,  since  the  building  has  been 
so  used,  have  been  made  returnable  "  at  the  court  house  in  the 
city  of  Chicago."     This  building  has  two  north  doors. 
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We  can  have  no  doubt  that  the  sale  was  here  advertised  to 

be  made  at  the  right  place  —  at  the  place  designated  in  the  trust 

deeds. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


James  D.  Housh 

V. 

The  People  of  the  State  of  Illinois. 


1.  Warrant  to  arrest  for  criminal  offense  —  sufficiency  of  affidavit. 
An  affidavit  made  before  a  justice  of  the  peace,  tliat  the  affiant,  at,  etc., 
on,  etc.,  "had  a  saddle  and  sheep  skin  stolen  from  his  barn  in  said 
place,  and  that  he  verily  believes  they  are  now  in  possession  of  a  man, 
name  unknown,  a  large  size  man,  riding  a  sorrel  mare  with  a  light  mane 
and  tail,  and  young  colt  running  after,  when  last  seen,  who  stayed  last 
night  at  Edmund  Russel's,  in  Persifer  township,  this  county,"  is  wholly 
insufficient  to  confer  jurisdiction  upon  the  justice  to  issue  a  warrant  for 
the  arrest  of  the  party  described,  as  it  fails  to  show  that  such  person  was 
guilty  of  any  crime,  and  that  affiant  had  just  and  reasonable  grounds  to 
suspect,  or  did,  in  fact,  suspect  he  was  guilty,  and  the  warrant  issued 
thereon  is  void. 

2.  Escape  —  criminal  liability  of  officer.  A  constable  will  not  be  liable 
to  a  criminal  prosecution  for  voluntarily  allowing  a  prisoner  to  escape, 
for  whose  arrest  he  holds  a  warrant,  fair  on  its  face,  for  a  criminal  offense, 
if  the  affidavit  on  which  the  same  was  issued  fails  to  give  the  court  issuing 
it  jurisdiction  ;  nor  will  the  prisoner  be  liable  for  resisting  arrest  in  such  a 
case. 

3.  Process  —  when  fair  on  its  face  in  a  protection  to  officer,  and  nothing 
more.  The  rule  that  a  ministerial  officer  is  protected  in  the  execution  of 
process  issued  by  a  court  or  officer  having  jurisdiction  of  the  subject  mat- 
ter and  of  the  process,  if  it  be  regular  on  its  face,  and  does  not  disclose 
a  want  of  j  urisdiction,  is  a  rule  of  protection  merely,  and  beyond  that  con- 
fers no  right.  If  the  court  issuing  the  same  was  not  authorized  to  do  so, 
for  want  of  a  proper  complaint,  the  officer  to  whose  hands  it  comes,  when 
sued  for  neglect  of  duty  or  prosecuted  criminally,  may  show  in  defense 
such  want  of  jurisdiction. 


488  HousH  V.  The  People.  [Sept.  T. 

Opinion  of  the  Court. 

Weit  of  Ekkor  to  the  Circuit  Court  of  Knox  county  ;  the 
Hon.  Akthue  A.  Smith,  Judge,  presiding. 

Messrs.  Williams,  McKenzie  &  Calkins,  and  Mr.  A.  L. 
HuMPHEEY,  for  the  plaintiff  in  error.  ■ 

Mr.  J.  J.  TuNNicLiFF,  State's  attorney,  for  the  People. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Appellant  was  convicted  in  the  court  below,  for  permitting 
the  escape  of  a  prisoner,  who  had  been  committed  to  his  cus- 
tody, in  his  official  capacity  of  constable. 

The  affidavit  upon  which  the  warrant,  by  virtue  of  which  the 
prisoner  was  arrested,  was  issued,  is  as  follows : 

"  State  of  Illinois,  ) 

Knox  County.       \ 

"  The  complaint  and  information  of  George  Huggins,  of 
Knox  township  in  said  county,  made  before  James  Moore,  Es- 
quire, one  of  the  justices  of  the  peace  in  and  for  said  county, 
on  the  sixth  day  of  May,  1873,  who,  being  duly  sworn,  upon 
his  oath,  says  that,  in  Knox  township,  in  the  said  county, 
on  the  25th  day  of  April,  1873,  he  had  a  saddle  and  sheep 
skin  stolen  from  his  barn  in  said  place,  and  that  he  verily  be- 
lieves they  are  now  in  possession  of  a  man,  name  unknown,  a 
large  size  man,  riding  a  sorrel  mare  with  a  light  mane  and  tail, 
and  young  colt  running  after,  when  last  seen ;  who  stayed  last 
night  at  Edmund  Russel's,  in  Persifer  township,  this  county. 
He  therefore  prays  that  the  said  unknown  described  man  may 
be  arrested,  and  dealt  with  according  to  law. 

"  Geoege  HuGGms. 
"  Subscribed  and  sworn  to,  before  ) 

me,  this  sixth  day  of  May,  1873.  f 

"James  Mooee, 

"  Justice  of  the  PeaceP 

The  warrant  recites,  among  other  things,  that  complaint  had 
been  made,  under  oath,  by  the  complainant,  that  he  "  had  just 
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and  reasonable  grounds  to  suspect  that  a  certain  unknown  man  " 
(then  follows  the  description  given  of  him  in  the  affidavit)  "  is 
guilty  of  said  theft,  or  larceny  of  saddle  and  sheep  skin,  as  he 
verily  believes."  The  warrant  is,  in  other  respects,  in  the  usual 
form,  and  no  objection  is  taken  to  it,  except  such  as  is  predi- 
cated on  the  insufficiency  of  the  affidavit. 

The  warrant  was  placed  in  the  hands  of  a  constable  named 
Thurman,  to  execute.  Thurman,  after  receiving  the  warrant, 
arrested  a  man  answering  to  the  description  therein  given,  and 
subsequently  delivered  the  warrant  to  appellant,  and  placed  the 
prisoner  in  his  custody.  The  proof,  we  shall  assume,  is  suffi- 
ciently clear  that  appellant  voluntarily  permitted  the  prisoner  to 
escape  from  his  custody. 

The  first  and  third  instructions  given  by  the  court,  at  the 
instance  of  the  people,  embrace  the  only  question  necessary  to 
be  considered,  and  are  as  follows : 

"  1st.  The  court  instructs  the  jury  that  the  warrant  introduced 
in  evidence  in  this  case  is  a  legal  warrant,  and  will  be  so  re- 
garded by  the  jury. 

"  3d.  The  jury  are  instructed  that,  if  they  shall  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  on  the  6th  day  of 
May,  A.  D.  1873,  the  warrant  introduced  in  evidence  in  this  case, 
was  issued  by  James  Moore,  a  justice  of  the  peace  of  said  Knox 
county,  in  the  State  of  Illinois,  on  the  complaint  of  George 
Huggins,  for  the  arrest  of  the  person  described  therein,  for  a 
criminal  offense,  and  that  said  warrant  was  delivered  to  Fletcher 
Thurman,  a  constable  of  said  Knox  county,  to  arrest  the  person 
named  therein,  and  that  said  Thurman,  as  such  constable,  and 
under  and  by  virtue  of  said  warrant,  did  arrest  one  William 
Hughes,  and  that  said  Hughes  was  the  person  described  in  said 
warrant ;  and  that  said  Thurman  afterwards  delivered  the  said 
warrant,  and  the  body  of  said  prisoner,  Hughes,  into  the  legal 
custody  of  the  defendant,  Jas.  D.  Housh,  then  and  there  a 
constable  of  said  Knox  county,  and  that  said  James  D.  Housh 
wilfully  failpd  and  neglected  to  bring  the  said  prisoner  before 
62— 75th  III. 
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said  James  Moore,  the  officer  who  issued  said  warrant,  or  before 
any  other  justice  of  the  peace,  in  his  absence,  as  required  by  law, 
but  voluntarily  suffered  and  permitted  said  prisoner,  before  con- 
viction, to  escape  and  go  at  large,  in  manner  and  form  as  charged 
in  the  indictment,  then  the  jury,  if  true  to  their  oaths,  must 
find  the  defendant  guilty." 

Section  6,  article  2,  of  the  constitution,  is :  "  The  right  of  the 
people  to  be  secure  in  their  persons,  houses,  papers  and  effects, 
against  unreasonable  searches  and  seizures,  shall  not  be  violated  : 
and  no  warrant  shall  issue  without  probable  cause,  supported  by 
affidavit,  particularly  describing  the  place  to  be  searched,  and 
the  person  or  thing  to  be  seized."  And  section  4,  of  division 
18th,  of  the  Criminal  Code  (Gross'  Stat.  1869,  p.  208),  provides 
that  it  shall  be  lawful  for  any  judge  of  the  supreme  or  circuit 
court,  in  his  circuit,  and  any  justice  of  the  peace,  in  his  county, 
"  upon  oath  or  affirmation  being  made  before  him,  that  any  person 
or  persons  have  committed  any  criminal  offense  in  this  State, 
or  that  a  criminal  offense  has  been  committed,  and  that  the  wit- 
ness or  witnesses  have  just  and  reasonable  grounds  to  suspect 
that  such  person  or  persons  have  committed  the  same,  to  issue 
his  warrant  under  his  hand,"  etc. 

It  will  have  been  observed  that  the  affidavit  in  this  record 
wholly  omits  to  state,  either  that  the  person  therein  described 
committed  the  offense  for  which  the  warrant  for  his  arrest  was 
issued,  or  that  the  person  at  whose  instance,  and  upon  whose 
complaint  it  was  issued,  had  just  and  reasonable  grounds  to  sus- 
pect, or  did  in  fact  suspect,  that  he  was  guilty  of  such  offense. 
It  is  true,  that  the  recent  possession  of  stolen  property,  unex- 
plained, raises  a  presumption  that  the  person  in  possession  stole 
it ;  but  this  is  only  a  rule  of  evidence,  and  the  presumption 
may  be  overcome  by  proof  showing  that  the  possession  is  not 
inconsistent  with  an  honest  intention.  The  citizen  is,  both  by 
the  constitution  and  the  law,  entitled  to  be  free  from  arrest,  by 
warrant  on  a  criminal  charge,  until  a  complaint  under  oath  or 
affirmation  is  made,  charging  that  a  crime  has  been  committed. 
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and  that  there  is  probable  cause  to  suspect  that  he  committed 
the  same.  From  aught  that  appears  in  this  affidavit,  the 
prisoner  may  have  honestly  come  to  the  possession  of  the  prop- 
erty claimed  to  have  been  stolen,  by  purchase,  or  by  borrowing, 
or  by  finding ;  and  this  may  have  been  known  to  the  person 
making  the  affidavit.  There  is  nothing  in  the  affidavit  neces- 
sarily inconsistent  with  this  idea.  Without  saying  more,  it  is 
sufficient  that,  in  our  opinion,  the  affidavit  was  insufficient  to  give 
jurisdiction  for  the  purpose  of  issuing  the  warrant. 

A  majority  of  the  court  are  of  opinion  that,  the  affidavit  being 
insufficient,  the  prisoner  was  improperly  deprived  of  his  liberty, 
and  he  was  justified  in  asserting  his  right  to  his  freedom,  guar- 
anteed to  him  by  the  constitution  and  the  law,  by  refusing  to 
submit  to  the  warrant.  In  breaking  away  from  the  officer's 
custody,  he  committed  no  offense.  The  State  v.  Zeach,  7 
Conn.  752. 

The  rule,  as  found  in  treatises  upon  criminal  law,  is,  that 
whenever  an  imprisonment  is  so  far  irregular,  that  it  is  no 
offense  in  the  prisoner  to  break  from  it  by  force,  it  will  be  no 
offense  in  the  officer  to  suffer  him  to  escape.  2  Hawk.  P.  C. 
ch.  29,  §  2 ;  Roscoe's  Criminal  Evidence,  459 ;  1  Russell  on 
Crimes,  417. 

It  is  true,  as  contended  by  the  State's  attorney,  that  as  the 
warrant  was  regular  on  its  face,  the  officer  who  made  the  arrest, 
and  the  appellant  who  received  the  custody  of  the  prisoner, 
would  be  protected  in  an  action  for  assault  and  false  imprison- 
ment, in  consequence  of  his  arrest  and  deprivation  of  liberty, 
but  it  does  not  follow  therefrom,  that  appellant  was  bound  to 
obey  the  wan*ant.  The  somewhat  anomalous  condition  that  a 
sheriff  or  constable  occupies  in  such  cases  is  well  explained  in 
Tuttle  et  al.  v.  Wilson,  24  111.  561 : 

It  is  there  said :  "  The  rule  that  a  ministerial  officer  is  pro- 
tected in  the  execution  of  process  issued  by  a  com*t,  or  officer 
havirig  jurisdiction  of  the  subject  matter,  and  of  the  process,  if 
it  be  regular  on  its  face,  and  does  not  disclose  a  want  of  jurisdic- 
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tion,  is  a  rule  of  protection  merely,  and  beyond  that,  confers  no 
riglit ;  it  is  held  to  be  personal  to  the  officer  himself,  and  affords 
no  shelter  to  the  wrong-doer,  under  color  of  whose  process,  if  it 
be  void,  the  officer  is  called  upon  to  act. 

"  Such  an  officer  may  stop  in  the  execution  of  process,  regular 
on  its  face,  whenever  he  becomes  satisfied  there  is  a  want  of 
jurisdiction  in  the  officer  or  court  issuing  it ;  and  if  sued  for 
neglect  of  duty,  may  show  in  his  defense  such  want  of  jurisdic- 
tion. Earl  V.  Cam])  et  al.  16  Wend.  562.  He  can,  if  he 
chooses,  take  the  responsibility  of  determining  the  question  of 
jurisdiction,  or  any  other  question  to  which  the  process  may 
give  rise." 

The  justice  of  the  peace  not  having  been  invested  with  juris- 
diction by  the  affidavit  to  issue  the  warrant,  it  was  void,  and  it 
necessarily  follows  that  the  court  erred  in  giving  the  instruc- 
tions, and  that  appellant's  conviction  was  improper.  The  judg- 
ment is  reversed  and  the  defendant  discharged. 

Judgment  reversed. 


Nathaniel  Smith 

V. 

Fredeeick  Bindee. 


1.  Insurance  —  right  of  company  to  premium  in  hands  of  agent  after  its 
insolvency.  Where  money  paid  to  an  agent  of  an  insurance  company  has 
not  been  paid  over  to  the  company,  or  accounted  for  to  it,  the  company, 
having  in  the  mean  time  became  insolvent,  cannot  maintain  an  action  for 
its  recovery,  as  the  consideration  for  which  it  was  paid  has  failed. 

3.  Same  —  rigJit  of  party  to  recover  back  premium  in  Jiands  of  an  agent  of 
an  insolvent  company.  Where  a  party  insuring  has  paid  the  premium  to 
the  agent  of  the  company,  and  before  the  agent  has  paid  over  the  same,  or 
assumed  any  liability  on  account  of  it,  the  company  becomes  insolvent,  and 
such  party  notifies  the  agent  that  he  claims  the  money,  and  does  not  rely 


1874.]  Smith  v.  Binder.  493 

Syllabus.     Opinion  of  the  Court. 

upon  the  policy  issued  to  him,  which  is  worthless,  he  may  recover  back  the 
premium  in  a  suit  against  the  agent,  even  though  he  does  not  surrender 
the  policy  until  after  suit  brought. 

3.  Agent  —  liability/  of,  for  money  paid  to  him  by  another  which  he  refuses 
to  repay.  Where  a  contract  has  been  rescinded,  or  a  person  has  received 
money  as  agent  of  another,  who  had  no  right  thereto,  and  has  not  paid  it 
over,  an  action  may  be  maintained  against  the  agent  by  the  party  entitled 
to  it,  to  recover  the  money  ;  and  the  mere  passing  such  money  in  account 
with  his  principal,  or  making  a  rest  without  any  new  credit  given  to  him, 
fresh  bills  accepted,  or  further  sums  advanced  to  the  principal  in  conse- 
quence of  it,  is  not  equivalent  to  a  payment  of  the  money  to  the  principal. 
But,  in  general,  if  the  money  be  paid  over  before  notice  to  retain  it,  the 
agent  is  not  liable. 

4.  Instructions  —  when  trivial  errors  in,  will  not  reverse.  Where  the 
verdict  and  judgment  are  clearly  right  from  the  evidence,  this  court  will  not 
reverse  for  trivial  errors  in  the  giving  or  modifying  of  instructions. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

•  Mr.  Samuel  Richolson,  for  the  appellant. 

Messrs.  Bushnell,  Bull  &  Oilman,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  cause  was  .originally  commenced  before  a  justice  of  the 
peace,  by  Frederick  Binder  against  Nathaniel  Smith,  to  recover 
a  certain  sum  of  money  which  was  paid  to  appellant,  as  agent 
of  an  insurance  company,  as  the  premium  for  two  policies  of 
insm*ance,  issued  to  appellee  upon  certain  property. 

From  the  judgment  of  the  justice  of  the  peace  an  appeal 
was  prosecuted  to  the  circuit  court,  where  a  trial  was  again  had, 
which  resulted  in  a  verdict  in  appellee's  favor. 

The  appellant  brings  the  record  here,  and  seeks  a  reversal  of 
the  judgment ;  first,  on  the  ground  the  verdict  is  contrary  to 
the  evidence,  and  second,  that  the  court  erred  in  giving  one 
instruction  for  appellee  and  in  refusing  an  instruction  as  asked 
by  him. 

On  the  7th  day  of  September,  1871,  appellant,   who  wa3 
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agent  of  The  Fireman's  Insurance  Company,  of  Chicago, 
agreed  with  appellee  to  insure  his  property,  valued  at  $3,500  ; 
an  application  was  sent  to  the  company,  and  two  policies  were 
returned,  one  in  the  Fireman's  and  the  other  in  the  Mutual 
Security,  of  Chicago,  which  was  delivered  to  appellee,  and  he 
paid  appellant  the  premium,  which  amounted  to  $127. 

The  property  was  insured  for  one  year.  The  great  fire  in 
Chicago  of  October  9,  18Y1,  rendered  both  of  the  companies 
insolvent.  A  few  days  after  the  fire,  appellant  informed  appel- 
lee that  he  had  not  sent  the  premium  paid  for  the  insurance  to 
the  company,  but  still  held  it  in  his  hands,  and  as  the  companies 
had  failed,  appellee  claimed  the  money. 

Appellant  declined  to  pay  the  money  back  to  appellee,  and 
the  evidence  fails  to  show  that  he  ever  paid  it  to  the  company  ; 
after  the  commencement  of  this  suit,  it  appears  he  made  a  set- 
tlement with  the  assignee  of  the  company  and  obtained  a  receipt 
in  full,  but  paid  less  than  twenty  dollars  of  the  money,  the 
balance,  he  testifies,  was  applied  in  payment  of  a  debt  the  com- 
pany owed  him. 

The  policies  were  retained  by  appellee,  although  not  regarded 
by  him  or  appellant  of  any  value,  as  appears  from  the  interviews 
between  them  relative  to  a  settlement  of  the  matter,  until  after 
the  suit  was  brought,  when  they  were  delivered  to  appellant. 

It  was  held  by  this  court,  in  Farmers  <&  Merchants'  Ins. 
Co.  V.  Smith,  63  111.  187,  that  an  insolvent  insurance  company 
could  not  recover  from  the  holder  of  one  of  its  policies,  upon  a 
promissory  note  given  for  the  insurance,  upon  the  ground  that 
the  consideration  for  which  the  note  was  given  had  failed.  It 
was  there  said,  "We  do  not  understand  on  what  ground  a 
bankrupt  company  can  continue  to  claim  an  annual  payment 
for  protection  against  fire,  which  it  does  not  pretend  to  be  able 
to  furnish." 

Had  appellee  given  a  promissory  note  for  the  insurance,  it 
is  clear  no  recovery  could  have  been  had  upon  it  by  the  company. 

Upon  the  same  principle,  the  money  of  appellee  paid  for  the 
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insurance  not  having  reached  the  company,  and  the  considera- 
tion for  which  it  was  to  be  paid  to  the  insurance  company  hav- 
ing failed,  we  perceive  no  ground  upon  which  the  company 
could  maintain  an  action  for  its  recovery. 

If,  then,  the  insurance  company  is  not  entitled  to  the  money, 
the  only  remaining  question  to  be  considered  is,  whether  the 
insured  has  a  right  of  recovery  against  the  agent. 

The  policies  held  by  appellee  were  worthless,  and  while  it 
would  have  been  well  for  him  to  have  surrendered  them  for 
cancellation,  yet  his  failure  to  do  this  could  not  materially  affect 
his  rights. 

It  does  not  appear  that  appellee  held  the  policies  for  the  pur- 
pose of  holding  the  insurance  companies  responsible  in  case  of 
a  fire ;  on  the  other  hand,  it  is  apparent  from  all  the  testimony 
that  the  poKcies  were  regarded  as  of  no  value  by  all  concerned. 

It  is,  however,  insisted  that  appellant  was  acting  as  the  mere 
agent  of  the  insurance  company,  and  on  that  account  could  not 
be  made  personally  liable.  This  is  not,  however,  an  action 
brought  against  an  agent  to  recover  damages  for  the  non-per- 
formance of  a  contract,  but  the  theory  upon  which  the  action 
can  be  sustained  is,  that  it  is  an  action  to  recover  back  a  speci- 
fied sum  of  money  received  by  him  and  wrongfully  withheld. 

The  rule  of  law  that  must  control  the  question  is  clearly 
stated  in  Yol.  1  Chitty's  Pleadings,  page  36,  as  follows  :  "When 
a  contract  has  been  rescinded,  or  a  person  has  received  money 
as  agent  of  another,  who  had  no  right  thereto,  and  has  not  paid 
it  over,  an  action  may  be  sustained  against  the  agent  to  recover 
the  money ;  and  the  mere  passing  of  such  money  in  account 
with  his  principal,  or  making  a  rest,  without  any  new  credit 
given  to  him,  fresh  bUls  accepted,  or  further  sums  advanced  to 
the  principal  in  consequence  of  it,  is  not  equivalent  to  a  pay- 
ment of  the  money  to  the  principal.  But,  in  general,  if  the 
money  be  paid  over  before  notice  to  retain  it,  the  agent  is  not 
liable.  See  also  Story  on  Agency,  §  300 ;  Hearse?/  v.  Pruyn, 
1  Johns.  179. 
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Appellant  had  incurred  no  new  liability  to  tlie  company  after 
he  received  the  money,  no  bills  were  accepted  or  money 
advanced  on  account  of  it,  and,  when  the  insolvency  of  the 
companies  occurred,  the  company  of  which  appellant  was  agent 
had  no  just  or  legal  right  to  insist  upon  its  payment ;  and  when 
appellee  notified  appellant  that  he  claimed  the  money,  appel- 
lant became  bound  to  pay  it  over  to  him. 

The  objection  taken  to  the  instruction  given  for  appellee  is, 
that  it  was  not  justified  by,  or  based  upon  the  evidence. 

The  instruction  was  not,  perhaps,  fully  warranted  by  the 
evidence,  and  should  have  been  modified,  but  we  do  "not  think 
this  instruction  misled  the  jury.  The  verdict  of  the  jury  was 
right,  on  the  evidence,  and  although  slight  errors  may  have 
intervened,  we  caimot  on  that  ground  reverse. 

The  same  may  also  be  said  of  the  modification  made  by  the 
court  to  appellant's  sixth  instruction. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


The  Westeen  Union  Railroad  Company 

V. 

Franklin  Smith. 


1.  Settlement  —  talcing  payment  under  protest  not  a  settlement  or 
estoppel.  Where,  on  an  attempt  to  adjust  and  settle  an  account,  the  defend- 
ant allowed  the  plaintiff  such  items  and  sums  as  he  supposed  to  be  right, 
wholly  ignoring  the  plaintiflPs  other  claims,  and  paid  the  plaintiff  on  the 
defendant's  own  views  of  what  was  just  and  proper,  which  was  received 
under  protestation  that  it  was  not  enough,  without  giving  any  release  or 
discharge,  it  was  held  that  this  was  not  a  final  settlement,  and  that  the 
acceptance  of  the  money  offered  could  not  operate  as  an  estoppel  upon  the 
plaintiff,  and  thus  preclude  him  from  suing  for  and  recovering  any  balance 
that  might  be  shown  to  be  due  him. 
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3.  Consolidation  of  railkoads  —  effect  on  prior  liabilities.  Where  the 
articles  of  consolidation  of  two  railway  companies  provided  that  the  new 
company  should  assume  the  debts  and  liabilities  of  the  old  companies,  and 
tihould  assume  and  carry  out  all  their  unexecuted  contracts,  and  the  act  of 
the  legislature,  ratifying  and  confirming  the  consolidation,  saved  the  rights 
and  remedies  of  creditors,  it  was  held  that  a  person  performing  labor  under 
a  contract  with  one  of  the  old  companies  might  maintain  an  action  against 
the  new  company  to  recover  whatever  sum  was  due  him  under  his  contract. 

3.  Parol  evidence  to  explain  contract.  Where  a  party  agreed,  in 
writing,  with  a  railway  company  to  lay  its  track,  using  the  words,  "  to 
make  up  the  track  in  good  running  order,  well  surfaced,  ties  evenly  and 
firmly  bedded,  and  2,600  good  ties  to  be  put  in  per  mile,  joints  to  be  properly 
Bet  between  ties,  fastened  with  clasp  joint,  supplied  for  the  purpose,  prop- 
erly fitted,  so  as  to  hold  an  equal  portion  of  each  rail,  and  no  greater  space 
to  be  left  between  the  ends  of  the  rails  than  is  sufficient  for  expansion," 
etc. :  Held,  that  whether  this  required  the  contractor  to  fill  up  the  space 
between  the  ties  with  earth  or  other  proper  substance,  was  a  question  of 
fact  depending  upon  usage  in  such  cases,  and  that  what  was  meant  by  the 
word  "surfaced,"  must  be  determined  from  the  evidence  of  witnesses  con- 
versant with  the  subject  to  which  it  relates. 

4.  Contract  to  construct  bed  of  railroad  between  two  places,  construed. 
A  contract  to  construct  the  road-bed  of  a  railroad,  between  Fulton  and  Port 
Byron,  will  include  all  the  grading  between  the  termini  of  the  road  at 
the  points  as  indicated  by  the  depot  grounds,  and  will  not  be  satisfied  by 
completing  the  work  to  the  corporate  limits  of  the  places  named,  and  con- 
sequently the  contractor  cannot  recover  extra  compensation  for  grading 
within  the  corporate  limits  of  the  last  named  place. 

5.  Same  —  construction  acted  on  by  the  parties.  And  in  such  a  case,  where 
the  contractor  goes  on  and  completes  the  work  within  the  corporate  limits 
of  the  town  without  asking  for  terms,  or  even  asking  for  a  contract  to  do 
the  work,  that  will  be  evidence  that  he  understood  such  work  to  be 
embraced  in  his  original  contract. 

6.  Same  —  right  to  abandon  without  full  performance.  Where  a  party 
contracts  to  lay  the  iron  on  a  certain  number  of  miles  of  a  railroad  track, 
and  is  bound  to  complete  the  same  before  the  ground  should  freeze,  and  the 
company  is  bound  to  furnish  the  iron  and  materials  for  that  purpose,  a 
failure  of  the  company  to  furnish  the  iron  necessary  to  complete  the  work 
before  the  freezing  of  the  ground,  will  authorize  the  contractor  to  abandon 
the  contract,  and  refuse  to  proceed  further  with  it. 

7.  Same  —  if  party  proceeds  after  default  of  the  other,  he  cannot  claim, 
extra  compensation.  Where  a  party  is  prevented  from  completing  his  con- 
tract in  proper  season  by  the  neglect  of  the  other  party  to  furnish  the  nec- 
essary materials,  so  that  he  might  abandon  the  work  if  he  chose  so  to  do, 
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if  ho  afterwards,  on  being  furnished  with  material,  proceeds  and  completes 
the  work  without  any  new  contract,  it  will  be  presumed  that  he  proceeded 
under  the  original  contract,  and  that  will  furnish  the  measure  of  his  com- 
pensation, and  he  cannot  recover  extra  pay  by  showing  the  work  was  worth 
more  on  account  of  the  state  of  the  weather,  or  because  the  ground  was  frozen. 

8.  Same  —  right  to  retain  moneys  due  on  work  to  complete  unfinisJied 
part.  Where  a  party  employed  to  do  certain  work  performs  part  and 
leaves  part  uncompleted,  the  other  party  will  have  the  right  to  retain  out 
of  his  pay,  for  the  work  done,  a  reasonable  sum  to  complete  the  same. 

9.  Samk  —  whether  work  done  is  outside  of  contract  is  a  question  for  the 
jury.  Where  a  party  employed  to  build  a  railroad  expended  labor  in 
encasing  the  embankments  with  stone,  to  protect  them  from  high  water 
and  floods,  for  which  he  claimed  extra  compensation,  it  was  held,  that  if 
this  work  was  done  at  the  request  of  the  company  (it  not  being  specified  in 
the  original  contract),  and  was  not  to  secure  his  other  work  from  injury  or 
destruction  by  high  water,  he  was  entitled  to  recover  what  the  service  was 
reasonably  worth,  but  that  this  was  a  question  for  the  jury  to  find  from  the 
evidence. 

10.  Same  —  right  of  railroad  company  to  charge  contractor  for  use  of 
train,  etc.  If  a  contractor  to  grade  a  railroad  bed  has  the  use  of  an  engine, 
cars,  etc.,  of  the  company  in  removing  earth  and  stone  that  he  is  required 
to  remove  liimself  under  his  contract,  the  company  will  have  the  right  to 
retain,  out  of  his  estimates,  a  reasonable  amount  for  the  use  ;  but  where 
such  engine  and  cars  are  only  used  in  transporting  rock  from  other  places 
to  riprap  embankments  under  an  agreement  to  furnish  the  same,  the  com- 
pany cannot  retain  any  thing  for  such  use. 

11.  Same  —  construed  as  to  the  price  of  stane,  whether  the  price  named 
applies  to  stone  not  excavated  on  line  of  road.  Where  a  contract  for  the 
grading  of  a  railroad  provided  that  the  contractor  should  have  a  certain  price 
per  cubic  yard  for  stone  excavated,  and  a  given  price  per  cubic  j^ird  for 
placing  the  same  on  the  sides  of  embankments,  it  was  held,  that  the  price 
named  in  the  contract  was  not  applicable  to  stone  furnished  by  the  con- 
tractor, not  excavated  in  the  line  of  the  road,  but  got  from  other  places, 
and  hauled  by  him  with  teams,  to  encase  the  embankments,  and  that  for 
such  stone  so  furnished  the  company  was  liable  to  pay  what  it  was  reason 
ably  worth. 

12.  Interest  —  ten  per  cent  not  allowable  except  on  express  contract.  The 
statute  of  1857  only  allows  ten  per  cent  interest  on  express  stipulation  to 
pay  that  rate,  and  not  on  implied  contracts  to  pay  interest.  On  the  latter, 
only  six  per  cent  can  be  allowed.  The  fact  that  the  parties  allowed  ten 
per  cent  on  some  balances  is  not  suflBcient  to  prove  an  express  agreement  to 
pay  that  rate  on  future  balances. 
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Appeal  from  the  Circuit  Court  of  Carroll  county ;  the  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Franklin  Smith 
against  the  Western  Union  Railroad  Company,  to  recover  a 
balance  claimed  to  be  due,  for  work  and  labor  under  a  contract, 
and  for  extra  work  outside  of  the  written  agreement.  The 
material  facts  of  the  case  are  stated  in  the  opinion. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  appellant. 

Mr.  William  Barge,  for  the  appellee. 

Mr,  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  that  on  the  29th  day  of  March,  1865,  Randall  W. 
Smith  entered  into  an  agreement  with  the  Northern  Illinois 
Railroad  Company  to  grade  and  construct  the  earth-work  on 
the  line  of  their  road,  between  Fulton  and  Port  Byron.  The 
contract  was  in  writing,  and  signed  by  the  parties.  From  time 
to  time  there  were  changes  made  in  the  contract,  by  the  company 
agreeing  to  pay  him  for  grubbing,  for  rock  excavation,  and 
trestle-work,  at  prices  specified  in  the  additional  agreements. 
Smith  proceeded  with  the  performance  of  the  work,  until  in 
October  of  that  year,  when,  by  a  mutual  agreement  of  all  par- 
ties, the  contract  was  transferred  to  appellee,  a  brother  of  R. 
W.  Smith.  He  was  to  proceed  to  the  completion  of  the  work, 
on  the  same  terms  as  specified  in  the  agreement.  They  were 
to  pay  him  the  same  prices,  and  in  the  same  manner. 

Appellee  proceeded  with  the  work,  and  the  company  paid 
him  on  monthly  estimates,  making  them  in  his  name  and  pay- 
ments to  him.  Subsequently,  appellee  contracted  to  lay  seven- 
teen miles  of  track  for  the  company.  He  commenced  in  the 
latter  part  of  October,  and  continued  at  the  work  until  he  laid 
all  of  the  iron  the  company  had  provided,  when  he  suspended 
the  work.     But  about  the  first  of  January,  the  company  having 
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procured  iron,  he  proceeded  to  lay  the  balance  of  the  track, 
which  amounted  to  four  and  one-half  miles.  This  was  done 
when  the  ground  was  frozen,  and  the  surface  was  a  portion  of 
the  time  covered  with  ice.  The  contract  provided  that  the 
track  should  be  laid  before  the  ground  should  freeze,  but  that 
was  rendered  impracticable,  because  of  the  failure  of  the  com- 
pany to  furnish  the  iron  necessary  for  the  purpose.  By  the 
contract,  the  company  were  to  pay  him  four  hundred  dollars 
per  mile  for  laying  the  track,  to  furnish  an  engine  and  flats 
properly  manned,  but  he  to  load  and  unload  materials  used  in 
laying  the  track  and  surfacing  it. 

Appellee  also  used  a  large  quantity  of  stone  in  easing  embank- 
ments, to  protect  them  from  being  destroyed  by  the  washing  of 
water.  About  this  item  there  is  a  total  disagreement  of  the  par- 
ties as  to  price,  etc.  Appellee  claims  this  was  work  not  embraced 
in  his  brother's  contract,  whilst  the  company  contend  that  it  is. 
He  claims  that  he  is  entitled  to  pay  for  ballasting,  or  tilling  the 
track,  between  the  ties,  and  for  making  a  fill  and  grading  in 
the  streets  of  Port  Byron.  He  also  claims  for  services,  in  tak- 
ing charge  of  the  hands  of  the  company,  for  himself  and  son, 
in  protecting  the  road  against  high  water  for  half  a  month, 
in  May,  1866,  and  he  claims  interest  on  these  various  sums,  at 
the  rate  of  ten  per  cent.  The  company  charged  him  with  the 
use  of  an  engine,  $1,320,  which  they  deducted  from  his 
estimates  and  retained,  which  he  insists  is  wrong,  as  he  had  paid 
$1,000  in  full  for  the  use  of  the  engine.  The  jury  found  a 
verdict  in  his  favor  for  $9,538.08,  being  the  items  which  he 
claimed,  and  ten  per  cent  interest  per  annum.  The  court  below 
rendered  a  judgment  on  the  verdict,  and  the  company  appeal 
to  this  court. 

It  appears  that  on  the  17th  day  of  January,  1866,  The  North- 
em  Illinois  Railroad  Co.  and  The  Western  Union  Railroad  Co. 
consolidated  and  formed  a  new  company,  under  the  name  of 
The  Western  Union  Railroad  Co.  Hence,  it  will  be  observed 
that  a  portion  of  the  work  for  which  appellee  claims  was  per- 
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formed  before,  and  a  portion  after  the  consolidation.  But  it 
was  agreed  by  the  articles  of  consolidation  that  the  new  com- 
pany should  assume  the  debts  and  liabilities  of  the  old  compa- 
nies, and  should  carry  out  and  perform  all  of  the  unexecuted 
contracts.  And  the  act  of  the  general  assembly,  ratifying  and 
confirming  the  consolidation,  saves  the  rights  and  remedies  of 
creditors,  etc.  Nor  is  there  any  question  made,  nor  do  we  see 
how  any  can  be,  as  to  the  right  of  appellee  to  sue  and  recover, 
if  he  has  a  meritorious  claim. 

It  is  urged,  with  great  apparent  earnestness,  that  when  the 
last  discussion  of  their  accounts  occurred  between  appellee  and 
Thompson,  the  president  of  the  road,  and  appellee  received 
a  part  of  his  claim,  it  should  be  held  and  treated  as  a  final 
settlement.  There  is  no  rule  of  law  declaring  that  such  acts 
amount  to,  or  operate  as,  an  estoppel.  What  the  parties  did 
and  intended  at  that  interview,  like  any  other  fact,  must  be 
ascertained  from  the  testimony  of  witnesses,  in  connection  witli 
the  accompanying  circumstances.  And  from  the  testimony  of 
both  Thompson  and  appellee,  we  fail  to  learn  that  either  party 
understood  it  as  a  final  settlement.  The  president  seems  to 
have  allowed  what  he  supposed  to  be  right,  and  to  wholly 
ignore  appellee's  claim,  and  paid  him  on  his  own  views  of  what 
was  just  and  proper.  But  there  can  be  no  j^retense  that 
appellee  assented  to  the  arrangement,  but,  on  the  contrary,  he, 
Thompson,  and  young  Smith,  all  say  that  he  j)rotested  against 
the  disallowance  of  his  claim.  We  think  there  is  not  the 
slightest  pretense  that"  he  ever  assented  to,  or  was  satisfied 
with,  what  was  then  done,  or  that  he  ever  intended  to  rehn- 
quish  his  claim.  He  took  the  money  that  was  offered  him,  but 
signed  no  release,  acquittance  or  discharge  of  the  company. 

Whether  it  is  necessary,  and  a  part  of  the  undertaking  of  the 
person  contracting  to  lay  the  track  of  a  railroad,  to  fill  up  be- 
tween the  ties  with  earth,  or  other  proper  substance,  is  a  ques- 
tion of  fact.  It  must  depend  upon  the  usage  in  such  cases.  We 
know  that  many  things  are  indispensable  to  complete  the  road.  It 
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must  be  graded,  bridged,  furnished  with  culverts,  embankments 
and  fills.  It  must  be  tied,  and  the  iron  laid  and  secured,  and  then 
it  must,  to  be  a  finished  and  complete  road,  be  filled  and  leveled 
between  the  ties  with  broken  stone,  earth  or  gravel.  AppeUee 
agreed  "  to  make  up  the  track  in  good  running  order,  well  sur- 
faced, ties  evenly  and  firmly  bedded,  and  2,600  good  ties  to  be 
put  in  per  mile,  joints  to  be  properly  set  between  ties,  fastened 
with  clasp  joint,  supplied  for  the  purpose,  properly  fitted  and 
driven  on  so  as  to  hold  an  equal  portion  of  each  rail,  and  no 
greater  space  to  be  left  between  the  ends  of  the  rails  than  suf- 
ficient for  expansion,"  etc. 

The  difiiculty  seems  to  arise  as  to  what  is  embraced  in  the 
term  "  surfaced."  Does  it  mean  that  the  road-bed  shall  be 
■properly  leveled  and  adjusted  to  receive  the  ties  so  as  to  render 
their  surface  even  and  level  ?  Or  does  it  embrace  that,  and  the 
filling  of  the  space  under  and  between  the  ties  ? 

The  witnesses  called  by  the  different  parties  seem  to  disagree 
as  to  which  meaning  is  embraced  in  the  term.  It  seems  to  us 
that  the  meaning  of  the  word,  as  used  in  this  connection,  is 
indefinite,  and  may  be  variously  applied.  Appellee  and  his 
witnesses  understand  it  to  only  require  that  the  surface  of  the 
ties  shall  be  brought  to  a  level,  horizontal  line,  both  lengthwise 
and  laterally.  On  the  other  hand,  the  witnesses  say  that  it  is 
to  fill  the  spaces  between  the  ties.  The  term  in  this  case  is,  no 
doubt,  employed  in  the  sense  applied  by  those  engaged  in  the 
construction  of  such  roads.  We  cannot  determine  from  the 
evidence  that  it  only  embraced  what  is  claimed  by  appellee.  It 
may,  however,  be  shown  on  another  trial.  There  was  some  evi- 
dence tending  to  show  that  the  6ngineer  directed  him  to  fill  in 
the  earth,  and  he  should  be  paid,  but  this  is  flatly  denied  by  the 
engineer,  and  it  is  for  the  jury  to  say  on  which  side  was  the  pre- 
ponderance. 

It  is  claimed  that  the  contract  to  construct  the  road-bed  be- 
tween Fulton  and  Port  Byron  did  not  embrace  the  grading  in 
the  streets,  and  through  the  latter  place ;  and  that  as  the  work 
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was  done  outside  of  the  contract  with  R..  W.  Smith,  appel- 
lee may  recover  the  value  of  the  labor,  and  at  the  season  it  was 
done,  it  was  worth  much  more  than  the  price  fixed  by  the 
agreement  for  grading  outside  of  the  town ;  and  the  jury 
allowed  him  in  their  verdict  the  difference  in  the  rates,  accord- 
ing to  the  proof.  We  are  inclined  to  hold  that  the  parties 
entering  into  the  agreement  understood  that  it  embraced  all  of 
the  grading  between  the  termini  at  the  points  which  are  in- 
dicated by  the  depots,  or  depot  grounds.  No  reason  has  been 
suggested  why  the  company  should  have  refused  to  contract  for 
the  grading  in  the  corporate  limits  of  the  town,  and  not  only 
so,  but  appellee  seems  to  have  so  understood  the  contract,  as  he 
went  on  and  completed  the  work  without  asking  for  terms,  or 
even  asking  for  a  contract  for  the  job.  Had  he  supposed  it 
was  not  embraced  in  his  contract,  he,  as  a  fair  business  man, 
would  at  least  have  obtained  permission  to  do  the  work,  and 
would  naturally  have  been  anxious  to  know  whether  he  was  to 
get  the  same,  or  higher  prices,  for  his  labor.  The  contract  will 
bear  the  construction,  and  the  parties  seem  to  have  so  construed 
it,  that  it  was  embraced  in  the  contract  of  appellee's  brother, 
which  he  had  agreed  to,  and  was  carrying  out. 

It  is  urged  that  the  evidence  fails  to  sustain  the  finding  for 
$900  for  laying  the  last  four  and  a  half  miles  of  track  in  the 
winter.  The  evidence  shows  that  it  was  worth  fifty  per  cent 
more  to  lay  the  track  on  the  frozen  ground  than  when  it  was 
not  frozen.  But  the  question  is  raised,  and  the  finding  depends  • 
upon  its  solution,  whether  the  work  was  done  under  the  agree- 
ment or  outside  of  it.  When  the  company  failed  to  furnish 
the  iron  necessary  to  complete  his  work  within  the  time  limited, 
appellee  had  the  right  to  abandon  the  contract,  and  to  refuse  to 
proceed  further  with  it.  The  company  had  bound  themselves 
to  furnish  the  iron,  and  bound  appellee  to  lay  all  the  track 
before  the  ground  should  freeze  in  the  ensuing  winter,  but  they 
failed  on  their  part,  and  the  contract  was  then  at  an  end,  if 
appellee  saw  proper  to  so  treat  it.    And  whether  he  did  or  not 
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is  a  question  of  fact  to  be  proved,  and  found  by  a  jury.  If 
a23pellee  simply  resumed  track  laying  as  soon  as  the  company 
obtained  iron,  without  any  further  arrangement  or  understand- 
ing, the  reasonable  presumption  would  be  that  he  was  intending 
to  perform  the  labor  under  the  agreement. 

That  it  was  worth  more  seems  to  have  been  conceded,  inas- 
much as  the  engineer  and  president  of  the  road  both  say  that 
they  applied  the  difference  to  make  up  the  lack  of  completing 
the  track  by  filling  in  between  the  ties. 

They  claim  that  they  were  put  to  large  expense  in  complet- 
ing the  track,  and  they  were  willing  to  let  one  offset  the  other ; 
not  that  they  considered  that  they  were  liable,  but  were  will- 
ing to  treat  him  generously,  and  were  willing  to  so  apply  it. 

If  appellee's  contract  required  him  to  fill  in  and  level  up  the 
track,  the  company  had  the  right  to  retain  what  was  a  reasonable 
compensation  for  performing  the  work.  But  that  was  for  the 
jury  to  find,  under  the  evidence. 

Whether  appellee  was  entitled  to  recover  for  his  services, 
and  of  his  son,  and  if  so,  how  much,  depended  upon  the  evi- 
dence. If  the  services  were  performed  at  the  request  of  the 
agents  of  the  company,  and  not  to  secure  appellee's  work  from 
injury  or  destruction  by  the  high  water,  he  should  recover 
for  their  servi(;es  what  they  were  reasonably  worth.  But  this, 
of  course,  must  depend  on  the  evidence,  and  is  for  the  find- 
ing of  the  jury. 

Appellee  insists  that  the  company  wrongfully  retained  $1,- 
320  for  the  use  of  an  engine  and  train,  with  the  fireman, 
engine-driver,  conductor,  and  brakeman.  The  company  claims 
that  he  had  the  use  of  the  train  and  men  in  moving  earth  and 
stone  which  appellee,  by  his  contract,  was  bound  to  remove  at 
his  own  expense.  On  the  other  hand,  appellee  admits  that  he 
had  such  service  to  the  value  of  $1,000,  and  that  he  had  paid 
it  to  the  company.  And  the  vouchers  show  that  he  was  charged 
■that  sum,  and  it  was  deducted  from  his  payments  on  esti- 
mates ;  and  he  insists  that  the  company  have  charged  him  for 
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these  services,  when  the  engine  and  train  were,  under  agreement, 
to  be  furnished  without  charge ;  that  thej  so  furnished  the 
train  to  haul  stone  for  riprapping  the  embankments ;  and  also, 
when  they  were  engaged  in  securing  the  road  against  liigli 
water.  If  the  company  have  charged  him  for  such  service 
when  they  were  to  furnish  it  without  charge,  and  they  have 
retained  and  refused  to  pay  him  what  was  due  on  his  estimates, 
then  he  has  a  right  to  recover  to  that  extent.  But  if,  on 
the  contrary,  they  furnished  him  the  engine  and  cars  as  a 
means  of  removing  earth,  that  he  was  to  do  under  his  con- 
tract, the  company  have  a  right  to  retain  a  reasonable  amount 
out  of  his  estimates. 

It  is  urged  that  appellee  had  no  right  to  recover  interest,  even 
if  he  had  a  right  to  recover  for  the  principal  of  the  various 
amounts  claimed.  The  second  section  of  the  act  of  1857,  page 
45,  authorizes  parties  to  contract  in  writing,  or  verbally,  for  any 
rate  of  interest  not  exceeding  ten  per  cent  per  annum.  But 
the  statute  provides  that  it  must  be  done  by  stipulation  or  agree- 
ment, and  a  fair  and  reasonable  construction  of  the  language  of 
the  section  seems  to  require  that  the  agreement  must  be  express, 
and  not  implied.  Both  of  the  terms  imply  an  actual  contract, 
understood  and  not  implied,  and  when  the  statute  has  required 
that  there  shall  be  a  stipulation  or  agreement,  we  are  unable  to 
say,  in  the  absence  of  such  an  agreement  to  pay  interest,  that 
the  law  will  infer  such  a  contract  or  liability.  In  this  case,  it 
was  no  doubt  the  custom  of  the  parties  to  charge  and  allow  to 
each  other  interest  on  balances,  but  we  think  that  the  evidence 
is  not  sufficient  to  prove  any  express  promise.  Appellee  in  his 
testimony  does  say  it  was  the  agreement,  but  he  limits  this  state- 
ment, so  as  to  only  mean  that  there  was  an  implied  agreement 
on  balances,  after  the  consolidation  ;  that  his  express  agreement 
was  with  Thompson  before  the  consolidation,  and  when  appellee 
held  the  obligations  of  the  road  for  $8,000.  He  says  there  was 
no  agreement  to  pay  interest  on  these  claims.  We  are  therefore 
of  the  opinion,  that,  as  the  evidence  stands  in  this  record,  the 
64 — 75th  III. 
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jury  were  not  warranted  in  finding  and  allowing  interest,  even 
if  their  finding  of  any  portion  of  the  claim  was  correct. 

Appellee  claims  that  the  company  only  allowed  and  paid  him 
on  estimates  for  2578  cubic  yards  of  rock,  one  dollar  per  yard, 
when  it  should  have  been  two  dollars.  It  appears  that  the 
greater  part  of  this  stone  was  used  for  riprapping  the  embank- 
ments of  the  road ;  that  it  was  obtained  on  the  line  of  the  road 
from  a  quarry  adjacent  thereto,  from  a  fallen  stone  building, 
and  loose  stones  picked  up  on  the  surface  of  the  ground  near 
the  road.  Appellants  claim  that  the  price  was  fixed  by  the 
agreement  with  R.  W.  Smith,  and  that  they  allowed  him  that 
price.  That  contract  stipulates,  for  excavation  of  loose  rock, 
one  dollar,  for  ordinary  solid  rock,  one  dollar  and  a  half, 
and  for  extra  solid  rock,  from  one  and  a  half  to  two  dollars. 
This  rock  seems  to  have  been  principally  what  is  denominated 
loose  rock.  It  required  no  blasting,  but  was  raised  with  picks 
and  bars  in  the  street  and  quarry,  and  then  broken  with  ordin- 
ary stone  hammers. 

But  we  are  left  in  doubt  by  the  evidence,  as  to  what  portion 
of  the  stone  that  had  to  be  removed  by  appellee  in  excavating 
the  road-bed,  was  used  for  riprapping.  If  it  was  so  used,  it 
would  seem  that,  inasmuch  as  appellee  was  compelled  to  remove 
it  from  the  road,  when  it  was  agreed  to  pay  him  forty-five 
cents  a  yard  for  putting  it  in  place  on  the  slope  of  the  embank- 
ments, and  as  the  company  furnished  the  engine  and  train,  with 
men  to  control  it,  it  could  never  have  been  contemplated  that 
appellee  should,  for  the  stone  excavated  in  the  track  of  the 
road,  have  more  than  a  dollar  for  excavating  it,  and  forty-five 
cents  for  placing  it  on  the  sides  of  the  embankment.  The  labor 
required  to  remove  it  from  the  track,  would  certainly  be  equai 
to,  if  not  greater  than,  placing  it  on  the  cars,  and  the  forty-five 
cents  a  yard  would  no  doubt  be  ample  compensation  for  unload- 
ing and  placing  it  on  the  slope  of  the  embankments. 

But  there  can  be  no  pretense  that  the  price  of  the  stone  ob- 
tained at  the  other  places  was  governed  by  the  written  agree- 
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ment.  It  did  not  provide  that  appellee  should  furnish  stone, 
but  only  that  he  should  excavate  stone  on  the  track  of  the  road ; 
and,  having  obtained  stone  from  other  places,  and  hauled  with 
teams,  and  this  all  being  outside  of  the  written  contract,  it 
seems  to  be  obvious,  that  for  such  stone,  the  company  should 
pay  what  it  is  reasonably  worth;  and  on  another  trial,  the 
parties  will  be  able,  no  doubt,  to  show  what  portion  of  the  stone 
thus  used  was  excavated  in  the  track  of  the  road,  and  what 
portion  obtained  from  other  sources.  The  evidence  did  not 
warrant  the  finding  of  one  dollar  on  each  yard  of  stone,  in  ad- 
dition to  the  one  dollar  each  that  had  been  paid,  even  if  it  did 
for  any  portion  of  the  amount.  For  the  errors  indicated,  the 
judgment  of  the  court  below  must  be  reversed,  and  the  cause 

remanded. 

Judgment  reversed. 


Stephen  P.  Lunt 

V. 

John  M.  Stephens. 


1.  Mechanic's  lien  —  limitation,  as  to  subsequent  creditors.  Where  the 
petition  for  a  mechanic's  lien  is  not  filed  within  six  months  after  the  com- 
pletion of  the  work,  and  the  money  for  the  labor  and  materials  is  due,  the 
lien  given  by  statute  cannot  prevail  over  the  liens  of  intervening  creditors, 
or  the  rights  of  others  acquired  by  purchase  under  such  intervening  liens. 

2.  Contract  —  construed  as  to  the  number  of  buildings  to  be  erected. 
Under  a  contract,  by  which  the  contractor  is  to  do  all  the  mason,  stone  and 
brick  work,  and  furnish  the  materials  for  a  company  in  the  erection  of  its 
works  and  appurtenances,  no  number  of  buildings  being  specified,  and  it 
not  being  known  just  what  buildings  the  company  would  require,  the  con- 
tractor will  have  no  right  to  insist  upon  the  erection  of  any  certain  niimber 
of  buildings,  but  only  such  as  the  company  may  elect  to  have  erected. 

3.  Same  —  when  buildings  erected  under  such  contract  will  be  regarded  as 
disconnected  from  tliose  first  built,  in  favor  of  intervening  creditors.     Wherej 
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under  a  contract  to  do  all  the  labor  and  furnish  all  the  materials  of  a  cer- 
tain kind  for  the  erection  of  such  buildings  and  appurtenances  as  the  owner 
might  require  for  certain  purposes,  the  contractor  did  all  the  work  he  was 
required  to  do,  or  nearly  so,  on  the  buildings  required  to  be  erected,  and 
settled  for  the  same  ;  and,  after  the  Chicago  fire,  and  a  temporary  suspen- 
sion of  the  owner,  growing  out  of  the  fi[re,he  furnished  labor  and  materials 
in  the  following  year  on  other  buildings  connected  with  the  first,  but  which 
could  have  been  omitted,  and  then  filed  his  petition  to  enforce  his  lien  for 
the  several  sums  due  him,  including  that  due  in  the  first  year,  it  was  held, 
in  favor  of  intervening  creditors,  who  were  sought  to  be  postponed  as  to 
the  whole  of  the  contractor's  claim,  that  the  last  work,  etc.,  could  not  be 
held  to  be  a  continuation  of  the  first,  but  rather  as  a  new  and  independent 
undertaking. 

4.  Mechanic's  lien  —  the  fact  that  a  priar  trust  deed  was  upon  an  equita- 
ble estate  will  not  postpone  it  to  the  mechanic's  lien.  The  fact  that  a  company 
was  the  equitable  owner,  only,  of  land,  and  in  procuring  a  loan  had  the 
party  holding  the  legal  title  in  trust  for  it,  execute  a  deed  of  trust  thereon 
to  secure  its  repayment,  will  not  affect  the  lien  acquired  under  such  deed, 
and  postpone  the  same  in  favor  of  a  subsequent  lien  obtained  under  the 
statute  in  favor  of  one  performing  labor  and  furnishing  materials  for  the 
erection  of  buildings  thereon,  and  give  the  latter  precedence. 

5.  Same  — final  decree  should  settle  the  rights  of  the  several  creditors 
according  to  their  priorities.  Where,  in  a  proceeding  to  enforce  a  mechanic's 
lien,  prior  rights  are  set  up  under  mortgages  and  deeds  of  trust,  and 
judgment  creditors  interplead  after  verdict,  it  is  error  to  render  a  final 
decree  on  the  verdict  in  favor  of  the  petitioner  without  first  ascertaining 
and  determining  the  interests  of  all  the  parties.  This  should  first  be  done, 
and  the  decree  of  sale  should  direct  the  mode  of  distribution  of  the  proceeds 
according  to  the  priorities  of  the  several  claimants. 

6.  Same  — when  party  claiming  prior  lien,  not  bound  to  contest  petitioiier's 
claim  before  the  jury.  In  a  suit  to  enforce  a  mechanic's  lien,  where  the 
only  issue  submitted  to  the  jury  is  the  right  of  the  petitioner  to  a  lien,  and 
the  amount  due  him,  defendants,  who  set  up  prior  liens,  need  not  appear 
before  the  jury  and  contest  the  petitioner's  rights,  as  the  question  of 
priority  of  liens  is  not  before  the  jury,  and  their  verdict  will  not  settle 
that  question. 

7.  Chancery  practice  —  new  party  acquiring  interest  pendente  lite. 
Where  a  party,  pendente  lite,  takes  an  assignment  of  the  interest  of  one  of 
the  parties  to  the  suit,  he  may,  if  he  pleases,  make  himself  a  party  to  the 
suit  by  a  supplemental  bill,  but  he  cannot,  by  petition,  pray  to  be  admitted 
to  take  a  part  as  a  party  defendant. 

8.  Where  a  person  acquires  the  interest  of  a  defendant  in  a  suit  to 
enforce  a  mechanic's  lien,  during  the  pendency  of  the  suit,  and  by  amended 
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petition  he  is  made  a  defendant,  his  position  will  be  precisely  that  of  his 
assignor,  and  no  reason  is  perceived  why  he  cannot  avail  of  the  answer  of 
his  assignor  previously  filed. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

This  was  a  petition  for  a  mechanic's  lien,  filed  by  John  W. 
Stephens,  against  the  Balback  Smelting  and  Refining  Company, 
Robert  H.  Walker,  John  Baldwin,  Jr.,  and  Lawson  S.  Warner. 
Subsequently,  the  petition  was  amended,  by  making  Stephen  P. 
Lunt  a  party  defendant.  The  opinion  of  the  court  contains  a 
substantial  statement  of  the  leading  facts  of  the  case. 

Messrs.  Sleeper  &  Whiton,  for  the  appellant. 

Messrs.  Nicholes,  McKindley  &  Morrison,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  instituted  under  the  mechanics'  lien 
law.  A  brief  history  of  the  case  will  be  necessary  to  a  clear 
understanding  of  the  questions  of  law  raised.  Petitioner  claims, 
the  acting  and  managing  officers  of  the  Balback  Smelting  and 
Refining  Company,  a  corporation  existing  under  the  laws  of 
this  State,  on  the  10th  day  of  August,  1871,  employed  him  to 
do  all  the  work,  and  furnish  all  the  materials  for  the  erection 
and  completion  of  the  mason,  stone  and  brick  work  on  the 
premises  in  question,  for  the  erection  of  its  smelting  and  refin- 
ing works,  and  the  appurtenances  thereto,  in  consideration  of 
which  the  company  agreed  to  pay  him  ten  dollars  per  thousand 
for  brick  in  the  wall,  and  for  all  other  materials  furnished  and 
work  done  as  much  as  the  same  should  be  reasonably  worth. 
Petitioner  further  alleges,  that,  in  pursuance  of  that  agreement, 
he  did  all  the  work,  and  furnished  all  the  materials  required  of 
him  by  the  company,  in  the  construction  of  its  works,  and 
the  appurtenances  thereto,  upon  the  grounds  described ;  that  he 
fully   completed  the  same  by  the   10th   day   of   July,   1872, 
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and  on  that  day  he  had  an  accounting  with  the  company,  and 
there  was  found  due  him,  for  work  done  and  materials  furnished, 
after  allowing  all  payments,  $2,768.25,  which  he  insists  is  still 
due  and  unpaid,  and  that  he  is  entitled  to  interest  thereon. 

Previous  to  August  1st,  1871,  Lawson  S.  Warner  and  one 
Davenport  owned  the  premises  in  equal  shares,  with  the  title  in 
Warner's  name;  and  about  that  day  they  sold  the  same,  by 
verbal  contract,  to  the  company,  for  the  sum  of  $13,260,  and 
agreed  to  take  their  pay  in  the  stock  of  the  company,  at  twenty 
cents  on  the  dollar,  leaving  the  legal  title  of  the  premises  in 
Warner,  for  the  sake  of  convenience,  where  it  remained  up  to 
the  23d  day  of  December,  1871,  when  he,  together  with  his  wife, 
at  the  request  and  by  the  direction  of  the  company,  gave  a  trust 
deed  on  the  premises  to  John  Baldwin,  Jr.,  to  secure  Robert 
H.  Walker  in  a  loan  of  $10,000  to  the  company,  it  being  under- 
stood by  all  the  parties  at  the  time,  the  land  belonged  to  the 
company,  and  the  loan  was  for  its  benefit. 

On  the  1st  day  of  November,  1872,  Baldwin,  as  trustee,  by 
virtue  of  the  power  contained  in  the  trust  deed,  sold  the  prem- 
ises, and  the  same  were  bid  in  under  the  direction  and  for  the  ben- 
efit of  appellant,  for  enough  to  pay  the  debt  secured  by  the  trust- 
deed,  with  the  accrued  interest  and  expenses  of  sale,  he  furnish- 
ing the  money  and  shortly  after  receiving  a  deed  of  the  prem- 
ises, and  now  claims  title  under  that  sale.  This  suit  was  com- 
menced previous  to  that  sale,  and  all  parties  interested,  including 
Lunt,.had  notice  of  its  pendency,  and  that  appellee  claimed  a 
mechanic's  lien  upon  the  premises. 

Baldwin  and  Walker,  who  were  made  defendants  to  the 
original  bill,  filed  a  joint  answer,  in  which  they  set  up  prior 
liens  on  the  premises ;  one,  a  mortgage,  bearing  date  May  25. 
1871,  made  by  Warner  to  Giles  Hubbard  and  Lewis  Stone,  to 
secure  them  in  the  sum  of  $4,700 ;  and  another,  a  trust  deed, 
of  date  June  1,  1871,  made  by  Warner  to  John  Baldwin,  Jr., 
to  secure  Eobert  H.  Walker  in  the  sum  of  $1,000 ;  both  being 
prior  to  the  trust  deed  of  December  23,  1871,  to  secure  Walker 
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ill  the  Slim  of  $10,000,  under  which  Liint  acquired  title.  By 
an  amendment  to  the  petition,  Lunt  was  made  a  defendant. 

The  two  propositions  contained  in  the  answers,  upon  which  the 
defense  seems  to  be  rested,  are:  First — "Whatever  labor  and 
materials  were  furnished  the  company,  prior  to  ^November,  18Y1, 
were  on  work  that  was  entirely  completed  prior  to  the  fire  that 
occurred  on  the  9th  of  October  of  that  year.  Second — The 
petition  herein  not  having  been  filed  within  six  months  from 
that  date,  the  lien  sought  to  be  established  cannot  prevail 
against  appellant's  rights  acquired  under  the  sale  made  on  the 
1st  day  of  December,  1872,  by  virtue  of  the  deed  of  trust  of 
the  date  of  December  23,  1871.  If  the  first  proposition  be 
established,  the  latter  is  but  a  sequence  from  the  bar  created 
by  the  statute  in  favor  of  creditors. 

The  position  of  petitioner  is,  that  the  labor  performed  and 
materials  furnished  the  Balback  Company,  in  the  construction 
of  its  works,  during  the  years  1871  and  1872,  were  upon  a 
single  undertaking,  which  was  only  temporarily  suspended  by 
the  prostration  in  business  that  followed  the  disastrous  fire  of 
October,  1871.  The  testimony  is  of  that  character  that  leaves 
it  in  serious  doubt  whether  this  theory  of  the  case  can  be  main- 
tained, notwithstanding  there  has  been  a  verdict  in  petitioner's 
favor.  We  are  not  inclined  to  attach  much  importance  to  the 
verdict,  for  the  reason,  the  whole  case,  with  all  its  complica- 
tions, seems  to  have  been  submitted  to  the  jury  under  instruc- 
tions, some  of  which  were  much  more  calculated  to  mislead 
than  assist  the  jury  in  arriving  at  a  proper  conclusion.  The 
verdict  is  general,  finding  the  issues  for  petitioner,  and  also  the 
whole  amount  of  indebtedness  of  the  Balback  Company  to  him. 
What  issues  were  submitted,  we  are  unable  to  learn  from  this 
record.  There  is  no  finding  on  the  more  important  inquiry, 
whether  the  labor  performed  and  the  materials  furnished  before 
and  after  the  fire  were  under  the  same  contract,  so  as  to  take 
the  entire  claim  out  of  the  bar  of  the  statute,  in  favor  of  hona 
fide  creditors. 
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But,  regarding  the  verdict  as  finding  that  fact  in  favor  of 
petitioner,  in  view  of  the  evidence,  and  the  erroneous  character 
of  some  of  the  instructions,  it  ought  not  to  be  permitted  to 
stand. 

Petitioner  insists  he  was  to  do  all  the  mason,  stone  and  brick 
work,  and  furnish  the  materials  for  the  Balback  Company  in  the 
erection  of  its  works,  and  the  appurtenances.  Giving  credence 
to  his  entire  testimony,  it  hardly  supports  the  view  it  is  claimed 
the  jury  took  of  the  case.  His  own  testimony  is  to  the  effect, 
it  was  not  known,  when  he  entered  upon  the  work,  just  what 
buildings  would  be  required.  That  was  in  the  discretion  of  the 
company.  Petitioner  does  not  claim  he  was  employed  to  con- 
struct any  particular  number  of  buildings,  but  to  do  all  the 
labor  and  furnish  all  the  materials  the  company  should  require 
in  the  construction  of  its  buildings.  The  most  favorable  con- 
struction of  the  contract,  as  he  alleges  it,  is,  that  he  was  to  do 
all  the  labor  and  furnish  all  the  materials  for  the  erection  of 
such  buildings,  and  appurtenances,  as  the  company,  from 
time  to  time,  should  elect  to  have  erected.  Accordingly,  in  1871 
he  was  employed  to  erect  certain  buildings  for  the  use  of  the 
company.  That  work,  by  all  the  testimony,  had  been  nearly, 
or  quite,  completed  before  the  fire.  Warner,  the  secretary  of  the 
company,  says  they  had  a  settlement  with  petitioner  of  every 
thing  up  to  October,  except,  perhaps,  a  few  thousand  bricks  on 
the  ground  that  had  not  been  used.  Petitioner  denies  any  set- 
tlement had  been  made,  but  the  witness,  Warner,  is  greatly 
strengthened  in  his  testimony  by  the  fact  he  had  the  original 
accounts  rendered,  and  the  record  of  them  in  his  books,  which 
were  saved  from  the  fire,  as  well  as  by  other  evidence  equally 
convincing.  The  whole  enterprise  had  been  abandoned  for 
the  time  being,  in  consequence  of  the  general  suspension  of 
business.  A  period  of  more  than  six  months  elapsed  before 
the  company  was  enabled  to  resume  work.  The  work  peti- 
tioner was  requested  to  do  in  April,  1872,  had  no  necessary 
connection  with  that  of  the    jea,r    previous.      It    was    upon 
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improvements  the  company  could  make  or  omit,  at  its  election. 
The  evidence  affords  much  strona-er  reasons  for  regarding:  it  as 
a  new  undertaking  than  as  a  continuation  of  the  former  contract. 

The  ninth  instruction  in  the  series  given  in  behalf  of  the 
petitioner  stated  a  proposition  that  was  highly  calculated  to  pro- 
duce a  wrong  conclusion  from  the  evidence.  The  jury  were 
told,  if  they  believed,  from  the  evidence,  the  trust  deed  made 
by  Warner  to  Baldwin,  dated  December  23,  1871,  though  exe- 
cuted individually  by  Warner,  was  essentially  a  transaction  of 
the  Balback  Company,  the  money  loaned,  obtained  for  the  com- 
pany with  the  knowledge  and  consent  of  all  parties  that  the 
company  was  the  equitable  owner  of  the  property,  and  was  in 
possession  under  contract  of  sale,  then  they  would  find  the 
property  in  the  Balback  Company,  and  disregard  the  trust  deed 
in  finding  the  extent  of  property  covered  by  lien  of  petitioner 
—  if  they  find  a  lien  —  under  the  evidence.  This  presents  a 
mistaken  view  of  the  law.  How  the  fact  the  company  was  the 
equitable  owner  of  the  land  could  affect  the  lien  created  by  the 
deed  of  trust  in  favor  of  the  creditors  holding  under  it,  we  can- 
not understand.  It  may  be  conceded  it  was,  in  effect,  the  deed 
of  the  Balback  Company.  Still,  it  had  the  clear  right  to  mort- 
gage its  equitable  interest  in  the  property  to  secure  hona  fide 
indebtedness.  Having  done  so,  it  created  a  lien  that  would 
prevail  over  all  junior  liens,  so  far  as  its  interest  in  the  estate 
itself  was  concerned.  If  the  jury  understood  this  instruction 
as  we  do,  it  may  have  produced  a  verdict,  notwithstanding  the 
weight  of  the  evidence  may  have  been  against  the  proposition 
asserted,  that  the  labor  performed  and  the  materials  furnished 
the  second  year  were  done  and  furnished  under  the  undertaking 
of  the  previous  year. 

After  verdict,  certain  intervening  creditors,  by  leave  of  court, 
filed  petitions  to  have  their  claims  against  the  Balback  Com- 
pany made  liens  upon  the  property.  Although  issues  were 
formed,  no  disposition  seems  to  have  been  made  of  these  claims 
before  the  final  disposition  of  the  cause.  A  motion  for  a  new 
65 — 75th  III. 
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trial  having  been  overruled,  and  before  final  decree,  a  motion  was 
made  that,  by  reference  to  a  master,  or  otherwise,  the  court 
would  ascertain  and  determine  the  several  interests  of  all  the 
parties  concerned,  and  by  its  decree  direct  the  mode  of  distri- 
bution of  the  proceeds  of  the  sale  of  the  premises,  accord- 
ing to  the  priorities  of  the  several  claimants.  This  motion  ought 
to  have  been  allowed.  The  practice  in  this  class  of  cases  has 
been  definitely  settled  by  the  former  decisions  of  this  court. 
Power  et  at.  v.  McCord  et  at.  36  111.  214;  Martin  v.  Ever- 
sal  et  aZ.  ib.  222 ;  CrosTcy  et  al.  v.  Corey  et  al.  48  ib.  442 ;  Croshy 
et  al.  V.  ]Sf.  W.  Manufacturing  Co.  ib.  481 ;  Tracy  v.  Rogers^ 
69  ib.  662. 

Ko  disposition  had  been  made  of  the  rights  of  the  interven- 
ing creditors,  whatever  they  may  have  been.  Liens  created  by 
the  mortgages  of  May  and  June,  1871,  in  favor  of  Walker  and 
others,  previous  to  any  labor  done  or  materials  furnished  by 
petitioner,  were  insisted  upon  as  entitled  to  priority,  and  the 
court  was  asked  to  determine  their  validity,  as  well  as  the  lien 
created  by  the  deed  of  trust  of  December  23,  1871.  This  the 
court  neglected  to  do,  and  the  omissioiT  was  error. 

It  is  said,  neither  "Walker  nor  Baldwin  appeared  at  the  trial 
before  the  jury  to  contest  the  claim  of  petitioner.  There  was 
no  necessity  for  an  appearance  by  them.  The  validity  of  the 
prior  liens  had  not  been  submitted  by  any  issue  that  had  been 
formed.  Another  answer  is,  they  had  previously  assigned  all 
their  interest  in  those  claims  to  the  defendant,  Lunt.  But  it 
is  said  he  has  not  set  up  his  equitable  ownership  in  his  answer, 
and  for  that  reason  he  cannot  be  heard  to  insist  upon  the  prior 
liens  created  by  the  several  mortgages  or  deeds  of  trust.  The 
rule,  as  stated  by  Mr.  Daniell,  in  his  work  on  Chancery  Practice, 
is,  where  a  person,  pendente  lite,  takes  an  assignment  of  the 
interest  of  one  of  the  parties  to  the  suit,  he  may,  if  he  pleases, 
make  himseK  a  party  to  the  suit  by  a  supplemental  bill,  but  he 
cannot,  by  petition,  pray  to  be  admitted  to  take  a  part  as  a 
party  defendant.     Dan.  Chy.  Pr.,  p.  328. 
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In  this  case,  petitioner  having  made  the  assignee  a  party  by 
an  amended  bill,  his  position  is  precisely  that  of  the  assignor, 
and  no  reason  is  perceived  why  he  could  not  avail  of  the 
answer  of  the  assignor,  previously  filed,  and  defend  in  his 
name.  But,  if  this  were  not  so,  defendant,  Lunt,  even  after 
the  master's  report,  by  leave  of  the  court,  if  found  necessary, 
could  amend  his  answer  so  as  to  conform  to  the  evidence. 

A  further  objection  insisted  upon  is,  that  the  proof  shows 
these  prior  mortgages  have  been  discharged.  Appellant  ought 
to  have  the  right  to  contest  the  fact  of  payment.  He  was 
denied  that  privilege  before  the  jury,  perhaps  rightfully,  for 
the  reason  that  issue  had  been  in  no  appropriate  manner  submit- 
ted to  them.  Nevertheless,  he  was  entitled  to  have  that  ques- 
tion passed  upon  before  final  decree,  and  it  was  error  in  the 
court  to  deny  him  the  privilege. 

By  the  twentieth  section  of  the  act  of  1845,  which  is  the  same 
as  the  present  statute,  no  incumbrance  created  before  the 
making  of  the  contract  shall  operate  on  the  building  erected,  or 
materials  furnished,  until  the  lien  in  favor  of  the  person  doing 
the  work  or  furnishing  the  materials  has  been  satisfied ;  and 
upon  all  questions  arising  between  previous  incumbrances  and 
creditors,  the  previous  incumbrance  shall  be  preferred,  to  the 
extent  of  the  value  of  the  land  at  the  time  of  making  the  con- 
tract. It  is  made  the  duty  of  the  court  to  ascertain,  by  jury  or 
otherwise,  what  proportion  of  any  sale  shall  be  paid  to  the  sev- 
eral parties  in  interest.    K.  S.  1874,  p.  667,  sec.  17. 

This  the  court  wholly  failed  to  do  in  the  case  at  bar.  The 
decree  directs  the  sale  of  the  property  for  the  entire  amount 
found  due  the  petitioner,  without  reference  to  the  rights  of 
Lunt  acquired  under  the  deed  of  trust  of  December  23,  1871, 
and  without  adjudicating  the  question  of  previous  liens  under 
the  other  mortgages.  No  steps  were  taken,  as  required  by  law, 
to  ascertain  what  portion  of  the  proceeds  of  the  sale,  if  any, 
should  be  paid  to  the  respective  parties.  In  this  respect  the 
decree  is  clearly  erroneous.     Tracy  v.  Rogers^  sujpra. 
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By  reference  to  a  master,  or  other  appropriate  mode,  the  court 
ought  to  have  ascertained  and  determined  the  several  interests  of 
all  the  parties  before  rendering  final  decree,  in  accordance  with 
the  practice  established  by  the  previous  decisions  of  this  court. 
Power  V.  McCordy  supra. 

Because  this  was  not  done,  the  decree  will  be  reversed  and 

the  cause  remanded. 

Decree  reversed. 


John  Colwell 

V. 

Ruth  W.  Beowee. 


1.  EsTOPPEii — fraudulently  inducing  officer  to  levy  on  party's  property  as 
that  of  another.  Where  a  person  in  possession  of  a  piano  belonging  to 
a  defendant  in  execution,  also  had  one  of  her  own  very  much  resembling  it, 
both  of  which  were  boxed  for  shipment,  and  when  called  on  by  the  officer 
to  point  out  that  belonging  to  the  defendant,  so  acted  as  to  induce  the 
officer  to  levy  upon  her  own,  so  that  she  might  fraudulently  ship  the  other, 
and  thus  defeat  the  collection  of  the  execution,  it  was  held,  in  replevin  by 
her  for  her  piano,  that  she  was  estopped  from  denying  that  it  belonged  to 
the  defendant  in  ex:ecution,  and  claiming  it  as  her  own. 

2.  Same  — jury  should  consider  all  the  circumstances  and  the  actions  of 
the  parties  on  question  of  fraudulent  intent  to  defeat  a  levy.  In  replevin  for 
a  piano  levied  upon  under  execution,  which  belonged  to  the  plaintiff,  and 
which  she  fraudulently  induced  the  officer  to  levy  upon  to  prevent  a  levy 
on  one  belonging  to  the  defendant  in  execution,  the  court  refused  an  in- 
struction for  the  defendant,  that  it  was  the  duty  of  the  Jury  to  take  into 
consideration  all  the  facts  and  circumstances  surrounding  the  case  as  dis- 
closed by  the  evidence, —  the  action  of  the  parties  at  the  time  of  the  tak- 
ing of  the  piano,  both  preceding  and  subsequent  to  the  taking,  the  motives 
and  objects  of  the  parties,  whether  or  not  the  plaintiff  was  in  a  frame  of 
mind  that  would  dispose  her  to  remove  the  piano  belonging  to  the  defend- 
ant in  execution  from  the  county,  and  whether  or  not  she  was  seeking  to 
prevent  a  levy  on  that  piano,  or  was  disposed  to  do  so,  and  whether  or  not 
the  officer  was  seeking  in  good  faith  to  make  a  levy  upon  that  piano: 
Held,  that  it  ought  to  have  been  given. 
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3.  Pkactice  —  riglit  of  defendant  to  open  and  dose  case.  The  party  hold- 
ing the  affirmative  of  the  issues  has  the  right  to  open  and  close  the  case  to 
the  jury.  In  replevin  for  property  levied  upon  by  an  officer,  under  execu- 
tion, as  belonging  to  the  defendant  in  execution,  where  the  defendants 
plead  facts  to  estop  the  plaintiff  from  claiming  the  property,  or  denying 
that  it  belonged  to  the  defendant  in  execution,  which  were  denied  by  the 
plaintiff,  it  was  held,  that  the  defendant  had  the  right  to  open  and  close 
the  case. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the  Hon, 
Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Ruth  W.  Brower 
against  John  Colwell,  to  recover  the  possession  of  a  piano, 
claimed  by  the  plaintiff. 

The  defendant  pleaded  five  pleas,  which  were  in  substance 
as  follows: 

1.  That  the  goods  were  not  the  goods  of  the  plaintiff,  but 
were  the  goods  of  one  George  Buckley,  against  whom  the  de- 
fendant and  A  &  B  had  recovered  a  judgment  before  a  justice 
of  the  peace  for  $62,  etc.,  and  that  on,  etc.,  an  execution  was 
issued  on  said  judgment  by  the  said  justice  of  the  peace,  and 
placed  in  the  hands  of  a  constable  of  said  county,  under  and  by 
which,  said  constable  levied  upon  said  goods  and  chattels  as  the 
property  of  said  Buckley. 

2.  That  on,  etc.,  this  defendant  and  A  &  B,  partners,  etc.,  re- 
covered a  judgment  before  Aaron  B.  Smith,  one  of  the  justices 
of  the  peace  of  said  county,  against  one  George  Buckley,  for 
the  sum  of  $62.91,  besides  costs  of  suit ;  that  on,  etc.,  the  said 
justice  issued  upon  said  judgment  an  execution,  directed  to  any 
constable  of  said  county ;  that  said  execution  was,  on,  etc., 
delivered  to  one  George  W.  Fuchs,  who  was  then  and  there  a 
constable  of  said  county,  which  said  judgment  and  execution 
then  and  there  were,  and  still  are  in  full  force,  unpaid  and  un- 
satisfied, to  execute ;  that,  at  the  said  time  last  aforesaid,  at,  etc. , 
said  plaintiff  had  in  her  possession  a  piano,  similar  and  like  unto 
the  piano  described  in  said  declaration,  and  not  readily  dis- 
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tinguishable  therefrom,  which  was  theu  and  there  the  property 
of  the  said  Buckley ;  that  said  plaintiff  falsely  and  fraudulently 
represented  to  the  said  constable,  and  by  her  false  and  fraudu- 
lent actions  and  conduct,  induced  said  constable  to  believe  that 
the  said  piano  in  said  declaration  mentioned  was  the  piano  of 
the  said  Buckley,  which  the  said  plaintiff  then  and  there  had  in  her 
possession,  and  thereby,  then  and  there  induced  the  said  con- 
stable to  levy  thereon,  as  the  goods  and  chattels  of  the  said 
Buckley ;  that  thereupon,  the  said  plaintiff,  then  and  there, 
fraudulently  removed  the  said  piano  of  said  Buckley  from 
said  county  of  La  Salle,  and  after  she  had  so  removed  the  said 
piano,  the  property  of  said  Buckley,  from  said  county  as  afore- 
said, she  claimed  the  said  piano  described  in  said  declaration  as 
the  property  of  the  plaintiff,  and  this  is  the  taking  and  deten- 
tion complained  of  in  said  declaration,  and  this  the  defendant 
is  ready  to  verify,  etc. 

3.  The  third  plea  is  the  same  as  the  second  to  near  the 
close,  after  which  is  the  following :  And  the  said  defendant 
further  says,  that  by  the  said  false  and  fraudulent  representa- 
tions, and  the  false  and  fraudulent  conduct  and  actions  of  said 
plaintiff,  by  which  said  constable  was  induced  to  levy  on  the 
said  piano  described  in  said  declaration,  and,  by  her  said  action 
in  fraudulently  removing  the  said  piano,  the  property  of  said 
Buckley,  from  said  county,  the  said  plaintiff  is  estopped  from 
claiming  the  said  piano  in  said  declaration  mentioned,  and  from 
denying  that  the  same  is  the  property  of  said  Buckley,  and 
that  she  is  also  estopped  from  denying  that  said  constable  has  a 
lawful  right  to  retain  the  said  piano  in  said  declaration  men- 
tioned, and  to  sell  the  same  under  said  execution,  and  this  said 
defendant  is  ready  to  verify,  etc. 

4.  That  on,  etc.,  A  &  B,  partners,  etc.,  recovered  a  judgment 
against  one  George  Buckley,  before  one  Aaron  B.  Smith,  a  jus- 
tice of  the  peace  of  said  county,  for  the  sum  of,  etc.,  which  said 
judgment  is  still  in  full  force,  unpaid  and  unsatisfied  ;  that  on, 
etc.,  the  said  justice  of  the  peace  issued  an  execution  upon  the 
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said  judgment,  directed  to  any  constable  of  the  said  county  of  La 
Salle,  and  delivered  the  said  execution  to  one  George  W.  Fuchs, 
who  was  then  and  there  a  constable  of  said  county,  for  collec- 
tion ;  that  said  constable  afterwards,  to  wit,  on  the  day  and  year 
in  said  declaration  mentioned,  endeavored  to  levy  the  said  exe- 
cution upon  a  piano  as  the  property  of  the  said  Buckley,  then 
in  plaintiff's  possession,  but  not  the  property  of  the  plaintiff, 
and  other  and  different  from  the  piano  in  said  declaration  men- 
tioned, and  said  plaintiff  then  and  there  suffered  and  permitted 
said  constable  to  levy  the  said  execution  upon  the  piano  in  said 
declaration  mentioned,  the  goods  and  chattels  of  the  plaintiff,  the 
said  plaintiff  then  and  there  well  knowing  that  said  constable  in- 
tended to  levy  said  execution  upon  another  and  different  piano, 
not  the  property  of  the  plaintiff,  as  tlie  goods  and  chattels  of 
the  said  Buckley ;  that  said  plaintiff  well  knew  that  said  con- 
stable did  not  intend  to  levy  upon  the  said  piano  in  said  declara- 
tion mentioned,  but  that  he  intended  to  levy  the  same  upon  an- 
other piano,  then  in  said  plaintiff's  possession,  as  the  property  of 
said  Buckley,  and  the  plaintiff  having  full  knowledge  of  the 
aforesaid  facts,  knowingly  suffered  the  said  constable  to  levy 
on  the  piano  in  said  declaration  mentioned,  and  thereupon  then 
and  there  removed  the  said  piano  upon  which  said  constable 
intended  to  levy  as  aforesaid,  from  said  county,  and  this  is  the 
taking  and  detention  complained  of  in  said  declaration.  There- 
fore, this  defendant  avers  that  said  plaintiff  is  estopped  from 
claiming  said  piano  in  said  declaration  mentioned  as  against 
said  execution,  and  this  he  is  ready  to  verify,  etc. 

5.  The  fifth  plea  sets  up  the  recovery  of  the  judgment,  the 
issuing  and  delivery  of  the  execution  to  the  constable  as  in  the 
fourth  plea,  except  that  the  judgment  was  in  favor  of  the  de- 
fendant and  A  &  B,  partners.  It  then  alleges  that  said 
constable  endeavored  to  levy  the  said  execution  upon  a  piano, 
then  in  plaintiff's  possession,  as  the  property  of  said  Buckley, 
other  and  different  than  the  piano  in  said  declaration  mentioned, 
the  said  piano  upon  which  said  constable  was  seeking  to  levy 


620  CoLWELL  V.  Bkowek.  [Sept.  T, 

Statement  of  the  case. 

said  execution,  not  being  the  property  of  the  plaintiff ;  that  by 
mistake,  the  said  constable  levied  said  execution  upon  the  piano  in 
said  declaration  mentioned,  being  the  property  of  the  plaintiff  ; 
that  said  plaintiff  then  and  there  knew  of  the  mistake  of  said 
constable,  but  failed  to  correct  the  same ;  that  said  plaintiff  then 
and  there  removed  the  said  piano  upon  which  said  constable 
intended  to  make  the  levy,  from  said  county,  well  knowing  at 
the  time  of  such  removal  that  said  constable  had  levied  upon 
the  piano  in  said  declaration  mentioned,  supposing  it  to  be  the 
piano  which  said  plaintiff  caused  to  be  removed  from  said  county, 
as  aforesaid.  Therefore,  this  defendant  avers  that  said  plaintiff 
is  estopped  as  against  said  execution  from  claiming  the  piano 
in  said  declaration  mentioned,  and  this  he  is  ready  to  verify,  etc. 

The  plaintiff  replied  to  these  pleas  as  follows :  Keplication 
to  first  plea — that  the  goods  and  chattels  were  not  the  property 
of  said  Buckley,  but  that  of  the  plaintiff.  Replication  to  second 
plea  —  that  she  did  not  falsely  and  fraudulently  cause  the  said 
constable  to  believe  that  the  said  piano  was  the  piano  of  said 
Buckley.  Eeplication  to  third  plea  —  that  she  did  not  falsely 
and  fraudulently  cause  said  constable  to  believe  that  said  piano 
was  that  of  said  Buckley. 

Replication  to  each  of  said  pleas,  one,  two  and  three  —  that 
the  firm  named  did  not  obtain  judgment  and  execution  as 
alleged. 

To  the  second  and  third  pleas,  that  plaintiff  had  not  in  her 
possession  a  piano  of  said  Buckley,  as  alleged. 

To  the  fourth  plea,  that  she  did  not  suffer  and  permit  said 
constable  to  levy  on  the  piano  in  the  declaration  mentioned, 
well  knowing  that  he  intended  to  levy  on  another  piano. 

To  the  fifth  plea,  that  she  was  not  present  at  the  time  and 
place,  and  did  not  know  that  said  constable  levied  on  said  piano, 
by  mistake,  as  alleged. 

To  the  second,  third,  fourth  and  fifth  pleas,  that  the  Buckley 
piano  was  in  the  custody  of  the  law,  under  and  by  virtue  of  the 
levy  of  a  writ  of  reple\an,  etc. 
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By  leave  of  court,  she  also  tiled  an  additional  replication  to 
the  second  and  third  pleas,  that  J.  Bauer  &  Co.,  on  the  lOtli  of 
May,  1872,  sued  out  a  writ  of  replevin  from  the  circuit  court 
of  said  county  against  one  James  Cross  for  one  piano,  which  is 
the  same  piano  as  the  one  alleged  to  be  the  property  of  said 
Buckley,  which  writ  was  executed,  and  the  piano  delivered  to 
J.  Bauer  &  Co.;  and,  at  the  time  of  the  taking  by  said  con- 
stable, said  action  was  still  pending  and  undetermined  ;  and  said 
piano,  which  is  in  said  pleas  alleged  to  be  the  property  of  said 
Buckley,  was  by  reason  of  the  premises  at  the  time  of  said 
taking,  in  plaintiffs  possession,  as  agent  of  said  Bauer  &  Co., 
and  in  the  custody  of  the  law. 

The  court  sustained  a  demurrer  to  plaintiff's  four  repli- 
cations last  above  stated,  and  granted  leave  to  file  a  second 
replication  to  the  fourth  and  fifth  pleas.  The  defendant  with- 
drew his  first  plea,  by  leave  of  court,  before  trial. 

The  material  facts  of  the  case  are  set  forth  in  the  opinion  of 
the  court. 

Messrs.  Bushnell,  Bull  &  Oilman,  for  the  appellant. 

Mr.  Geo.  W.  Stipp,  and  Mr.  John  G.  Armstrong,  for  the 
appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  replevin,  in  the  La  Salle  Circuit  Court,  for  a  piano, 
and  a  verdict  and  judgment  for  the  plaintiff,  to  reverse  which 
the  defendant  appeals. 

The  facts  of  the  case  are  briefly  these :  The  firm  of  Colwell, 
Clark  &  Co.,  of  which  appellant  was  a  member,  obtained  a 
judgment  before  a  justice  of  the  peace  of  La  Salle  county, 
against  one  George  Buckley,  on  which  an  execution  issued,  in 
due  foiTn  of  law,  and  delivered  to  a  constable,  to  be  executed. 
At  the  date  of  the  execution  and  its  delivery  to  the  officer,  Mrs. 
Brower,  the  appellee,  had  in  her  possession  a  piano,  the  property 
of  Buckley.  Mrs.  Brower  was  a  dealer  in  those  instruments, 
66— 75th  III. 
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and  she  caused  two  of  them,  resembling  each  other,  one  her 
own,  and  the  other  the  Buckley  piano,  to  be  boxed  up  in  simi- 
lar boxes,  ready  for  transportation.  The  officer  went  to 
appellee  with  the  execution,  and  notified  her  thereof,  and 
requested  her  to  designate  to  him  the  Buckley  piano,  he  telling 
her  he  understood  it  was  one  of  the  two  she  had  boxed  up  for 
shipment,  and  then  present  in  her  store.  There  is  some  con- 
flict as  to  what  actually  occurred  at  this  interview ;  but  the 
weight  of  the  evidence  makes  it  clearly  apparent  that  appellee 
so  acted  as  to  induce  the  officer  to  levy  the  execution,  not  upon 
the  Buckley  piano,  but  upon  the  one  in  controversy,  now 
claimed  by  her.  We  think  the  circumstances  strongly  tend  to 
show  that  appellee  fraudulently  induced  the  officer  to  levy  on 
her  own  piano,  as  Buckley's  property.  She  knew  it  was  the 
intention  of  the  officer  to  levy  on  that  piano,  and  she  induced 
him  to  levy  upon  her  own,  and  stealthily  shipped  the  Buckley 
piano  to  Chicago,  in  fraud  of  the  levy,  and  for  the  very  pur- 
pose of  defeating  the  execution.  By  her  contrivances,  the 
officer  was  induced  to  do  what  he  would  not  otherwise  have 
done,  and  she  ought  to  bear  the  consequences.  Heffner  v. 
Yandolah,  57  111.  620.  The  case  of  Leeper  v.  Hersman,  58  ib. 
218,  also  applies.  The  evidence  sustains  the  second,  third, 
fourth  and  fifth  pleas  of  defendant. 

It  is  urged  that  the  levy  on  this  piano  had  been  released  by 
the  officer,  and  he  could  not  again  levy  on  it,  after  being  fully 
informed  it  was  not  the  Buckley  piano.  We  do  not  think  the 
proof  shows  a  release  of  the  levy.  The  officer  did  go  to  the  sta- 
tion agent,  and  directed  him  to  let  appellee  have  the  piano,  if  she 
called  for  it ;  but  she  did  not  call,  and  no  actual  release  was  made. 

In  a  case  like  this,  there  being  so  many  circumstances  going 
to  show  a  fraudulent  attempt  to  defeat  the  operation  of  a  legal 
writ,  we  would  require  the  strongest  proof  that  the  levy  had 
been  released,  with  a  full  knowledge  of  the  circumstances. 

In  the  view  we  have  taken  of  the  case,  we  think  the  fifth 
instruction  should  have  been  given.     It  is  as  follows : 
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5.  "  The  jury  are  further  instructed  that  it  is  their  duty  to 
take  into  consideration  all  the  facts  and  circumstances  surround- 
ing the  case,  as  disclosed  by  the  evidence  —  the  actions  of  the 
parties  at  the  time  of  the  taking  of  the  piano  in  controversy, 
and  preceding  and  succeeding  such  taking,  the  motives  of  the 
parties  respectively,  and  their  respective  objects  in  regard  to 
the  subject  matter  of  this  controversy,  whether  or  not  the  plain- 
tiif  was  in  a  frame  of  mind  that  would  dispose  her  to  remove 
the  piano  called  the  Buckley  piano  from  this  county,  and 
whether  or  not  she  was  seeking  to  prevent  a  levy  on  that  piano, 
or  disposed  so  to  do,  and  whether  or  not  the  officer  under  the 
execution  was  seeking  to  make  a  levy  in  good  faith  upon  the 
Buckley  piano.  All  circumstances  of  this  nature,  as  well  as 
every  other  fact  and  circumstance  disclosed  by  the  evidence 
that  has  a  tendency  to  throw  light  upon  the  motives  or  objects 
of  the  plaintiff,  or  of  the  officer  making  the  levy,  should  be 
carefully  considered  by  the  jury  in  the  determination  of  this  case. 
The  surrounding  facts  and  circumstances  are  as  much  a  part  of 
the  evidence  as  the  testimony  of  the  witness  upon  the  stand." 

The  true  ground  on  which  to  place  the  case  is,  that  by  the 
fraudulent  conduct  of  appellee,  the  officer  having  the  writ  was 
induced  to  levy  on  her  piano,  whilst  she  removed  the  true  one  out 
of  his  reach.  The  doctrine  of  estoppel  is  fairly  applicable.  It 
may  be  likened  to  a  case  where  one  stands  by  and  sees  another 
sell  his  property,  making  no  objection,  and  setting  up  no  claim. 
He  will  be  estopped  from  ever  after  claiming  the  property. 

A  question  is  raised  as  to  which  party  had  the  right  to  open 
and  conclude  the  case  to  the  jury. 

The  rule,  believed  to  be  uniform,  is,  that  the  party  holding 
the  affirmative  of  the  issue  has  this  right.  This  was  the  posi- 
tion of  the  defendant  in  this  action.  There  were  no  facts  to 
be  proved  by  the  plaintiff.  The  onus,  under  the  pleadings,  was 
upon  the  defendant. 

For  the  reason  given  the  judgment  is  reversed. 

Judgment  reversed. 
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The  Chicago,  Rock  Island  and  Pacific    Raileoad 

Company 

V. 

John  Moffitt 

1.  Railroad  —  duty  to  restore  stream  crossed  to  its  former  state  applies 
equally  to  streams  not  navigable.  Where  authority  is  conferred  upon  a  rail- 
road company,  by  its  charter,  to  cross  any  stream  of  water  in  the  line  of  its 
road,  coupled  with  the  duty  to  restore  the  stream  so  crossed  to  its  former 
state,  or  such  state  as  not  to  impair  its  usefulness,  it  was  held,  to  apply  to 
streams  not  navigable  as  well  as  to  those  that  were  navigable,  as  legislative 
authority  was  as  necessary  to  cross  the  one  as  the  other. 

3.  Same  —  extent  of  duty  as  to  stream  crossed.  Where  a  railroad  com- 
pany crosses  a  stream  not  navigable,  under  legislative  authority,  which  also 
imposes  a  duty  to  leave  such  stream  in  such  condition  as  not  to  materially 
destroy  its  usefulness,  the  company  will  be  under  substantially  the  same 
obligation  as  would  be  upon  a  private  owner  of  the  land  and  stream  who 
had  undertaken  to  interfere  with  the  water  course  in  the  same  way  ;  and  if 
it  so  constructs  its  bridge  as  to  obstruct  the  stream  by  the  accumulation  of 
drift,  etc.,  and  thus  overflow  the  lands  of  riparian  proprietors,  it  will  be 
liable  for  the  damages  thereby  sustained. 

3.  Consolidation  of  railroads  —  rights  and  duties  arising  thereby. 
Where  a  new  corporation  is  formed  by  amalgamation,  under  the  authority 
of  the  State,  of  two  or  more  distinct  corporations  into  one,  it  succeeds  to 
all  the  rights  and  faculties  of  the  several  components,  and  must,  as  a  nec- 
essary consequence,  be  subject  to  all  the  conditions  and  duties  imposed  by 
the  law  of  their  creation,  except  so  far  as  it  may  be  otherwise  provided  by 
the  act  under  which  such  consolidation  is  effected. 

4.  Same  —  new  company  liable  for  wrongful  acts  of  the  companies  consoli- 
dated. Where  a  railroad  company  constructed  a  bridge  across  a  stream  not 
navigable,  but  aflFording  a  large  volume  of  water,  by  driving  piles  with 
spans  of  only  seventeen  feet,  and  leased  its  road  to  another  company, 
which,  while  operating  the  same  as  lessee,  built  a  new  bridge  at  the  same 
place,  constructed  in  the  same  manner,  except  that  the  spans  were 
enlarged  to  fifty  feet,  but  left  the  piles  of  the  old  bridge  standing,  a  por- 
tion of  the  tops  being  cut  oiF,  after  which  these  two  companies  consolidated, 
forming  a  new  one,  with  a  different  name,  and  the  new  company  continuing 
to  operate  the  road  and  use  the  bridge  in  such  condition :  Held,  that  the 
new  company  was  liable  in  damages  to  a  riparian   owner   above,  whose 
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laud  was  overflowed  aud  iujured  in  consequence  of  an  obstruction  of  tlie 
stream  by  drift,  etc.,  caused  by  the  manner  in  which  the  bridge  was  con- 
structed and  used,  and  that  no  notice  to  abate  the  nuisance  was  necessary 
to  the  action. 

5.  Practice  in  supreme  court  —  presenting  questions  of  error.  In 
presenting  questions  of  error  in  the  admission  or  rejection  of  evidence,  it 
is  not  proper  to  group  various  questions,  and  ask  this  court  to  pass  upon 
the  collection  to  see  if  there  is  not  error  in  some  of  them.  Counsel  should 
make  an  offer  in  such  form  as  to  involve  some  principle  contended  for. 

6.  Evidence  —  opinions  of  experts.  Questions  to  witnesses  called  as 
experts  are  improper,  which,  failing  to  embody  facts  hypothetically, 
directly  call  upon  the  witness  to  put  himself  in  the  place  of  the  jury  and 
pass  upon  the  whole  issue. 

Appeal  from  the  Circuit  Court  of  Stark  county ;  the  Hon. 
H.  B.  Hopkins,  Judge,  presiding. 

The  Peoria  &  Bureau  Valley  Railroad  Company  was  empow- 
ered by  its  charter  to  construct  its  road  across  any  streams  of 
water  its  route  might  intersect,  but  was  required  to  restore 
such  streams  so  crossed  to  their  former  state,  or  in  a  sufficient 
manner  not  materially  to  impair  their  usefulness.  Its  line  was 
from  the  city  of  Peoria  to  Bureau  Junction.  It  intersected  a 
stream  called  the  Snatchwine  —  not  navigable,  but  one  of  great 
volume  of  water  at  times.  A  bridge  was  necessary.  One  was 
built  by  that  company.  It  was  of  piles  and  superstructure,  but 
the  spans  were  only  seventeen  feet  apart.  It  was  completed 
about  the  beginning  of  the  year  1854,  and  thereupon,  in  Febru- 
ary of  that  year,  said  company  leased  its  entire  road  and  appur- 
tenances to  the  Chicago  &  Rock  Island  Railroad  Company ;  the 
latter,  taking  possession  under  the  lease,  continued  in  the  opera- 
tion of  the  road  until  August  20,  1866,  under  that  corporate 
name.  In  1857  a  portion  of  this  bridge  was  carried  away  by 
a  freshet.  The  Chicago  &  Rock  Island  Company  repaired  it, 
but  upon  the  original  plan.  In  the  latter  part  of  1865,  and 
early  part  of  1866,  the  last  mentioned  company  constructed  a 
new  bridge  across  the  stream,  at  the  same  place.  That,  also, 
was  made  of  piles,  with  superstructure  for  track,  and  the  spans 
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were  enlarged  to  the  widtli  of  fifty  feet,  instead  of  seventeen, 
as  those  of  the  old  bridge  were. 

But,  in  making  the  new  bridge,  the  piles  of  the  old  one  were 
sujEfered  to  remain,  a  portion  of  the  tops  having  been  cut  off. 
The  new  bridge  was  completed  in  March,  1866,  and  on  the 
twentieth  of  the  next  August  the  Peoria  &  Bureau  Yalley  E. 
E.  Co.  and  the  Chicago  &  Eock  Island  E.  E.  Co.  were  amalga- 
mated into  the  appellant  corporation,  the  latter  operating  the 
road  and  using  the  bridge  on  the  condition  as  stated,  from 
thence  to  the  time  of  the  trial.  This  suit  was  to  recover  dam- 
ages to  appellee's  land,  occasioned  by  being  overflowed,  caused, 
as  it  was  alleged,  by  the  bridge  and  piles  remaining  in  the  bed 
of  the  stream.  Evidence  was  given  tending  to  show  that  these 
old  piles,  in  connection  with  those  put  in  for  the  new  bridge, 
caused  accumulations  of  sand  and  drift-wood,  resulting  in  the 
overflow  and  damage  to  appellee's  land. 

The  defendant  claimed  below :  1.  That  the  provision  of  said 
charter,  as  to  crossing  and  restoring  streams,  applied  only  to 
navigable  streams,  and  as  this  was  a  mere  private  water  course, 
it  had  no  application  ;  2.  That  appellant  was  in  the  same  posi- 
tion as  a  grantee  whose  grantor  had  created  the  nuisance,  and 
could  be  liable  only  after  notice  and  request  to  abate.  Instruc- 
tions embodying  these  propositions  were  refused,  on  which 
error  is  assigned. 

Messrs.  Ingeesoll,  Putekbaugh  Bros.  &  McCune,  for  the 
appellant. 

Messrs.  Page  &  Plum,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

The  appellant  was  formed  by  the  amalgamation  of  the  Peo- 
ria &  Bureau  Yalley  Eailroad  Company  and  the  Chicago  & 
Eock  Island  Eailroad  Company.  A  material  question  arises, 
whether  the  provision  in  the  charter  of  the  first  named  corpo- 
ration, respecting  the  crossing  of  streams  and  the  requirement  to 
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restore  them  to  their  former  state,  or  in  sufficient  manner  not  to 
materially  impair  their  usefulness,  applies  to  the  water  course 
in  question,  it  not  being  a  navigable  stream. 

Appellant's  counsel  insist  that  it  has  no  application  to  any  but 
navigable  streams.  The  language  employed  would  seem  to 
warrant  no  such  limitation.  The  corporation  created  by  the 
charter  was,  neither  in  fact,  nor  presumptively,  the  owner  of  the 
streams  in  its  route  ;  hence,  it  required  legislative  authority  to 
cross  them  with  its  road,  and  this  necessity  existed,  whether  the 
streams  to  be  crossed  happened  to  be  public  highways  or  mere 
private  water  courses. 

The  authority  is  given  by  the  charter  to  cross  any  stream  of 
water  in  the  route  or  line  of  its  road,  but  it  is  coupled  with  the 
duty  to  restore  the  stream  so  crossed  to  its  former  state,  or  such 
state  as  not  to  materially  impair  its  usefulness.  The  corpora- 
tion was  bound  by  this  statutory  duty  to  substantially  the  same 
obligation  which  would  have  rested  upon  a  private  owner  of 
the  land  and  stream,  who  had  undertaken  to  interfere  with  the 
water  course,  in  the  same  way.  Brown  v.  The  Cayuga  &  Sus- 
quehanna R.  R.  Co.,  12  N.  Y.  486  ;  Cott  v.  The  Lewiston  R. 
R.  Co.,  36  ib.  214. 

The  charter  gave  authority  to  construct  a  bridge  over  the 
stream  in  question ;  but  the  requirement  to  restore  the  stream  so 
crossed  to  its  former  state,  or  in  a  sufficient  manner  not  materi- 
ally to  impair  its  usefulness,  made  it  the  duty  of  the  company 
exercising  the  franchise  or  privilege  to  construct  the  bridge  in 
such  manner  that  the  water  should  not  be  obstructed,  pent  up,  or 
otherwise  caused  thereby  to  overflow  lands  of  riparian  proprie- 
tors ;  and  it  was  not  only  their  duty  to  so  make  the  bridge,  but 
to  keep  it  in  such  condition  that  it  should  not  cause  an  obstruc- 
tion of  the  stream  to  the  injury  of  riparian  owners.  The 
alleged  breach  of  that  duty,  and  the  consequential  injury  of 
appellee's  lands,  constitute  the  basis  of  this  action. 

But  it  is  insisted  by  appellant's  counsel,  that  inasmuch  as  the 
nuisance,  if  any  there  was,  was  created  by  the  Peoria  &  Bureau 
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Yalley  Company  and  the  Chicago  &  Eock  Island  Company, 
the  appellant,  therefore,  occupies  the  position  of  a  grantee 
whose  grantor  had  created  a  nuisance,  and  cannot  be  held  liable 
without  notice  and  request  to  abate ;  that  the  court  below 
refused  to  so  instruct  the  jury,  hence  there  is  error.  This 
position  is  not  sound.  "We  have  attempted  to  show  that  the 
statutory  duty  of  restoring  the  stream  crossed,  attached,  and 
that  it  was  a  continuing  duty.  ]^ow,  if  it  attached  and  was  a 
continuing  duty  so  far  as  the  Peoria  &  Bureau  Yalley  Com- 
pany were  concerned,  what  has  happened  to  relieve  from,  or  dis- 
pense with,  its  performance  ?  We  have  been  referred  to  no 
statute,  and  we  are  aware  of  none,  which  purports  to  do  any 
such  thing.  The  corporation  upon  which  it  was  imposed,  and 
its  lessee,  the  Chicago  &  Eock  Island  Company,  form  the  com- 
ponent parts  of  the  appellant  coi'poration.  When  a  new  corpo- 
ration is  formed  by  amalgamation,  under  the  authority  of  the 
State,  of  two  or  more  distinct  corporations  into  one,  such  new 
corporation  succeeds  to  all  the  faculties  and  rights  of  the  several 
components,  and  must,  as  a  necessary  consequence,  be  subject  to 
all  the  conditions  and  duties  imposed  by  the  law  of  their  creation, 
except  so  far  as  it  may  be  otherwise  provided  by  the  act  under 
which  such  consolidation  is  effected.  From  this  view  it  follows 
that  the  statutory  duty  thus  imposed  upon  one  of  the  components 
of  appellant  is  devolved  upon  the  latter  by  virtue  of  the  amal- 
gamation, and  it  also  follows  that  the  doctrine  of  PenruddocWs 
case,  5  Eep.  100,  and  other  cases  maintaining  the  same  view,  has 
no  application,  because  appellant  occupies  no  such  position  as 
that  of  a  grantee  whose  grantor  was  the  wrong-doer  in  creating 
a  nuisance,  because  appellant  is  an  artificial  being,  composed  of 
two  other  artificial  beings,  the  latter,  as  the  evidence  tends  to 
show,  being  the  tortfeasor  as  to  the  original  construction  of  the 
bridge.  Appellant,  being  composed  of  the  original  wrong- 
doers, and  chargeable  with  the  same  duty  which  they  violated, 
is  in  no  position  to  insist  upon  notice  of  such  breach,  and  re- 
quest to  perform  the  duty. 
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The  authorities  are  not  uniform  as  to  the  necessity  of  notice 
to  one  who  continues  a  nuisance,  it  being  a  rule  of  the  common 
law  that  every  continuance  of  a  nuisance  is,  in  judgment  of  law, 
a  fresh  nuisance.  See  opinion  of  Denio,  J.,  in  Brown  v.  The 
Cayuga  c&  Susqueha^ma  R.  R.  Co.,  above  cited.  But,  besides 
the  conflict  of  authority  as  to  the  doctrine  contended  for,  and  its 
inapplicability  to  such  a  case  as  this,  the  record  shows  that 
notice  was  given. 

Numerous  other  points  are  made,  and  questions  attempted 
to  be  raised,  too  numerous  to  admit  of  specification.  Many  of 
them  are  scarcely  specious.  As  an  instance  :  A  question  is 
raised  about  the  improper  exclusion  by  the  court  of  the  testi- 
mony of  experts.  When  we  come  to  look  at  the  matter  for 
the  purpose  of  determining  whether  any  rule  of  evidence  has 
been  violated,  what  do  we  find  ?  Any  distinct  offer  to  prove 
certain  things  ?  Ko.  We  find  counsel  have  enumerated  six 
witnesses,  and  then  collected  ten  questions  alleged  to  have  been 
asked  these  several  witnesses,  but  variant  in  form,  phrase- 
ology and  object,  and  without  singling  out  any,  ask  us  to  pass 
upon  the  collection  with  the  view  of  ascertaining  if  some  of 
them  should  not  have  been  answered.  This  is  not  a  proper 
mode  of  raising  questions  as  to  the  competency  or  admissibility 
of  evidence  for  review  in  this  court.  An  offer  should  be  made 
in  such  form  as  to  involve  the  principle  contended  for.  To 
go  through  with  these  ten  questions,  one  by  one,  would  of 
itself  extend  an  opinion  beyond  proper  bounds.  Counsel 
operate  a  drag  net,  but  ask  the  court  to  do  the  sorting.  Many 
rules  have  become  established  whose  sole  policy  was  the  con- 
venience of  courts.  So  far  as  we  can  discover,  there  was  no 
error  in  the  collection.  Some  of  the  questions  had  been  sub- 
stantially answered  in  response  to  others.  Others  are  improper 
in  form,  because,  failing  to  embody  facts  hypothetically,  they 
directly  call  upon  the  witness  to  put  himself  in  the  place  of  the 
jury  and  pass  upon  the  whole  issue. 

The  merits  of  this  case  seem  to  us  to  be  clearly  with  the 
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appellee.  There  is  no  ground  for  dispute  that,  leaving  the  old 
piles  in  the  bed  of  the  stream  when  constructing  the  new  bridge 
was  positive  misfeasance.  These  old  stubs  in  connection  with 
the  new  piles  made  obstruction  almost  a  certainty.  The  use  of 
the  bridge  by  appellant,  composed  as  it  was  of  the  original 
wrong-doers,  and  subject  to  a  continuing  duty  to  restore  the 
stream  to  its  former  state,  made  appellant  liable.  Nor  do  we 
see  any  reason  for  disturbing  the  verdict  for  excess  of  damages. 
There  is  no  indication  of  passion  or  prejudice  in  the  amount, 
and  we  cannot  say  that  it  was  not  fully  warranted  by  the  evi- 
dence. Upon  the  whole  case,  we  think  the  judgment  ought 
to  be  affirmed,  and  it  is  accordingly  done. 

Judgment  affirmed. 


The  City  of  Chicago 

V. 

Michael  Hoy. 


1.  Negligence  —  hy  city  in  removal  of  dead  animals.  An  object  in  a 
public  street  calculated  to  frighten  horses,  such  as  a  dead  animal,  is  such 
an  obstruction  as  makes  the  corporation  liable  in  case  of  an  accident,  result- 
ing in  injury,  happening  in  consequence  thereof. 

2.  Where  a  horse  died  in  a  public  street  of  a  city  about  2  o'clock  p.  M., 
and  the  fact  that  the  dead  body  was  left  in  the  street  was  known  to  a 
policeman  of  the  city  that  night,  and  on  the  next  day  about  3  o'clock  p.  m., 
the  plaintiff,  while  driving  along  the  street,  without  negligence  on  his 
part,  was  injured  in  consequence  of  his  horse  taking  fright  at  the  dead 
animal,  it  was  held,  that  the  city  was  liable  to  him  for  the  injury. 

3.  Municipal  corporation  —  duty  to  remove  obstructions  in  streets.  It 
is  the  duty  of  a  municipal  corporation,  such  as  a  city,  to  exercise  reasona- 
ble care  and  diligence  in  the  removal  of  dead  animals  or  other  objects  in  a 
public  street,  calculated  to  frighten  horses,  after  actual  notice  of  the  same  ; 
after  the  lapse  of  such  a  time  that  it  should,  by  the  exercise  of  reasonable 
diligence,  have  had  knowledge  thereof,  actual  notice  may  be  presumed. 
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4.  Excessive  damages.  In  a  suit  against  a  city,  to  recover  damages 
from  neglect  to  remove  a  dead  animal  from  a  public  street,  which  fright- 
ened the  plaintiff's  horse  as  he  was  driving  along  the  street,  and  caused 
him  to  run  away  and  throw  the  plaintiff  and  his  wife  from  the  buggy  in 
which  they  were  riding,  inflicting  some  bodily  injury  on  the  plaintiff  and 
injuring  his  wife,  so  that  the  plaintiff  necessarily  incurred  an  expense  of 
$75,  physician's  bill  for  attending  on  her,  and  was  compelled  to  hire  a  girl 
to  do  house  work  at  $3  per  week;  and  the  proof  showing  her  board  worth 
$3  per  week,  making  $411  expense  of  the  girl,  and  that  the  cost  of  repair- 
ing the  wagon  and  harness  was  $35,  it  was  held,  that  $800  damages,  in  a 
suit  by  the  plaintiff  against  the  city,  were  not  so  manifestly  excessive  as  to 
call  for  a  reversal  of  the  judgment. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Mr.  Egbert  Jamieson,  for  the  appellant. 

Messrs.  Brandt  &  Hoffman,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Hoy,  the  appellee, 
against  the  city  of  Chicago,  to  recover  for  damages  sustained 
in  consequence  of  an  obstruction  in  a  street  of  the  city. 

The  obstruction  consisted  of  a  dead  horse,  which  had  died  in 
the  street  from  colic,  the  property  of  some  hackman.  Hoy  was 
driving  his  horse  and  wagon  along  the  street,  accompanied  by 
his  wiie,  and  his  horse,  on  coming  to  where  the  dead  horse  lay, 
took  fright  thereat,  and  became  unmanageable,  and  ran  away, 
upsetting  the  wagon,  and  throwing  Hoy  and  his  wife  violently 
upon  the  ground,  injuring  them  and  the  wagon  and  harness. 
The  cause  was  tried  by  the  court,  without  a  jury,  who  found 
the  issue  for  the  plaintiff,  and  assessed  liis  damages  at  $800,  and 
rendered  judgment  therefor,  and  defendant  appealed  to  this 
court. 

There  can  be  no  question  that  an  object  in  a  public 
street,  which  is  calculated  to  frighten  horses,  is  such  an  obstruc- 
tion as  makes  the  corporation  liable  in  case  of  an  accident  hap- 
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peiiing  in  consequence  thereof.  Shearm.  &  Redf.  on  Negli- 
gence, 445 ;  Winshvp  v.  Enfield^  42  N,  H.  217 ;  Dimock  v. 
The  Town  of  Suffield,  30  Conn.  132. 

This  is  not  disputed ;  but  the  points  made  by  appellant  are, 
tliat  there  was  no  negligence  on  the  part  of  the  city,  in  respect 
to  the  removal  of  the  obstruction ;  that  the  plaintiff,  at  the 
time  of  the  accident,  was  not  in  the  exercise  of  due  care  and 
caution  ;  and  that  the  damages  are  excessive. 

The  obstruction  arose  without  fault  or  negligence  on  the  part 
of  the  corporation,  and  the  inquiry  must  be,  whether  there  was 
negligence  in  the  suffering  it  to  remain  so  long  a  time  as  it  did 
without  removal. 

The  evidence  showed  that  the  horse  died  on  the  19th  of 
August,  1872,  at  about  2  o'clock  p.  m.;  that  the  accident 
occurred  the  day  after,  the  20th,  at  about  3  o'clock  p.  m.;  and 
that  the  dead  animal  was  removed  some  time  afterward,  in  the 
same  afternoon. 

The  place  where  the  animal  lay  was  at  the  intersection  of 
Jackson  and  Halstead  streets,  about  the  centre  of  Jackson 
street,  in  the  line  of  the  sidewalk,  on  the  west  side  of  Halstead 
street,  so  that  persons  passing  along  this  sidewalk  were  obliged  to 
turn  out  of  the  line  of  the  sidewalk,  and  walk  around  the  horse — 
Jackson  street  running  east  and  west,  and  Halstead  north  and 
south.  There  was  considerable  travel  on  Jackson  street,  and 
Halstead  was  very  much  traveled. 

The  driver  of  the  horse  that  died  was  arrested  by  a  poKce 
officer  on  the  19th  of  August,  and  tried  in  the  police  court  on  the 
20th.  The  matter  of  the  removal  of  dead  animals  in  the  city 
is  assigned  to  the  board  of  health.  The  board  had  previously 
made  a  contract  with  the  Union  Rendering  Company  for  the 
removal  of  all  dead  animals  found  in  the  streets.  The  board 
also  place  in  the  police  stations  a  book,  in  which  are  to  be 
entered  all  animals  found  dead  in  the  streets,  yards  and  alleys. 
It  is  made  the  duty  of  the  police  to  report  and  enter  in  this  book 
all  dead  animals  discovered  by  them,  and  every  morning  a 
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health  officer  comes  around  and  examines  this  book,  and  all  re- 
ported cases  are  by  him  transferred  to  a  book  kept  for  that  pur- 
pose, which  is  then  examined  by  the  agent  of  the  Union  Render- 
ing Company,  who,  when  he  so  receives  notice  that  an  animal 
is  lying  dead  in  the  street,  etc.,  takes  steps  for  its  removal. 

The  policeman.  Smith,  whose  "  beat "  was  in  this  vicinity,  and 
who  had  the  "  night  beat,"  testified  that  he  first  saw  the  dead 
horse  in  the  night  of  August  19, 1873,  and  that  he  reported  the 
same  in  the  board  of  health  book  at  the  Madison  street  police 
station,  at  6  o'clock  in  the  morning,  August  20th,  1873.  The 
witness  McGoughigan,  the  agent  of  the  Union  Rendering  Com- 
pany, testifies  that  he  called  at  the  health-office  on  the  morning 
of  August  20, 1873,  between  ten  and  twelve  o'clock,  and  found 
the  notice,  and  removed  the  horse  about  2  o'clock  p.  m.  of  that 
day.     Other  witnesses  say  about  5  o'clock. 

The  duty  incumbent  on  the  city  was,  to  exercise  reasonable 
care  and  diligence  in  the  removal  of  the  animal  after  it  had 
actual  notice  that  it  was  Ij^ing  in  the  street,  or  after  the  laj^se 
of  such  a  space  of  time  that  it  should  have  had  knowledge 
thereof,  when  actual  notice  may  be  presumed.  The  proof  suf- 
ficiently shows  notice  in  this  case,  and  that  it  was  some  time 
afterward  when  the  accident  occurred.  A  nuisance  of  such 
a  character,  in  such  a  place,  and  at  such  a  time  of  year,  would 
call  for  greater  promptness  in  its  removal  than  might  be  required 
in  some  other  cases.  Upon  consideration  of  the  evidence,  we 
are  not  prepared  to  say  that  the  court  below  erred  in  finding 
that  the  horse  was  suffered  to  lie  an  unreasonable  length  of 
time  after  notice ;  and  that  the  city,  after  such  notice,  did  not 
use  proper  care  and  diligence  to  have  had  the  removal  made 
before  the  time  when  the  accident  happened,  and  that,  conse- 
quently, there  was  negligence. 

As  respects  the  plaintiff,  Hoy,  he  was  driving  along  Jackson 
street  east,  on  a  walk,  in  conversation  with  his  wife,  and  did 
not  discover  the  dead  horse  until  his  own  horse  shied  off,  on 
coming  quite  near  to  it. 
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The  accident  was  not  caused  by  coming  in  contact  with  the 
dead  horse,  and  we  see  no  such  negligence  in  the  conduct  of 
Hoy  as  should  preclude  him  from  recovering. 

As  regards  the  damages,  Hoy  himself  received  some  bodily 
injury,  but  no  pecuniary  loss  therefrom  is  shown.  His  wife 
was  very  seriously  injured.  During  the  first  two  months  after 
the  accident,  he  testifies  he  paid  out  $75  for  medical  attendance 
on  her,  and  since  then,  at  intervals,  she  has  required  such  attend- 
ance. The  accident  happened  August  20, 1872.  The  case  was 
tried  December  13,  1873.  Hoy  testified,  that  ever  since  the 
accident,  he  had  to  keep  a  hired  girl  to  do  the  housework,  for- 
merly done  by  his  wife ;  had  paid  the  girl  $3.00  a  week,  be- 
sides her  board,  and  that  that  was  worth  $3.00  a  week.  Counting 
the  wages  and  board  of  the  girl  at  $6.00  a  week.  Hoy  had 
paid  out,  up  to  the  time  of  the  trial,  some  $411  for  the  girl. 
Adding  to  this,  $75  paid  for  the  doctor's  bill  for  the  first  two 
months,  and  $35  for  repairs  of  the  wagon  and  harness,  the 
amount  is  $521. 

The  evidence  shows  a  probability  that  there  will  be  future 
accruing  like  expenses  as  respects  a  girl  and  physician. 

"We  do  not  think  the  damages  are  manifestly  so  excessive  as 

to  call  for  interference  with  the  finding  of  the  court.     The 

judgment  will  be  affirmed. 

Judgment  affirmed. 


James  Goodspeed 

V. 

Samuel  W.  Cutler. 


Alteration  —  ratification  hy  'promise  to  pay.  Where  one  of  tlie  makers 
of  a  promissory  note,  after  full  knowledge  of  an  alteration  of  the  same,  dis- 
tinctly and  unconditionally  promises  to  pay  it,  it  becomes  immaterial 
whether  the  alteration  was  material,  as  by  such  act  he  adopts  the  note  as 
hia  own,  and  he  will  be  bound  to  pay  the  same. 
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Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
J08LA.H  McRoBEKTSj  Judge,  presiding. 

Mr.  H.  Snapp,  and  Mr.  F.  Goodspeed,  for  the  appellant. 

Mr.  Geokge  S.  House,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Coui't : 

This  was  assumpsit,  bj  appellee  against  appellant,  on  a  promis- 
sory note,  purporting  to  have  been  executed  by  Leo  Bloomer 
and  appellant  to  appellee. 

Appellant  pleaded  specially  that  he  had  signed  a  note,  in  all 
respects  similar  to  the  one  in  suit,  with  the  exception  that  the 
word  "  security  "  was  affixed  to  his  name ;  that  the  note  in  suit 
was  a  mutilated  part  of  the  note  which  he  so  signed,  and  that, 
therefore,  it  was  not  his  note.  Accompanying  this  plea,  he  filed 
his  affidavit  of  the  truth  of  the  facts  pleaded. 

Appellee  replied,  first,  that  the  note  had  not  been  altered  as 
alleged ;  second,  that  appellant  altered  it  himself ;  and  third, 
that  appellant,  after  the  alteration  of  the  note,  ratified  and  prom- 
ised to  pay  it. 

The  judgment  of  the  court  below  was  in  favor  of  appellee 
for  the  amount  due  on  the  note,  and  appellant  brings  this 
appeal,  and  assigns  for  error  that  the  judgment  is  against  the 
law  and  the  evidence. 

After  having  examined  the  evidence  with  some  care,  we 
deem  it  unnecessary  to  express  any  opinion  on  but  a  single 
point  which  has  been  argued. 

There  is  a  clear  preponderance  of  evidence,  that  appellant, 
after  he  knew  of  the  alteration  of  the  note,  distinctly  and  un- 
conditionally promised  to  pay  it.  He,  it  is  true,  swears  that  his 
promise  to  pay  was  only  conditional,  but  in  this  he  is  contra- 
dicted by  appellee  and  House,  both  of  whom  are  presumably  of 
equal  credibility  with  himself.  In  this  view  it  is  immaterial 
whether  the  alteration  made  was  material  or  not.     Even  if  ho 
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had  not  signed  the  note,  by  adopting  the  signature  he  makes  it 

his  own,  and  thenceforth  is  bound  by  it. 

The  judgment  is  affirmed. 

Judgment  affi/rmed. 


Morris  L.  Leopold  et  al. 

V. 

Edwin  Judson  et  al. 

1.  Landlord  and  tenant  —  what  mil  excuse  payment  of  rent.  The  law 
is  well  settled,  that  if  a  tenant  is  evicted  from  the  demised  premises, 
before  the  expiration  of  his  term,  by  his  landlord,  or  any  one  claiming 
under  or  through  him,  or  by  one  under  title  paramount  to  that  of  the 
landlord,  no  recovery  can  be  had  for  rent  accruing  after  the  eviction. 

2.  Same — proceedings  tJutt  may  ripen  into  an  eviction  will  not  be  a  bar  to 
the  collection  of  rent.  The  fact  that  the  landlord  has  suffered  a  decree  to 
be  taken  for  the  sale  of  the  demised  premises  in  a  proceeding  to  enforce  a 
mechanic's  lien,  in  violation  of  his  contract  to  defend  the  suit,  upon  which 
the  premises  may  be  sold  and  the  tenant  evicted,  presents  no  ground  for 
resisting  the  collection  of  rents  by  the  landlord. 

3.  Chancery  jurisdiction  —  remedy  at  law.  Where  a  tenant  had 
assigned  his  lease,  and  his  assignee  incurred  liability  for  improvements 
upon  the  demised  premises,  to  enforce  which  a  bill  was  filed  for  a  mechan- 
ic's lien,  and  to  sell  the  premises  in  payment,  and  the  landlord  contracted 
with  the  original  tenant,  who  remained  bound  for  the  rents,  to  defend  the 
suit,  which  he  failed  to  do,  but  suffered  a  decree  of  sale  to  pass,  it  was  held, 
on  bill  in  equity  by  the  tenant  to  enjoin  the  collection  of  rent  by  distress, 
It  appearing  that  the  landlord  was.  solvent,  that  a  court  of  equity  could  not 
take  jurisdiction,  as  the  tenant  had  a  complete  remedy  at  law  for  the 
recovery  of  any  damages  he  had  or  might  sustain  by  the  breach  of  the  con- 
tract to  defend. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon 
WiLLLOi  W.  Faewell,  Judge,  presiding. 

Messrs.  Gookins  &  Roberts,  for  the  appellants. 

Messrs.  Eldridge  &  Touktellotte,  for  the*  appellees. 
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Mr.  Justice  Ckaig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  appellants  in  the 
circuit  court  of  Cook  county,  to  enjoin  appellees  from  collect- 
ing rent  due  upon  a  lease,  under  which  appellants  had  leased 
certain  premises  in  Chicago  from  appellee  Judson. 

The  bill  alleges,  that  appellants  are  co-partners,  trading  under 
the  firm  name  of  Leopold,  Kuh  &  Co. ;  that  in  the  month  of 
October,  1871,  appellee  Judson,  being  the  owner  of  a  certain  lot 
in  Chicago,  leased  it  to  them  for  five  years  from  May  1st, 
1872,  at  a  rental  of  $3,000  per  annum,  payable  in  monthly  in- 
stallments of  $250  at  the  expiration  of  each  month ;  that  appel- 
lants, on  the  expiration  of  the  lease,  have  the  privilege  of 
extending  the  term  five  years,  at  the  rent  of  $3,500  per  annum. 

It  is  also  averred  in  the  bill,  that  appellants,  in  the  year  1872, 
went  into  the  possession  of  the  premises,  and  afterward  sold 
and  assigned  their  interest  therein  to  Wichelmen  &  Smith,  who 
entered  into  possession,  and  agreed  to  pay  them  rent  at  the  rate 
of  $250  per  month ;  that  on  the  10th  day  of  December,  1872, 
John  M.  Stevens,  Richard  Duval  and  William  Duval  filed  in 
the  circuit  court  of  Cook  county  a  petition  for  a  mechanic's  lien 
upon  the  premises ;  that  appellants  Judson  and  "Wichelmen 
were  made  defendants  therein ;  that  the  petition  alleged  there 
was  due  for  labor  and  materials  furnished,  $1,086. 

That  the  work  and  materials  were  not  furnished  under  any 
contract  with  appellants ;  that  if  the  same  were  furnished,  and 
a  lien  existed,  it  was  under  a  contract  with  Wichelmen,  Smith 
having  sold  and  assigned  his  interest  in  the  premises  to  him. 

That  after  the  service  of  summons  upon  appellants,  and  be- 
fore the  return  day  thereof,  Judson  agreed  with  appellants,  in 
consideration  that  they  would  not  retain  and  employ  their  usual 
counsel  to  defend  against  the  petition,  but  would  unite  with 
him,  and  allow  him  to  manage  the  defense,  and  pay  one-half 
of  the  expense,  he  would  employ  his  usual  attorney,  and  defend 
the  suit  for  appellants  and  himself,  and  would  be  responsible 
for  the  due  management  of  the  defense. 
68— 75th  III. 
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That  Judson  neglected  to  defend  against  tlie  petition,  as  lie 
agreed,  and  on  the  27th  day  of  September,  18Y3,  a  decree  was 
rendered  by  confession  against  appellants  and  Judsonj  and  the 
other  defendants,  in  which  decree  the  court  found,  by  the 
proofs,  that  the  petitioners  had,  by  contract  with  the  owner  of  the 
premises,  furnished  labor  and  materials,  and  that  they  had  a 
valid  and  first  lien  upon  the  premises  for  $1,215.61,  and  a  sale 
of  the  property  was  ordered  on  the  30th  day  of  December, 
1873,  to  pay  the  amount. 

That  appellants  had  no  knowledge  that  Judson  had  failed  to 
interpose  a  defense  to  the  petition  until  after  the  decree  had 
been  rendered  and  the  term  of  court  closed. 

That,  had  Judson  given  due  attention  to  the  management  of 
the  defense,  no  decree  could  or  would  have  been  rendered 
against  appellants  for  the  sale  of  their  interest  in  the  premises. 

The  bill  further  alleges,  that  Wichelmen  is  insolvent ;  that 
appellants  have  paid  all  rent  due  Judson,  except  for  the  month 
of  January,  which  accrued  after  they  learned  that  Judson  had 
failed  to  defend  against  the  petition,  as  he  had  agreed.  The  rent 
due  they  refused  to  pay  until  Judson  should  pay  and  discharge 
the  lien,  and  save  and  preserve  appellants'  rights  in  the  premi- 
ses ;  that  Judson  has  seized  certain  personal  property  of  appel- 
lants by  distress  warrant,  and  is  proceeding  to  make  the  rent 
due,  under  such  warrant. 

The  bill  prays  that  Judson  be  decreed  to  pay  the  amount  of 
the  decree  rendered  in  the  lien  case,  and  that  he  be  enjoined 
from  the  recovery  of  rent,  and  from  prosecuting  the  suit,  or 
distraint  for  rent,  and  for  general  relief. 

The  court,  on  motion  of  appellees,  dissolved  the  injunction, 
and  dismissed  the  bill  for  want  of  equity,  and  appellants  bring 
the  record  here  by  appeal. 

The  only  question  presented  by  the  record  is,  whether  the 
allegations  in  appellants'  bill,  conceding  them  to  be  true,  are 
sufficient  to  give  appellants  a  standing  in  a  court  of  equity. 

It  is  not  pretended  that  appellee  Judson  was  in  any  manner 
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iastruraental  in  creating  the  indebtedness  for  which  the  decree 
was  rendered  in  the  mechanic's  lien  proceedings ;  that  debt  was 
contracted  by  the  assignee  or  tenant  of  appellants.  The  only 
complaint  made  against  appellee  is,  that  he  entered  into  a  contract 
with  appellants,  by  which  he  agreed  to  defend  for  them  and 
himself  the  action  brought  to  enforce  the  lien,  and  failed  to 
perform  his  contract.  For  this  breach  of  contract  it  is  said  a 
court  of  equity  should  interpose  and  enjoin  the  collection  of 
rents,  until  appellee  will  pay  o£E  the  decree  that  may  at  some 
future  time  cause  an  eviction  of  appellants'  assignee. 

The  lease  between  appellants  and  appellees  contains  an  abso- 
lute covenant  on  the  part  of  appellants  to  pay  the  rent  at  stated 
periods,  with  a  provision  that  any  assignment  or  transfer  of  the 
lease,  or  their  interest  in  the  property  under  it,  should  not,  in 
any  manner,  relieve  them  of  their  obligation  to  pay  the  rents. 

The  law  is  well  settled,  that  should  the  tenant  be  evicted 
from  the  demised  premises  before  the  expu*ation  of  his  term,  by 
the  landlord,  or  any  one  claiming  under  or  through  him,  or  by 
one  under  title  paramount  to  that  of  the  landlord,  no  recovery 
could  be  had  for  rent  that  would  accrue  after  eviction. 

But  in  the  case  under  consideration  no  eviction  has  occurred ; 
appellants  have  not  been  disturbed  in  the  possession  of  the  prem- 
ises, and  it  is  not  at  all  probable,  from  the  allegations  of  the 
bill,  that  they  ever  will  be.  The  amount  of  the  decree  for 
which  a  sale  of  the  premises  has  been  ordered  is  only  $1,215.61, 
while  the  annual  rental  value  of  the  property  is  $3,000 ;  it  is 
possible,  but  not  by  any  means  probable,  that  appellee  would 
suffer  the  property  to  be  sold  and  pass  redemption. 

But  whether  appellee  would  suffer  the  property  to  be  sacri- 
ficed for  the  small  amount  of  the  decree,  it  is  not  material,  in 
the  present  aspect  of  the  case,  to  conjecture ;  it  will  be  time 
enough  for  appellants  to  complain  when  they  have  been  evicted. 

It  appears  that  appellee  is  entirely  responsible,  and  should  he 
suffer  the  property  to  be  sold  on  the  decree,  and  the  sale  ripen 
into  a  title,  and  appellants  should  be  evicted,  then,  and  not  till 
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tliat  event  happens,  will  they  be  in  a  position  to  invoke  the  aid 
of  a  court  in  their  behalf.  Aside  however  from  this,  it  is  appar- 
ent, from  the  allegations  in  complainants'  bill,  they  have  a  com- 
plete remedy  at  law. 

If  appellee,  for  a  valid  consideration,  entered  into  a  contract 
with  appellants  by  which  he  agreed  to  defend  for  them  the  pe- 
tition for  a  lien  upon  the  premises,  and  neglected  and  failed  to 
abide  by  his  contract,  and  from  the  breach  of  the  agreement 
appellants  have  been  damaged,  we  fail  to  perceive  any  reason 
why  appellants  cannot,  in  a  court  of  law,  recover  all  damages 
sustained. 

It  is  a  familiar  principle  that,  where  a  party  has  a  complete 
remedy  at  law,  a  court  of  equity  will  not  interfere. 

We  have  carefully  examined  the  authorities  cited  by  the  at- 
torneys for  appellants,  and  while  we  are  free  to  concede  the  prin- 
ciples therein  announced  are  correct,  we  fail  to  see  wherein 
they  apply  to  the  facts  disclosed  by  this  record. 

We  are  satisfied  the  decree  of  the  circuit  court  was  correct, 
and  it  will  be  affirmed. 

Decree  affirmed. 


Isaac  Gteaveson  et  al. 

V. 

Charles  Tobey  et  al. 


Contract  —  damages  for  delay  in  completing  work  not  excused  by  delay  in 
others.  Where  a  party  contracts  to  do  the  stone  cutter's  work  of  a  building 
so  as  not  to  delay  any  of  the  other  work,  and  to  complete  the  same  by  a 
day  named,  and  he  is  prevented  from  commencing  the  work  by  other  con- 
tractors not  having  done  their  work,  until  about  the  time  for  the  comple- 
tion of  his  work,  and  he  then  proceeds  under  the  contract,  he  will  be 
bound  by  its  provisions,  except  as  to  the  time  of  completing  his  work,  and 
for  any  unnecessary  delay  on  his  part  thereafter  he  will  be  liable  tc 
respond  to  his  employer  in  damages. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Kogeks,  Judge,  presiding. 

This  was  a  proceeding,  instituted  bj  appellants  against  the 
appellees,  to  enforce  a  mechanic's  lien.  The  material  facts  nec- 
essary to  an  understanding  of  this  case  appear  in  the  opinion  of 
the  court. 

Messrs.  Leake  &  Yocke,  for  the  appellants. 

Mr.  John  Yan  Akman,  for  the  appellees. 

Mr.  Chief  Justice  Walkek  delivered  the  opinion  of  the 
Court : 

It  appears  that  the  parties  to  this  suit  entered  into  an  agree- 
ment, on  the  22d  day  of  April,  1872,  by  which  appellants 
bound  themselves  to  furnish  all  of  the  dressed  stone,  and  place 
it  in  the  building,  necessary  for  the  completion  of  the  stone  cut- 
ters' work  of  a  large  five  story  brick  business  house.  They 
agreed  to  complete  the  work  and  deliver  it  to  the  owners  in 
good  order,  on  or  before  the  first  day  of  August  following. 
They  further  agreed  as  follows  :  "  It  being  understood  that  the 
mason  work  is  to  be  commenced  immediately,  and  be  carried 
on  to  completion  on  or  before  this  date,  and  that  the  stone  cut- 
ters' work  is  to  be  done  in  connection  therewith,  and  so  that 
there  shaU  be  no  delay  on  account  of  the  stone  cutters'  work, 
and  that  is  of  the  essence  of  the  contract."  Appellees  agreed 
to  pay  them  $23,000  for. the  stone  cutters'  work,  eighty-five 
per  cent  as  the  work  progressed,  and  the  remainder  when  it 
should  be  completed. 

Owing  to  the  delay  of  the  contractors  for  the  iron  work,  ap- 
pellants were  unable  to  commence  work  until  about  the  time 
the  contract  called  for  its  completion.  Appellants,  however, 
entered  upon  the  construction  of  the  work,  and  did  not  com- 
plete it  before  the  6th  of  November,  and  appellees  claim  not 
until  in  December.      Appellees,  it  is  conceded,  paid  $19,550, 
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and  appellants  did  $60  worth  of  extra  work,  leaving,  as  appel- 
lants claim,  $3,510.40  due  tliem  on  the  contract,  and  for  wliich 
they  filed  a  petition  to  enforce  a  mechanic's  lien  on  the  build- 
ing. Appellees  answered,  and  set  up  as  a  defense  that  appel- 
lants had  acted  in  such  a  dilatory  and  slothful  manner,  that  it 
caused  great  delay  in  the  completion  of  the  building,  whereby 
they  had  sustained  great  damage  over  and  above  appellants' 
claim.  A  trial  was  had  by  consent  before  the  court,  without  a 
jury,  when  appellees'  damages  were  assessed  at  $1,570.40,  which 
was  deducted  from  the  unpaid  portion  of  the  contract  price,  and 
a  decree  for  $2,000  was  rendered  in  favor  of  appellants,  from 
which  they  have  appealed  to  this  court,  and  have  assigned  errors 
questioning  the  decision  of  the  court  in  allowing  damages. 

There  is  no  dispute  in  this  case  as  to  the  quality  of  materials 
furnished,  the  character  of  the  work  done,  or  any  thing  con- 
nected with  the  performance  of  the  contract,  except  the  time 
consumed  in  performing  the  work.  There  is  no  question  but 
the  work  was  done  under  the  contract,  and  was  so  understood 
by  both  parties,  as  they  both  acted  under  it  as  though  it  was  in 
full  force,  except  as  to  the  time  in  which  it  was  to  be  performed. 
Both  parties  seem  to  have  waived  the  delay  occasioned  by  the 
contractor  for  the  iron  work.  Appellants  did  not  claim  that 
they  were  released  by  the  delay,  but  as  soon  as  the  building 
was  ready  they  entered  upon  and  performed  the  work  as  re- 
quired by  the  contract,  claimed  pay  under  and  according  to  the 
contract,  and  finally  instituted  this  proceeding  under  it,  and 
hence  we  must,  from  the  action  of  the  parties  themselves,  con- 
clude that  they  regarded  it  as  in  force  and  binding  in  all  things, 
except  as  to  the  time  when  the  building  should  be  completed. 

This  being  true,  then  appellants  were  bound  in  all  things  else 
to  perform  their  part  of  the  agreement,  and  on  failing  to  do  so, 
respond  in  damages  sustained  by  its  breach.  When  they  com- 
menced work  they  were  bound  to  do  their  work  in  connection 
with  the  brick  work,  and  so  that  there  should  be  no  -delay  on 
account  of  then-  part  of  the  work.     And  they  were  bound  to 
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perform  it  within  the  same  length  of  time  contemplated  by  the 
original  agreement.  And  failing  in  this,  they  are  liable.  Had 
their  work  been  inferior  in  materials  or  skill,  and  injury  had 
resulted,  no  one  would  doubt  appellants'  liability  therefor.  So 
that,  in  any  point  of  view,  we  must  hold  that  the  terms  of  the 
contract  must  govern. 

A  careful  examination  of  the  evidence  satisfies  us  that  appel- 
lants were  tardy,  and  failed  to  use  the  necessary  efforts  to  per- 
form their  contract  according  to  its  terms.  They  did  not  per- 
form the  work  so  as  to  prevent  delay  to  the  brick  masons,  and 
that  delay  caused  delay  to  others,  dependent  in  the  performance 
of  their  part  of  the  work  on  the  building,  from  proceeding  to  its 
completion.  The  delay  appellants  caused  to  the  brick  masons, 
in  like  manner,  and  to  a  like  extent,  delayed  the  joiners,  plaster- 
ers, painters  and  glaziers.  And  thus  the  completion  of  the 
building  was  delayed.  It  seems  that  had  there  been  no  delay 
under  the  contract,  as  it  was  written,  appellants  would  have  had 
about  seven  weeks  in  which  to  complete  their  part  of  the  work, 
and  that  it  was  all  the  time  that  could  be  reasonably  insisted 
upon  is  apparent,  as  one  of  them  stated,  when  the  contract 
was  made,  they  could  do  it  in  thirty  days.  But  allowing  them 
sixty  days  as  being  a  reasonable  time,  still,  according  to  their 
own  showing,  they  did  not  complete  the  work  for  thirty-six 
days  after  that  time  had  expired.  The  evidence  shows  that  for 
a  large  portion  of  the  time  they  had  but  a  small  force  engaged 
on  this  work,  nor  had  they  materials  to  push  the  work,  as  they 
had  contracted  they  would.  The  building  was  rented  at  $1200 
a  month.  At  that  rate  it  would  require  but  a  trifle  more  than 
a  month  and  a  fourth,  to  make  the  amount  of  damages  allowed 
by  the  court  below.  This  would  be  almost  the  amount,  accord- 
ing to  the  time  appellants  claim  the  work  was  completed,  and 
the  sum  would  be  much  larger  under  appellees'  evidence.  We 
are,  therefore,  of  the  opinion  that  the  evidence  fully  sustains  the 
decree,  and  it  must  be  affirmed 

Decree  ajfirmed. 
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Sidney  T.  Webster  et  al, 

V. 

Geoege  Steele  et  al. 


1.  Garnishment — equitable  claims  not  liable.  Under  the  statute  relat- 
ing to  garnishment,  the  choses  in  action  or  credits  in  the  hands  of  the  gar- 
nishee belonging  to  the  debtor,  must  be  due  and  owing  to  him,  and  must 
be  of  a  legal,  and  not  a  merely  equitable,  character. 

2.  When  judgment  is  recovered  by  A  for  the  use  of  B  against  C,  the  lat- 
ter cannot  be  garnisheed  by  a  creditor  of  B,  as  the  legal  title  to  the  judg- 
ment is  not  in  B,  but  in  A. 

3.  The  statute  authorizing  the  proceeding  by  garnishment  only  author- 
izes the  creditor  to  recover  such  indebtedness  as  can  be  recovered  by 
an  action  of  debt,  or  in  indebitatus  assumpsit,  in  the  name  of  the  attach- 
ment or  j  udgment  debtor,  against  the  garnishee. 

4.  Same  — form  of  judgment.  The  j  udgment  against  the  garnishee  must 
be  rendered  in  favor  of  the  attachment  or  judgment  debtor,  for  the  use  or 
benefit  of  the  attachment  or  judgment  creditor,  and  whatever  surplus  there 
may  be  after  paying  the  garnisheeing  creditor,  belongs  to  the  attachment  or 
judgment  debtor  in  whose  name  the  suit  is  prosecuted. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Messrs.  Waite  &  Clark,  for  the  appellants. 

Messrs.  Miller  &  Frost,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

While  our  statute  in  regard  to  garnishment,  under  which  this 
proceeding  was  commenced  in  the  court  below,  is  comprehen- 
sive in  its  provisions,  we  do  not  think  equitable  claims  can  be 
subjected  to  this  process.  The  terms  employed  are,  "  indebted," 
or  "  hath  any  effects  or  estate  "  in  his  custody  or  charge,  enu- 
merating "  lands,  tenements,  goods,  chattels,  moneys,  choses  in 
action,  credits  and  effects."     The  "  effects  or  estate,"  spoken 
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of,  in  the  charge  or  custody  of  the  garnishee,  must  belong  to  the 
defendant  in  attachment,  or  judgment  debtor,  and  the  choses  in 
action  or  credits  must  be  due  or  owing  to  him,  and  evidently 
must  be  of  a  legal  and  not  equitable  character.  Session  Laws 
1872,  p.  462. 

A  brief  reference  to  the  facts  which  are  uncontroverted  will 
aid  our  understanding  of  the  exact  question  presented  for  decis- 
ion. Arms,  having  obtained  a  judgment  against  Webster  & 
Walch,  instituted  this  proceeding  against  defendants  to  collect  his 
judgment,  charging  that  they,  or  some  of  them,  were  indebted 
to  Webster.  Answers  for  two  of  the  defendants  having  been 
filed,  disclosed  the  fact  that  E.  A.  Buck,  for  the  use  of  Sidney 
T.  Webster,  had  previously  obtained  judgment  against  Steele, 
Vogle  &  Crandall,  in  the  Superior  Court  of  Chicago,  from 
which  George  Steele  had  taken  an  appeal  to  the  Supreme  Court 
of  the  State,  with  James  Steele  as  his  surety  on  the  appeal  bond, 
and  that  the  judgment  was  tliereaf  terwards  affirmed.  The  appeal 
bond,  like  the  judgment,  was  in  the  name  of  Buck  for  the  use  of 
Webster.  Under  the  statute  cited,  the  question  arises,  can 
George  and  James  Steele,  or  indeed  any  of  the  garnishees 
named,  be  held  liable  as  garnishees  of  Webster  ?  Clearly  there 
is  no  legal  indebtedness  from  any  of  the  garnishees  due  or  owing 
to  Webster,  that  could  be  enforced  in  any  action  at  law  in  his 
own  name,  and,  unless  equitable  claims  can  be  subjected  to  this 
process,  this  suit  must  fail. 

The  present  statute,  in  all  its  essential  features,  is  like  the 
act  of  1845  upon  the  same  subject,  which  this  court  has  had  fre- 
quent occasion  to  construe.  Proceedings  authorized  by  both 
acts  are  the  same,  and  the  right  secured  is  almost  in  identical 
language.  Process  is  to  be  served  upon  all  persons  "  who  are 
in  anywise  indebted  to  such  defendant,"  and  in  all  proceedings 
in  garnishment  after  judgment  and  execution,  the  court  into 
which  the  process  is  returnable  "  shall  examine  and  proceed 
against  such  garnishee  or  garnishees  in  the  same  maimer  as 
is  required  by  law  against  garnishees  in  original  attachments." 

69— 75th  III. 
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As  was  said  in  May  v.  BaTcer,  15  111.  90,  the  indebtedness 
referred  to  in  the  statute  is  legal  indebtedness,  such  as  could  be 
enforced  in  a  court  of  law  by  an  action  in  the  name  of  the 
defendant  in  attachment  against  the  garnishee.  The  principle 
is,  that  process  of  garnishment,  being  a  legal  proceeding  given 
by  statute,  only  entitles  a  party  to  recover  such  indebtedness  as 
could  be  recovered  by  an  action  of  debt,  or  indebitatus  assump- 
sit, in  the  name  of  the  attachment  or  judgment  debtor  against 
the  garnishee.  And  so  the  authorities  elsewhere  hold.  Harrell 
V.  Whitman,  19  Ala.  135 ;  Hassie  et  ux.  v.  G.  I.  W.  U.  Con- 
gregation, 35  Cal.  378. 

The  statute  will  bear  no  other  construction  than  that  hereto- 
fore given  to  it.  The  reason  is  obvious.  By  the  practice  which 
obtains  in  this  State,  the  judgment  against  the  garnishee  must 
be  rendered  in  favor  of  the  attachment  or  judgment  debtor,  for 
the  benefit  of  the  attachment  or  judgment  creditor,  who  is  the 
real  plaintiff,  against  his  own  debtor.  Whatever  surplus  there 
may  be  after  paying  the  creditor  belongs  to  the  debtor  in  whose 
name  the  suit  is  prosecuted.  This  is  according  to  the  analogies 
of  the  law,  for  in  all  actions  at  law  the  suit  must  be  in  the  name 
of  the  party  in  whom  is  the  legal  interest  of  the  subject  matter. 
StaU  V.  Welster,  11  111.  511. 

It  follows,  then,  that  defendant's  right  to  the  indebtedness 
sought  to  be  condemned  must  be  legal,  as  contra-distinguished 
from  equitable.  Otherwise,  although  the  garnishee  might  admit 
he  was  the  equitable  owner  of  the  indebtedness,  no  judgment 
could  be  rendered  in  his  favor  in  a  court  of  law.  An  authority 
exactly  in  point  is  the  111.  Cen.  R.  R.  Co.  v.  Weaver,  54  111. 
319,  where  it  is  said  the  proceeding  is  statutory  and  cannot  be 
extended  beyond  the  plain  provisions  of  the  statute,  and  that 
evidently  confines  the  proceedings  to  the  debtor  of  the  debtor, 
on  the  principle,  there  must  be  privity  between  the  parties,  which 
is  indispensable  to  maintain  garnishment. 

In  the  case  at  bar,  Webster  could  not  maintain  an  action  in 
his  own  name  against  the  garnishees,  or  any  of  them,  on  the 
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judgment  in  favor  of  Buck  for  his  use  against  them,  nor  could 
he  do  it  in  the  name  of  Buck,  for  the  statute  has  given  no  power 
to  use  his  name  for  that  purpose,  and  for  the  further  reason 
there  is  no  privity  of  interest  between  Buck  and  the  garnishees. 
The  fact  that  the  judgment  was  obtained  in  the  name  of  Buck 
for  the  use  of  Webster  would  only  operate  at  most  as  notice 
of  an  assignment  of  the  judgment  to  him.  It  might  be  to  the 
extent  of  the  whole  interest  in  the  judgment,  or  for  only  a 
moiety.  This  could  not  be  determined  in  this  proceeding,  in 
which  Buck  would  have  an  interest,  and  should  the  court  enter- 
tain jurisdiction,  his  rights  would  be  adjudicated  in  a  suit  in 
which  he  is  not  and  could  not  be  a  proper  party.  We  are 
entirely  satisfied  with  the  construction  heretofore  given  to  this 
statute,  that  only  legal  indebtedness  can  be  subjected  to  gar- 
nishment. Equitable  indebtedness  is  not  within  the  purview 
of  the  statute.  This  is  plain  from  the  fact,  the  proceedings 
authorized  can  only  be  had  in  the  law  courts,  and  which  are  not 
adapted  to  ascertaining  and  adjusting  the  rights  of  parties  where 
only  equitable  interests  are  involved. 

Our  conclusion  is,  this  proceeding  cannot  be  maintained 
against  any  of  the  garnishees,  for  they  are  not  legally  indebted 
to  Webster,  in  whose  name  the  suit  is  being  prosecuted.  He 
may  have  an  equitable  interest  in  the  whole  or  a  part  of  the 
indebtedness  for  which  Buck  recovered  a  judgment  against 
them,  but  the  extent  of  that  interest  cannot  be  ascertained  in 
this  proceeding,  and  if  it  could,  it  could  not  be  subjected  to  pay- 
ment of  Webster's  creditor  by  garnishment,  for  the  simple  rea- 
son the  statute  has  not  authorized  it. 

The  cases  of  Hodson  v.  McConnel,  12  111.  170,  and  Carr  v. 
Waugh,  28  ib.  418,  are  not  understood  by  us  to  be  in  conflict 
with  the  doctrine  laid  down  in  May  v.  Baker^  supra.  They 
announce  the  principle  that  equitable  owners  of  choses  in  action 
will  be  protected  in  a  garnishee  proceeding,  as  well  as  in  other 
suits  at  law.  The  decision  in  Snider  v.  Ridgeway,  \Q  111.  523, 
is  placed  on  the  distinct  ground,  the  ownership  and  title  to  the 
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note  which  was  the  subject  of  garnishment  was  in  the  judgment 
debtor,  and  the  case  is  therefore  in  entire  harmony  with  May 
V.  Baker. 

No  error  appearing  in  the  record,  the  judgment  will  be 

affirmed. 

Judgment  affirmed. 


The  Rockfoed  Insueance  Compaisty 

v. 
Saeah  Nelson. 


1.  Change  of  venue  —  trial  at  same  term  cause  is  docketed.  Where  a 
change  of  venue  was  taken  in  a  suit  on  March  25,  and  the  papers  were  re- 
ceived by  the  clerk  of  the  court  to  which  the  cause  was  sent,  on  May  5,  fol- 
lowing, and  docketed  May  9,  it  was  held  no  error  to  proceed  to  the  trial  of  the 
cause  at  the  May  term  of  the  court  to  which  the  cause  was  sent,  as  the 
party  taking  the  change  had  ample  time  from  March  25  in  which  to  mak«» 
all  needful  preparation  for  trial. 

2.  Continuance.  Where  an  application  for  a  continuance  fails  to  show 
the  exercise  of  due  diligence  to  procure  testimony,  there  is  no  error  in  de- 
nying it. 

3.  Jury  —  mode  of  selecting  and  summoning.  Where  the  time  had  expired 
for  which  the  petit  jurors  had  been  summoned,  before  the  business  of  the 
term  was  completed,  and  a  new  jury  was  drawn  in  the  mode  required 
by  the  statute,  and  summoned,  except  that  they  were  not  summoned  twenty 
days  before  court,  it  was  7ield  no  error  to  overrule  a  challenge  to  the  array 
on  this  ground.  Cases  will  occur  where  courts  must  resort  to  their  inherent 
powers  as  recognized  at  common  law,  in  the  selection  of  jurors. 

4.  Instructions  —  should  not  be  too  prolix  or  argumentative.  This  court 
has  often  adverted  to  the  practice  of  making  the  instructions  too  prolix  and 
voluminous  and  making  them  an  argument  of  the  case,  as  improper  and 
tending  to  confuse  and  mislead  the  jury,  and  not  conducive  to  the  ends  of 
justice. 

5.  Insurance  —  misstatement  of  title  in  application.  Where  a  woman,  not 
versed  in  legal  terms,  when  applied  to  by  an  agent  of  an  insurance  company 
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to  take  a  policy  of  insurance  upon  lier  house,  etc. ,  stated  the  facts  relating 
to  her  title  to  the  property,  and  the  agent  wrote  in  the  application  that  she 
had  a  fee  simple  title,  when  she  had  not,  and  also  put  other  statements 
therein,  he  well  knowing  the  facts,  to  enable  himself  to  obtain  the 
premium,  it  was  Jield,  that  the  fact  that  such  statements  were  not  true, 
under  such  circumstances  ought  not  to  preclude  a  recovery  in  case  of  a  loss. 
6.  Same  —  statement  of  too  great  value  in  preliminary  proof  of  loss.  The 
fact  that  the  jury  in  a  suit  upon  a  policy  of  insurance  render  a  less  verdict 
in  favor  of  the  plaintiff  than  the  value  of  the  property  destroyed,  as  shown 
by  the  plaintiff's  preliminary  proof  of  loss,  does  not  show  that  the  plaintiff 
made  a  false  statement  of  the  value  of  the  property  destroyed. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county ;  the 
Hon.  Geokge  W.  Pleasants,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Sarah  Nelson 
against  the  Rockford  Insurance  Company,  in  the  circuit  court  of 
Mercer  county.  The  judgment  on  the  first  trial  was  reversed  by 
this  court,  on  the  ground  that  the  recovery  by  the  plaintiff  was 
too  large.  The  case  is  reported  in  65  111.  415.  After  the  case 
was  remanded,  the  defendant  applied  for  and  obtained  a  change 
of  venue,  and  the  cause  was  sent  to  the  circuit  court  of  Rock 
Island  county,  where  a  trial  was  had,  resulting  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  $2,915.95  and  costs  of 
suit,  to  reverse  which  the  defendant  appealed.  The  jury  also 
returned  a  special  verdict,  in  response  to  the  several  questions 
submitted  to  them  as  follows : 

1.  Whether  the  plaintiff,  at  the  time  of  executing  and  deliver- 
ing to  the  agent  of  the  defendant  the  application  for  insurance 
mentioned  in  her  policy,  knew  or  was  informed  of  the  contents 
of  said  application  ?     Answer,  No. 

2.  Whether,  at  the  time  of  the  execution  of  said  application 
for  insurance,  the  building,  alleged  in  the  declaration  to  have 
been  destroyed  by  fire,  was  occupied  by  the  plaintiff  as  a  hotel  ? 
Answer,  Yes. 

3.  Whether  the  said  agent  of  the  defendant,  at  the  time  of 
taking  said  application,  was  prohibited,  by  defendant's  instruc- 
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tions  to  him,  from  taking  applications  upon  buildings  occupied 
as  hotels  ?     Answer,  Yes. 

4.  Whether,  at  or  before  the  execution  of  said  application, 
said  plaintiff  knew,  or  was  informed  that  said  defendant  had 
prohibited  said  agent  from  taking  applications  upon  hotels? 
Answer,  No. 

5.  Whether  the  said  plaintiff  and  agent  of  the  defendant,  at 
or  before  the  execution  of  said  application,  agreed  to  represent 
said  building  in  said  application  as  being  occupied  by  the  as- 
sured as  a  residence  and  boarding  house,  with  intent  to  conceal 
from  said  defendant  the  occupancy  of  said  building  by  said 
plaintiff  as  a  hotel  ?     Answer,  No. 

6.  Whether  the  plaintiff,  in  her  preliminary  proofs  of  loss 
made  to  the  defendant  after  said  loss,  knowingly  and  willfully 
swore  falsely  to  any  fact  material  to  said  loss,  and  if  so,  what 
fact  or  facts  ?     Answer,  No. 

7.  Whether  the  plaintiff,  in  her  preliminary  proofs  of  loss 
made  to  the  defendant  after  said  loss,  knowingly  and  intention- 
ally represented  any  articles  of  personal  property  as  having  been 
destroyed  by  the  fire  in  question,  which  were  not,  in  fact,  de- 
stroyed by  said  iire  ?     Answer,  No. 

8.  Whether  the  plaintiff,  in  her  proofs  of  loss  made  to  the 
defendant  after  said  loss,  falsely  stated  any  fact,  and  if  so, 
what  fact  or  facts,  with  intent  to  defraud  the  defendant's 
Answer,  No. 

9.  What  was  the  actual  cash  value  of  the  building  in  question 
in  this  suit  at  the  time  of  the  destruction  thereof  by  fire,  not 
including  the  value  of  the  lot  on  which  the  building  was  sit- 
uated ?     Answer,  $2,400. 

10.  What  was  the  amount  of  the  plaintiff's  loss  by  fire  upon 
lier  household  furniture  in  said  building,  estimated  according  to 
the  actual  cash  value  thereof  at  the  time  of  said  fire  ?  Answer, 
$400. 

11.  What  was  the  amount  of  the  plaintiff's  loss  by  fire  upon 
her  beds  and  bedding  in  said  building,  estimated  according  to 
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the  actual  cash  value  thereof  at  the  time  of  said  fire  ?    Answer, 
$200. 

12.  Wliat  was  the  amount  of  the  plaintiff's  loss  by  said  fire 
upon  her  wearing  apparel  in  said  building,  estimated  according 
to  the  actual  cash  value  thereof  at  the  time  of  said  fire  ?  Answer, 
$150. 

13.  What  was  the  amount  of  the  plaintiff's  loss  by  said  fire 
upon  her  provisions  in  said  building,  estimated  according  to  the 
actual  cash  value  thereof  at  the  time  of   said  fire  ?     Ansioer, 


14.  Whether  the  occupancy  of  said  building  by  the  plaintiff 
as  a  hotel  rendered  said  building  more  hazardous  than  it  would 
have  been  had  it  been  occupied  by  the  plaintiff  merely  as  a 
residence  and  boarding  house  ?     Answer,  I^o. 

The  other  material  facts  necessary  to  an  understanding  of  the 
questions  decided  appear  in  the  opinion  of  the  court. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  appellant. 

Messrs.  Pepper  &  Wilson,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  Mercer  circuit  court,  on  a  policy 
of  insurance,  and  an  appeal  by  the  insurance  company.  The 
plaintiff  recovered  as  for  a  total  loss. 

This  is  the  second  appearance  of  this  cause  in  this  court. 
On  the  first,  the  judgment,  in  favor  of  the  plaintiff,  was  re- 
versed on  the  ground  the  damages  were  too  large. 

The  cause  was  duly  remanded,  and  the  remanding  order  filed 
in  the  Mercer  circuit  court  on  the  28th  February,  18T3.  On 
the  24th  March,  1873,  at  the  March  term,  defendant  applied 
for  a  change  of  venue,  and  on  the  25th  an  order  was  entered, 
changing  the  venue  to  the  county  of  Rock  Island. 

It  appears  the  papers  and  transcripts  were  not  transmitted  to 
Rock  Island  county  until  May  5,  and  the  cause  docketed  May  9. 

The  first  point  appellants  make  is,  that  it  was  error  to  force 
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them  to  trial  at  that  term ;  that  the  jurisdiction  of  thfe  circuit 
court  of  Rock  Island  county  did  not  attach  until  the  transcript 
and  papers  were  filed.  The  statute  on  this  subject  is  plain : 
"  The  clerk  of  the  court  to  which  such  cause  is  certified  shall 
file  the  same,  and  the  cause  shall  be  docketed  by  the  clerk,  and 
shall  be  proceeded  in  and  determined  by  the  court  in  all  things, 
as  well  before  and  after  judgment,  as  if  it  had  originated 
therein."     Ch,  105,  R.  S.  1845,  §  10. 

Appellants  took  a  change  of  venue  on  the  25th  of  March, 
and  had  abundant  time  in  which  to  make  all  needful  prepara- 
tions for  trial.  The  suit  had  been  pending  since  1871 ;  there 
had  been  one  trial,  and  a  hearing  in  the  Supreme  Court,  and 
they  well  knew  all  the  points  of  their  case,  and  had  ample  time 
for  preparation. 

We  think  there  was  no  error  in  proceeding  to  trial  at  the 
May  term. 

The  next  point  is,  it  was  error  to  deny  the  motion  for  a  con- 
tinuance. 

There  is  nothing  in  this  point.  Appellants  had  from  the 
25th  March  to  the  day  of  trial  —  near  two  months  —  to  procure 
all  the  testimony  they  desired.  They  showed  no  diligence 
to  obtain  testimony. 

The  next  point  is  in  sustaining  plaintiff's  demurrer  to  defend- 
ants' challenge  to  the  array  of  petit  jurors,  and  thereby  over- 
ruling their  challenge. 

The  fact  appears  to  be  that  the  week  for  which  the  jurors 
had  been  summoned  had  expired,  and  their  functions  ceased. 
The  jury  in  question  was  drawn  in  the  mode  prescribed  by  the 
statute  —  it  was  not  selected  by  the  sheriff,  which  was  the  objec- 
tionable feature  of  the  old  law  —  and  the  only  difference  per- 
ceivable is,  that  they  were  not  drawn  and  summoned  twenty 
days  before  court.  It  is  apparent,  in  many  cases,  this  would  be 
impossible,  and  courts  must  resort  to  their  inherent  powers  as 
recognized  at  common  law.  Stone  v.  The  I^eqple,  2  Scam, 
326 ;  Murphy  v.  The  People,  37  111.  447. 
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The  next  point  made  is,  that  the  verdict  is  against  the  pre- 
ponderance of  the  evidence. 

From  the  fact  the  jury  was  required  to  find  specially  on 
several  important  facts,  and  did  make  direct  response  to  them, 
and  found  a  general  verdict  for  plaintiff,  we  must  presume  the 
j.ury  well  considered  all  the  facts.  On  all,  or  nearly  all,  the 
important  facts,  there  was  a  direct  conflict  of  evidence,  present- 
ing a  case  peculiarly  for  the  jury.  We  will  not  interfere  with 
their  finding,  as  we  are  not  satisfied  they  decided  against  the 
weight  of  testimony.  We  will  not  go  into  detail  on  this  head. 
Suflice  it  to  say,  there  is  much  in  the  record  to  show  this  appli- 
cation for  insurance  was  set  on  foot  by  the  agent  of  appellants, 
in  order  to  get  in  hand  a  premium  for  the  risk,  of  about  forty- 
five  dollars,  he,  entirely  reckless  and  disregardful  whether  the 
property  insured  was  a  hotel  or  boarding  house,  neither  of 
which,  it  is  claimed,  he  was  authorized  to  insure,  but  the  char- 
acter of  which  he  well  knew,  he  living  in  the  family. 

Exceptions  are  taken  to  the  rulings  of  the  court  upon  the 
instructions  asked  on  both  sides. 

There. is  one  serious  objection  to  them  —  they  are  too  expan- 
sive and  voluminous.  Those  of  appellants  are,  in  effect,  an 
argument  of  the  case  to  the  jury,  and  cover  the  whole  ground 
of  controversy,  the  real  points  in  them  at  the  same  time  being 
capable  of  compression  into  one  page  of  legal  cap.  We  have 
often  adverted  to  this  practice  as  improper,  tending  to  confuse 
and  mislead  a  jury,  and  not  conducive  to  the  ends  of  justice. 

In  these  instructions  we  find  nothing  to  object  to,  except 
their  volume. 

The  burden  of  appellants'  complaint  seems  to  be,  that  appel- 
lee stated  in  her  application  she  owned  the  property  in  fee 
simple.  What  did  this  woman  know  about  a  fee  simple  estate  ? 
She  told  the  agent  the  facts,  and  he,  of  his  own  instigation, 
inserted  in  the  application  the  kind  of  title.  He  was  willing 
to  do  any  thing  to  get  money  in  the  shape  of  premium  ;  and 
that  she  made  a  false  statement  of  values  in  her  preliminary 
70— 75th  III. 
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proof  of  loss ;  and  this,  they  urge,  is  illustrated  by  the  finding 
of  the  jury,  that  being  much  less  than  her  sworn  statement  of 
values.  This  proves  nothing.  How  often  is  it  a  jury  finds 
values  much  less  than  the  witnesses  put  them  at  ?  Again,  as  to 
the  wardrobe  of  her  children ;  they  were  living  with  her  as 
part  of  her  family,  and  she  might  well  suppose  all  they  had  in 
the  house  belonged  to  her.  These  questions,  as  also  those 
relating  to  the  barn,  were  fully  canvassed  by  the  jiu"y,  and  we 
cannot  say  their  verdict  is  against  the  evidence ;  certainly  not 
to  such  an  extent  as  to  justify  our  interference,  especially  after 
two  trials. 

Perceiving  no  substantial  error  in  the  record,  the  judgment 
is  afiirmed. 

Judgment  affirmed. 


The  Merchants'  Savings,  Loan  &  Trust  Company 


V. 


Grant  Goodrich,  for  use,  etc. 


1.  Replevin — judgment  as  to  damages.  lu  replevin  against  a  mere 
stakeholder  for  two  certified  checks,  each  calling  for  $3,500,  there  being  in 
the  declaration  a  count  in  trover  for  the  conversion  of  the  same  checks, 
where  the  record  showed  that  the  plaintiff  obtained  the  checks  by  this  writ, 
it  was  Jield  that  a  judgment  in  favor  of  the  plaintiff  for  the  property  re- 
plevied, and  for  $6,375  damages,  could  not  Tie  sustained,  but  was  clearly 
erroneous. 

3.  Measube  of  damage  —  detention  of  property  in  replevin.  In  replevin 
for  the  wrongful  detention  of  bank  checks,  where  the  checks  are  recovered 
and  delivered  to  the  plaintiff',  the  plaintiff"  can  only  recover,  as  damages  for 
the  wrongful  detention,  interest  on  the  amount  of  the  checks  from  the  time 
of  the  demand  and  refusal  until  they  are  replevied. 

3.  Wagers.  At  common  law  all  wagers  are  not  void.  It  is  only  such 
as  are  contrary  to  public  policy  that  are  void,  as  on  the  question  of  war  and 
peace,  on  the  event  of  an  election,  etc.  If  the  wager  is  contrary  to  public 
policy,  or  immoral,  or  in  any  other  respect  tends  to  the  public  detriment,  no 
action  will  lie  upon  it. 
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4.  Same  —  contract  tainted  with.  A  contract  for  the  sale  of  land  depend- 
ing upon  the  result  of  an  election,  on  the  question  of  a  park  in  the  locality, 
in  a  certain  way,  as  a  condition  precedent  to  its  taking  effect,  such  result 
being  an  essential  part  of  the  consideration,  is  void,  upon  grounds  of  public 
policy. 

5.  Where  the  purchasers  of  land  deposited  with  a  stakeholder  their  checks 
for  $5,000  in  favor  of  the  vendor's  agent,  the  parties  signing  an  agreement 
that  the  checks  should  be  delivered  to  the  payee  in  case  a  vote  to  be  taken 
on  that  day  in  West  Chicago  should  be  in  favor  of  what  was  known  as  the 
West  Side  Park  Bill,  but  in  case  the  majority  of  the  votes  should  be  cast 
against  said  bill,  then  the  checks  were  to  be  delivered  to  the  drawers : 
Held,  that  the  transaction,  standing  by  itself,  without  reference  to  the  con- 
tract of  sale,  was  a  wager  upon  the  result  of  a  public  election,  and  one 
lacking  equality,  the  risk  being  all  on  one  side,  and  was  void,  and  that  the 
payee  could  not  maintain  replevin  for  the  checks  against  the  stakeholder. 

6.  Wager  —  defined.  A  wager  is  a  contract  by  which  two  or  more 
parties  agree  that  a  certain  sum  of  money  or  other  thing  shall  be  paid  or 
delivered  to  one  of  them  on  the  happening  of  an  uncertain  event. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Theodore  D.  Mukphy,  Judge,  presiding. 

This  was  replevin  in  the  detinef,  brought  by  appellee  against 
appellant,  in  the  Superior  Court  of  Cook  county.  The  declara- 
tion contains  one  count  in  replevin  for  two  certified  checks  for 
the  payment  of  $2,500  each,  and  of  the  value  of  $5,000 ;  also  a 
count  in  trover  for  similar  checks.  There  was  no  plea  of  non 
definet,  but  simply  a  plea  of  not  guilty  to  both  counts.  Upon 
trial  on  that  plea,  the  jury  returned  a  verdict  as  follows :  "  We, 
the  jury,  find  the  defendant  guilty,  and  that  the  property  replev- 
ied in  said  cause,  and  the  right  to  the  possession  of  the  same,  is 
in  the  plaintiff ;  and  we  assess  the  plaintiff's  damages  herein 
against  the  defendant  to  the  sum  of  $6,275."  Appellant's  coun- 
sel moved  to  have  the  verdict  set  aside  and  for  new  trial,  on  the 
ground,  amongst  others,  that  the  verdict  was  against  the  law 
and  the  evidence.  The  court  overruled  the  motion,  and  en- 
tered judgment  that  "  The  plaintiff  do  have  and  retain  the 
property  replevied  in  said  cause  by  virtue  of  the  writ  of  replevin 
issued  herein,  and  also  that  the  said  plaintiff  do  have  and  recover 


556  Merchants'  S.,  L.  &  T.  Co.  v.  Goodrich.  [Sept.  T. 


Statement  of  the  case. 


of  and  from  the  defendant  his  said  damages  of  $6,225  in  form, 
as  aforesaid,  by  the  jnrj  assessed,  etc." 

There  is  no  writ  of  replevin  or  return  of  the  sheriff  contained 
in  the  record. 

The  checks  in  controversy  came  into  the  custody  of  appellant, 
who  was  a  mere  stakeholder,  under  the  following  circumstances : 
Marvin  &  Kent  being  the  owners  of  certain  land  in  the  town 
of  Jefferson,  Cook  county,  which,  it  was  supposed,  would  be 
enhanced  in  value  by  the  location  of  a  park  in  West  Chicago, 
under  what  was  known  as  the  West  Side  Park  bill,  upon  which 
a  vote  of  the  electors  was  about  to  be  taken,  on  the  19th  of 
March,  1869,  entered  into  a  contract  with  Welles  &  Shepard  for 
the  sale  of  that  land,  as  follows : 

"We,  the  undersigned,  Richard  P.  Marvin  and  Alonzo 
Kent,  agree  to  sell  to  H.  M.  Shepard  and  F.  L.  Welles  the  W. 
^  of  the  N.  E.  J  of  section  35,  in  township  Ko.  40  north,  of 
range  13  east,  for  and  at  the  rate  of  eight  hundred  ($800) 
dollars  per  acre,  subject  to  the  provisions  in  the  deeds  to  them, 
said  vendors,  in  relation  to  a  street  through  the  same,  upon  con- 
dition that  a  majority  of  the  votes  cast  in  relation  to  the  bill 
or  act,  known  as  the  West  Side  Park  bill,  shall  be  cast  in  favor 
of  the  same,  at  the  time  appointed  for  taking  the  same,  on 
Tuesday  next,  and  not  otherwise ;  and  in  case  said  vote  shall 
be  in  favor  of  said  bill,  and  said  Shepard  &  Welles  shall, 
within  sixty  days  after  said  vote,  pay  to  said  Marvin  &  Kent 
one-third  of  the  purchase  money  (said  five  thousand  dollars  to 
be  a  part  of  the  same),  and  give  their  notes,  secured  by  mort- 
gage, with  power  of  sale,  for  the  balance  of  the  purchase  money, 
in  three  equal  installments,  with  7  per  cent  interest,  payable 
annually,  said  Marvin  &  Kent  will  convey  said  premises  to 
Shepard  &  Welles,  by  good  and  sufficient  warranty  deed;  said 
five  thousand  dollars  to  be  deposited  in  the  Third  I^ational 
Bank  of  Chicago,  to  be  paid  to  said  Marvin  &  Kent  so  soon  as 
said  vote  shall  be  declared  to  be  in  favor  of  said  Park  bill. 

"  An  abstract  of  title  to  said  land  shall  be  furnished,  and 
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title  be  good,  and  as  soon  as  said  warranty  deed  is  furnished  by- 
said  Marvin  &  Kent,  ready  for  delivery  at  the  office  of  Grant 
Goodrich,  at  Chicago,  interest  is  to  commence  running  on  said 
purchase  money,  in  case  said  vote  shall  be  in  favor  of  said  Park 
bill. 

"  And  in  case  said  vote  shall  be  in  favor  of  said  Park  bill, 
and  said  Shepard  &  Welles  shall  not  accept  said  deed  of  said 
land  as  aforesaid,  and  give  their  notes  and  mortgage  as  above 
mentioned,  then  said  Shepard  &  "Welles  shall,  as  liquidated 
damages,  forfeit  to  said  Marvin  &  Kent  said  five  thousand 
dollars  so  deposited  as  aforesaid,  which  shall  immediately  be- 
come subject  to  their  order. 

"  In  case  said  Park  bill  shall  be  defeated,  then  said  five 
thousand  dollars  shall  be  paid  back  to  Shepard  &  Welles. 

"  The  parties  aforesaid  agree  to  keep  and  perform  the  stip- 
ulations, and  make  the  sale  and  purchase  of  said  land  on  the 
terms  above  specified. 

"  In  witness  whereof,  said  parties  have  hereunto  set  their 
hands,  this  nineteenth  day  of  March,  A.  D.  eighteen  hundred 
and  sixty-nine. 

"EicHAKD  P.  Marvin, 
"Alonzo  Kent, 
"  Fred.  L.  Welles, 
"H.M.  Shepard." 

By  verbal  arrangement,  the  bank  of  appellant  was  substituted 
in  place  of  the  Third  J^ational  Bank,  as  the  custodian  of  the 
$5,000  to  be  put  up,  and  the  separate  certified  checks  of  Welles 
&  Shepard  for  $2,500  each  were  to  be  deposited  instead  of 
cash.  Accordingly,  checks  were  drawn  and  certified,  and 
Welles  gave  liis  check  to  Shepard,  who  was  to  complete  the 
deposit.  The  checks  were  payable  to  the  order  of  appellee, 
who  acted  as  agent  for  the  vendors.  The  checks  were  inclosed 
in  an  envelope,  on  the  back  of  which  was  written  the  follow- 
ing: 

"  The  within  certified  checks  are  deposited  with  this  com- 


558  Merchants'  S.,  L.  &  T.  Co.  v.  Goodkich.    [Sept.  T. 

Statement  of  the  case.     Opinion  of  tlie  Court. 

pany,  and  are  to  be  delivered  to  Grant  Goodrich,  in  case  the 
vote  to-day  to  be  taken  in  West  Chicago  shall  be  in  favor  of 
what  is  known  as  the  West  Side  Park  bill.  But  in  case  a 
majority  of  votes  shall  be  cast  against  the  said  bill,  the  said 
checks  are  to  be  delivered  to  H.  M.  Shepard  and  F.  L.  Welles. 
March  23,  1869. 

(Signed)  "Grant  Goodrich, 

"  H.  M.  Shepard, 
"  F.  L,  Welles,  per 
"  H.  M.  Shepard." 
The  vote  was  taken  in  West  Chicago,  resulting  in  a  majority 
of  519  votes  in  favor  of  the  bill,  which  was  ascertained  and 
certified  by  the  county  clerk,  as  provided  in  the  act.     Upon 
this,  Goodrich   demanded   the  checks    of  appellant,  but  the 
latter,  having  been  instructed  by  Shepard  &  Welles  not  to 
deliver  them  up,  refused  to  do  so,  whereupon  Goodrich  brought 
this  suit  and  replevied  the  cheeks. 

The  questions  presented  by  the  record  are :  (1)  Whether  there 
is  any  evidence  to  sustain  the  verdict  as  to  damages ;  (2)  the 
appellant  not  being  a  party  to  the  memorandum  of  terms  on 
back  of  envelope,  whether  the  court  erred  in  holding  those 
terms  conclusive,  and  excluding  parol  evidence  offered  to  show 
that  the  only  terms  on  which  the  deposit  was  received  by  the 
bank,  was  that  it  should  be  re-delivered  upon  the  joint  order  of 
the  depositors ;  (3)  whether  questions  arising  upon  the  original 
contract  between  the  vendors  and  vendees  were  involved  in 
this  suit ;  (4)  whether  that  contract  was  not  void  upon  grounds 
of  public  policy. 

Messrs.  Fuller  &  Smith,  for  the  appellants. 

Mr.  Cyrus  Bentley,  for  the  appellee. 

Mr,  Justice  McAllister  delivered  the  opinion  of  the  Court : 

There  is  no  writ  contained  in  the  record ;  but  the  declaration 
contains  two  counts  —  one  in  replevin  in  the  detinet,  the  other 
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in  trover.  The  only  subject  matter  of  the  action  was  two  cer- 
tified checks,  dated  March  22,  1869,  for  the  payment  each  of 
the  sum  of  $2,500.  The  verdict  was  informal,  but  in  sub- 
stance, upon  the  count  in  replevin,  finding  the  property  replevied 
to  be  the  property  of  the  plaintiff,  and  assessing  plaintiff's  dam- 
ages at  the  sum  of  $6,275.  The  court  below,  overruling  a 
motion  by  defendant  to  set  the  verdict  aside  and  grant  a  new 
trial,  and  failing  to  have  it  reduced  to  proper  form,  in  the  pres- 
ence of  the  jury,  at  the  July  term,  1873,  gave  judgment  upon  the 
verdict  upon  the  count  in  replevin,  that  "  the  plaintiff  do  have 
and  retain  the  property  replevied  in  said  cause,  by  virtue  of  the 
writ  of  replevin  issued  herein,  and  also  that  plaintiff  do  have 
and  recover  of  and  from  the  defendant  his  damages  of  $6,275, 
in  form  as  aforesaid  assessed,"  etc.  The  defendant  appealed 
to  this  court.  The  bill  of  exceptions  purports  to  contain  all 
the  evidence. 

The  record  is  conclusive  upon  the  question  that  the  checks 
were  replevied  out  of  defendant's  hands ;  and,  while  there  is 
no  evidence  upon  the  question  of  damages,  and  the  only  dam- 
ages which  plaintiff  could,  in  any  event,  recover  for  the  wrong- 
ful detention  of  the  checks  would  be  interest  on  $5,000,  at  the 
rate  of  six  per  cent  per  annum  from  the  time  of  the  demand 
and  refusal  until  they  were  replevied  by  plaintiff,  which, 
although  left  uncertain  by  the  record,  must  have  been  less 
than  two  years,  still,  as  the  record  shows,  the  plaintiff  not 
only  obtained  the  checks  by  his  writ  of  replevin,  but  has  recov- 
ered a  judgment  against  appellant,  a  mere  stakeholder  as  to 
the  checks,  in  a  sum  exceeding  $6,000  as  damages.  It  is 
unnecessary  to  even  say  that  this  is  erroneous.  The  judgment 
could  not  be  changed  so  as  to  alter  its  legal  effect,  without 
alteration  in  matter  of  substance.  Such  correction,  by  the 
settled  law  of  this  State,  could  not  be  done  by  the  same  court, 
at  a  subsequent  term. 

There  is,  however,  another  objection  taken  to  the  recovery, 
which,  if  well  taken,  goes  to  the  very  foundation  of  the  action. 
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It  is,  that  the  transaction  is  void,  as  being  against  public  policy. 
All  wagers  are  not  void  at  common  law.  It  is  only  those  that 
are  contrary  to  public  policy ;  as,  on  the  question  of  war  and 
peace,  on  the  event  of  an  election^  etc. ;  Metcalf  on  Contracts, 
238,  and  cases  in  notes ;  Chitty  on  Contracts  (10th  Am.  Ed.), 
544.  The  author  last  referred  to  says :  "  But,  at  common  law, 
an  action  could  not  be  maintained  on  a  wager,  if  it  was  con- 
trary to  public  policy,  or  immoral,  or  in  any  other  respect 
tended  to  the  detriment  of  the  public."  The  same  reasons, 
we  apprehend,  would  vitiate  any  other  contract,  whether  it  were 
strictly  a  wagering  contract  or  not. 

Now,  this  case  arises  out  of  transactions,  which,  in  any  view 
we  can  give  them,  present  the  taint.  The  case  was  tried  in  the 
court  below,  against  the  objections  of  appellant,,  upon  the 
theory  that  the  contract  of  bailment  itself  was  the  limit  of 
inquiry,  and  that  the  memorandum  of  contract  written  upon 
the  envelope  was  conclusive  upon  appellant,  as  to  the  terms. 
Concede  that  to  be  so,  and  what  was  the  position  of  the  par- 
ties? The  appellant  was  the  mere  stakeholder  of  $5,000 
belonging  to  Shepard  &  Welles,  to  be  delivered  to  Goodrich 
only  upon  the  event  of  an  election  being  decided  in  a  particu- 
lar way.  This  is  the  language :  "  The  within  certified  checks 
are  deposited  with  this  company  (appellant),  and  are  to  be 
delivered  to  Grant  Goodrich,  in  case  the  vote  to-day  to  be 
taken  in  West  Chicago  shall  be  in  favor  of  what  is  known  as 
the  West  Side  Park  bill ;  but  in  case  the  majority  of  votes 
shall  be  cast  against  said  bill,  then  said  checks  are  to  be  deliv- 
ered to  H.  M.  Shepard  and  F.  L.  Welles." 

This  transaction,  standing  by  itself,  is  a  wager,  and  one  lack- 
ing the  element  of  equality  between  the  parties.  The  risk  was 
all  on  the  side  of  Shepard  &  Welles.  A  wager  is  a  contract 
by  which  two  or  more  parties  agree  that  a  certain  sum  of 
money,  or  other  thing,  shall  be  paid  or  delivered  to  one  of 
them  on  the  happening  of  an  uncertain  event.  2  Bouv.  law 
Diet.  638.     The  uncertain  event  here,  upon  the  happening  of 
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wliicli  the  checks  were  to  be  delivered  to  Goodrich,  was  the 
event  of  a  public  election.  The  contract  was,  therefore,  a 
wagering  contract  that  was  against  public  policy,  and  a  right 
of  recovery  could  not  be  based  upon  it. 

But  whether  strictly  a  wagering  contract  or  not,  it  is  void 
upon  grounds  of  public  policy,  because  the  effect  is  detrimental 
to  public  interest.  Upon  this  principle  it  has  been  held  that  a 
note  to  become  due  upon  the  election  of  A  to  a  certain  office 
is  void,  upon  grounds  of  public  policy,  as  much  as  any  formal 
wager.  Cooper  v.  Brewster,  1  Minn.  94 ;  Nudd  v.  Burnett, 
14  Ind.  25. 

So,  if  we  go  back  to  the  original  contract  between  Marvin 
&  Kent  on  the  one  part,  and  Shepard  &  Welles  upon  the 
other,  in  part  performance  of  which  these  checks  were  put  into 
the  hands  of  appellant,  in  the  place  of  the  Third  National 
Bank,  the  stakeholder  therein  mentioned,  the  same  difficulty 
arises.  By  its  very  terms  the  event  of  the  election  in  ques- 
tion, in  favor  of  the  park  bill,  is  made  not  only  an  indispensa- 
ble condition  precedent  to  the  contract  becoming  operative,  but 
an  essential  part  of  the  consideration.  The  plain  tendency  of 
such  a  contract  is  detrimental  to  the  public,  and  it  is  void  upon 
grounds  of  public  policy. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


Ambrose  Trumbo 

V. 

The  People  of  the  State  of  Illinois. 

L  School  districts  —  new  one  cannot  he  formed  whose  line  is  brougJit 
nearer  than  one  mile  to  any  school  house.     Under  section  33  of  the  scliool 
law,  no  new  scliool  district  can  be  legally  formed,  tlie  boundary  line  of 
which  shall  be  nearer  than  one  mile  to  any  school  house  already  built. 
71— 75th  III. 
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3.  School  tax  —  cannot  he  resisted  on  the  ground  that  the  district  levying 
the  same  was  illegally  formed.  Notwithstanding  a  new  school  district  is 
illegally  formed,  this  will  afford  no  ground  for  resisting  the  collection  of 
taxes  levied  therein  by  the  directors,  as  they  are  de  facto  officers,  exercising 
an  office  to  which  the  power  to  levy  a  tax  is  incident.  The  only  mode  in 
which  the  illegality  of  the  formation  of  the  district  can  be  inquired  into,  is 
by  an  information  in  the  nature  of  a  quo  warranto  against  the  directors. 

3.  Officers  —  acts  of  de  facto  officers  binding.  It  is  a  well  settled  prin- 
ciple that  the  acts  of  officers  de  facto  are  as  valid  and  effectual,  where  they 
concern  the  public,  or  the  rights  of  third  persons,  as  though  they  were 
officers  de  jure,  and  that  the  title  to  an  office  cannot  be  decided  in  a  col- 
lateral suit,  but  only  in  a  direct  proceeding  for  that  purpose. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Bushnell,  Bull  &  Gilman,  for  the  appellant. 

Mr.  Charles  Blanchakd,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  originally  commenced  in  the  county 
court  of  La  Salle  county,  for  the  purpose  of  obtaining  judgment 
for  a  district  school  tax  against  certain  real  estate  of  appellant. 
The  application  for  judgment  was  defeated  in  the  county  court, 
an  appeal  taken  to  the  circuit  court,  where  judgment  was  ren- 
dered for  the  taxes  and  the  lands  ordered  to  be  sold,  from  which 
judgment  this  appeal  was  taken. 

The  question  is,  as  to  the  rightful  formation  of  the  school 
district  which  assumed  to  levy  the  taxes,  and  the  consequences 
thereof  if  not  legally  formed.  The  case  was  tried  below  upon 
an  agreed  state  of  facts : 

That  on  the  7th  day  of  April,  1873,  a  petition  was  presented 
to  the  trustees  of  schools  of  township  thirty-three,  in  range  four, 
in  La  Salle  county,  by  a  majority  of  the  voters  residing  in  each 
of  the  school  districts  Nos.  7  and  10  in  said  township,  showing 
that  a  portion  of  the  inhabitants  of  said  school  districts  were  not 
properly  accommodated  with  school  privileges,  and  requesting 
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tlie  board  of  trustees  to  set  off  and  organize  a  new  district  from 
the  following  described  territory  (here  follows  the  description), 
all  of  said  territory  being  then  attached  to  and  forming  a  part 
of  the  aforenamed  districts,  Nos.  7  and  10.  Thereupon  the 
board  of  trustees  from  the  two  old  districts  formed  a  new  district, 
which  thej  designated  No.  6.  The  school  property  in  districts 
Nos.  7  and  10  was  appraised,  district  No.  6  organized,  and  a 
school  house  built  therein,  to  pay  for  which  the  tax  in  question 
was  levied  The  land  of  appellant,  against  which  the  judgment 
was  rendered,  was  formerly  in  district  No.  7,  and  by  the  forma- 
tion of  district  No.  6,  was  placed  within  the  boundaries  of  the 
latter  district. 

It  was  stipulated  that  the  district  lines  of  the  new  district. 
No.  6,  were  brought  within  one  mile  of  the  school  houses  in 
each  of  the  old  districts,  Nos.  7  and  10. 

The  provision  of  law  as  to  the  formation  of  school  districts  is 
contained  in  section  33  of  the  school  law,  and  is  as  follows : 

§  33.  "  Trustees  of  schools  in  newly  organized  townships 
shall  lay  off  the  township  into  one  or  more  districts,  to  suit  the 
wishes  and  convenience  of  a  majority  of  the  inhabitants  of  the 
township,  and  shall  prepare,  or  cause  to  be  prepared,  a  map  of 
the  township,  on  which  map  shall  be  designated  the  district  or 
districts,  to  be  styled,  when  there  are  more  than  one,  *  District 
No.  ,  in  township  No.  ,'  which  districts  they  shall  change 
at  any  regular  meeting,  upon  the  following  conditions,  and  not 
otherwise." 

Then  follow  five  enumerated  cases,  the  third  one  of  which  is 
as  follows : 

"  Third.  Upon  petition  of  all  the  voters  in  any  territory 
containing  not  less  than  five  families,  representing  that  they  are 
not  properly  accommodated  with  school  privileges,  but  will  be  by 
being  added  to  another  district,  or  formed  into  a  new  district ; 
and  upon  petition  of  a  majority  of  the  voters  of  such  other  dis- 
trict, if  any,  it  shall  be  the  duty  of  the  trustees  of  the  township 
or  townships  in  which  such  territory,  or  territory  and  district 
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are  situated,  to  set  off  such  territory :  Provided,  that  such 
change  shall  not  be  made  when  the  district  from  which  the 
petitioners  desire  to  be  severed  has  a  bonded  debt,  nor  when 
the  new  district  line  will  be  brought  nearer  than  one  mile  to 
any  school  house." 

We  are  of  opinion  this  case  falls  under  the  third  class, 
although  some  question  is  made  in  that  respect.  We  do  not 
see  how,  under  this  section,  after  the  township  has  once  been 
laid  off  into  school  districts,  a  new  district  can  be  formed  out  of 
other  already  existing  districts  lying  wholly  in  one  township, 
except  in  accordance  with  the  provisions  of  this  third  clause. 
It  seems  to  us  to  be  the  only  one  which  is  applicable  to  such 
case,  and  it  was  so  held  in  School  Trustees  T.  14,  R.  5  W.  v. 
The  People,  decided  at  the  January  term,  1874,  of  this  court. 

The  new  district,  then,  was  not  legally  formed,  because  the 
line  of  it  was  brought  nearer  than  one  mile  to  any  school  house. 
This  was  in  direct  violation  of  one  of  the  above  named  condi- 
tions of  the  said  third  clause  of  section  33,  and  by  another 
provision  of  the  section  the  district  was  authorized  to  be  formed 
upon  those  conditions,  and  not  otherwise. 

Yet,  notwithstanding  the  school  district  was  thus  illegally 
formed,  in  violation  of  this  statutory  condition,  a  majority  of 
the  court  are  of  opinion  that,  in  this  collateral  proceeding,  the 
legality  of  the  formation  of  the  district  cannot  be  inquired  into, 
but  that  it  must  be  taken  as  having  been  rightfully  formed ;  and 
that  the  only  mode  in  which  the  illegality  can  be  inquired  into 
and  taken  advantage  of,  is  by  information  in  the  nature  of  a 
quo  warranto. 

The  directors  of  school  districts  are  by  statute  declared  to  be 
bodies  politic  and  corporate.  They  are  invested  with  corporate 
powers  for  a  few  specified  purposes.  There  was  here  a  school 
district  de  facto  /  these  school  directors  had  been  elected  for 
it,  they  had  proceeded  to  build  a  school  house,  and  the  tax  in 
question  was  levied  for  the  purpose  of  paying  for  the  school 
house.    The  directors  were  officers  de  facto  by  color  of  election, 


1874.]  Trumbo  v.  The  People.  565 

Opinion  of  the  Court. 

exercising  an  office  to  which  the  power  to  levy  the  tax  is 
incident. 

It  does  not  follow  that,  in  such  ease  as  the  present,  there  is 
an  obvious  violation  of  the  required  condition  in  the  formation 
of  a  school  district,  and  that  there  was  a  plain  usurpation  of  an 
office  without  show  of  title  —  as  it  may  frequently  be  a  question 
of  doubt  whether  the  line  of  a  new  proposed  district  comes 
within  a  mile  of  a  school  house,  requiring,  perhaps,  actual  meas- 
urement in  order  to  the  precise  determination  of  the  fact. 

It  is  a  well  settled  principle  that  the  acts  of  officers  de  facto 
are  as  valid  and  effectual,  when  they  concern  the  public,  or  the 
rights  of  third  persons,  as  though  they  were  officers  de  jure^ 
and  that  the  title  to  an  office,  in  such  a  case  as  the  present, 
cannot  be  decided  in  a  collateral  suit,  but  it  must  be  in  a  direct 
proceeding.  Schofield  v.  Mulkins,  22  111.  QQ  ;  Munson  v, 
Minor ^  id,  594  ;  Metz  v.  Anderson,  23  id.  463  ;  Town  of  Lew- 
iston  V.  Proctor,  id.  533  ;  Wilcox  v.  Sonith,  5  Wend.  231 ;  The 
People  V.  Stevens,  5  Hill,  616  ;  Oharitahle  Association  v.  Bald- 
win, 1  Mete.  359  ;  Baird  v.  Bank  of  Washington,  11  Serg.  & 
R.  411 ;  Tar  River  Navigation  Coinpany  v.  Neal,  3  Hawks. 
520 ;  Cocke  v.  Halsey,  16  Pet.  71 ;  Ang.  &  Ames  on  Corp., 
§§,286,  287,  and  note  to  §  738  ;  Regina  v.  Chester,  34  Eng.  L. 
&  Eq.  59  ;  Fowler  v.  Bebee,  9  Mass.  231 ;  Buckman  v.  Bug- 
gies, 15  id.  180. 

"We  do  not  regard  the  decision  here  as  in  conflict  with  those 
in  the  unreported  cases  of  Stowe  v.  Flagg,  June  term,  1874, 
and  Bigelow  v.  Gregory  et  al.,  Sept.  term,  1874,  where  it  was 
held  that,  in  suits  against  individuals  who  set  up,  in  defense 
against  their  individual  liability,  that  they  had  formed  them- 
selves into  a  corporation  under  the  general  incoi'poration  act 
when  the  alleged  causes  of  action  arose,  and  that  their 
liability,  if  any,  was  a  corporate  one,  such  defense  might 
be  resisted  by  showing  that  the  pretended  corporation  had 
not  been  legally  formed,  because  of  non-compliance  with  a 
statutory  prerequisite  to  the  organization  of  the  corporation. 
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But  those  were  attempts  on  the  part  of  defendants  to  escape 
from  personal  responsibility,  by  setting  up,  in  avoidance,  a  cor- 
porate liability,  if  there  was  any  liability. 

The  present  case  is  different,  requiring,  we  think,  a  different 
decision. 

The  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 


The  City  of  Chicago 

V. 

Mary  McGraw. 


1.  Party  plaintiff  at  law  —  when  the  vnfe  may  sue  alone  for  injury  to 
real  estate.  Where  a  husband,  being  the  owner  of  real  estate,  together 
with  his  wife,  in  1859,  conveyed  the  same  to  a  son,  who,  in  1863,  conveyed 
the  same  to  the  wife,  who  was  his  mother,  and  she  afterward  controlled 
the  same  in  her  own  right,  it  was  held,  that  the  wife  could  maintain  an 
action  in  her  own  name,  for  an  injury  to  the  property,  without  joining  her 
husband  in  the  action  as  a  plaintiff. 

2.  Married  woman  —  what  regarded  as  her  separate  property,  under  act 
of  1861.  Where  a  husband  and  wife  conveyed  land  of  the  former  to  their 
son,  and  he  conveyed  the  same  back  to  the  wife,  it  was  held,  that  the  wife 
acquired  the  title  from  a  person  other  than  her  husband,  and  that  the  good 
faith  of  the  transaction  could  only  be  questioned  by  creditors  of  the  hus- 
band. A  trespasser  cannot  question  the  wife's  right  to  the  land  as  her 
separate  property,  in  an  action  by  her  against  him. 

3.  Municipal  corporation  —  when  liable  for  trespass.  Trespass  lies 
against  a  municipal  corporation  in  a  proper  case  ;  but  to  render  it  liable  in 
any  case  for  torts  committed  by  persons  claiming  to  act  for  it,  or  by  its 
authority,  it  must  appear  they  were  expressly  authorized  to  do  the  act,  by 
the  municipal  government,  or  that  they  were  done  hona  fide,  in  pursuance 
of  a  general  authority  to  act  for  the  municipality  on  the  subject  to  which 
they  relate,  or  that,  in  either  case,  the  act  was  adopted  and  ratified  by  the 
corporation. 

4.  Where  the  city  of  Chicago  was  sued  in  trespass  for  an  injury  to  a  lot 
of   the  plaintiff,  caused  by  widening  and  deepening  a  canal,  which  the 
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city  was  empowered  to  do,  but  no  ordinance  of  tlie  city  was  introduced 
showing  that  the  city  had  undertaken  to  exercise  the  power,  and  the  written 
contract  of  the  parties  doing  the  work  which  caused  the  injury  was  not 
produced  on  the  trial,  and  there  was  no  proof  that  the  city  directed  the 
work,  or  adopted  and  ratified  it  afterward,  it  was  held,  that  a  recovery 
against  the  city  could  not  be  sustained,  for  want  of  sufficient  proof  that 
the  trespasses  were  committed  under  the  direction,  or  by  the  authority,  of 
the  city. 

5.  Same  —  whether  city  of  Chicago,  in  exercising  power  of  widening  and 
deepening  canal,  was  the  agent  of  the  State.  Under  the  act  of  February  16, 
1865,  authorizing  the  city  of  Chicago  to  widen  and  deepen  the  Illinois  & 
Michigan  canal,  for  the  purpose  of  cleansing  the  Chicago  river,  in  exercis- 
ing the  powers  conferred,  the  city  is  not  to  be  regarded  as  the  agent  of  the 
State,  and,  therefore,  not  liable  for  an  injury  caused  to  private  property, 

6.  Trespass  —  when  title  to  real  estate  need  not  be  proved.  In  trespass  to 
real  estate  in  the  actual  possession  of  the  plaintiff,  where  no  effort  is  made 
by  the  defense  to  show  title  in  any  one  else,  proof  of  title  other  than  of 
possession  is  not  necessary. 

7.  Same  —  title  deed  admissible  in  evidence  to  show  the  right  claimed  by 
possession.  In  trespass  to  real  estate,  the  deed  to  the  plaintiff  is  competent 
evidence,  as  tending  to  prove  title  in  plaintiff,  and  show  what  right  he  claims 
by  his  possession  of  the  property. 

8.  Parol  evidence  —  to  show  what  lands  were  reserved  from  sale  by  the 
United  States.  Parol  evidence  is  not  competent  to  show  that  no  sales  were 
made  by  the  government  within  a  reservation  claimed  to  have  been  made 
for  a  certain  purpose,  as  the  government  records  furnish  the  proper  and 
best  evidence  of  what  lands  were  sold  and  what  reserved. 

9.  Reservation  op  land  for  canal  —  party  claiming  must  show  per- 
formance of  conditions  imposed.  Where  it  is  sought  to  defeat  the  right  of 
a  party  in  possession  of  land,  claiming  to  own  the  same  under  the  act  of 
congress  of  March  30,  1832,  giving  and  reserving  the  same  to  the  State 
of  Illinois,  for  canal  purposes,  it  must  be  shown  that  the  conditions  upon 
wuicli  the  grant  depended  were  complied  with. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 

Lambert  Tree,  Judge,  presiding. 

I 

Mr.  T.  Lyle  Dickey,  for  the  appellant. 

Messrs.  HoYNE,  Horton  &  Hoyne,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  trespass  by  the  plaintiff  in  the  court  below,  and 
now  appellee,  against  the  defendant  in  that  court,  and  now  ap- 
pellant, for  injuries  done  to  her  property,  under  the  direction 
of  the  defendant,  in  excavating,  widening  and  deepening  the 
Illinois  &  Michigan  canal,  at  Canal  Port,  in  Cook  county. 
There  was  evidence  on  the  trial  that  the  title  to  the  property 
claimed  to  have  been  injured  was  originally  in  the  name  of 
the  plaintiffs  husband,  John  McGraw  ;  that  he  and  she  joined 
in  a  deed,  and  conveyed  it  to  their  son,  Peter  J.  McGraw,  on 
the  18th  of  April,  1859,  and  Peter  J.  McGraw  afterward,  and 
on  the  31st  day  of  March,  1863,  reconveyed  the  property  to 
the  plaintiff.  The  plaintiif's  husband,  at  the  time  the  alleged 
injuries  were  committed,  and  at  the  time  of  the  trial,  was  still 
alive,  residing  with  her,  and  their  marital  relations  had  never 
been  dissolved.  It  is  insisted  that  he  was,  therefore,  a  neces- 
sary party  to  the  suit ;  that  the  plaintiff  did  not  acquire  the 
property  in  good  faith  from  a  person  other  than  her  husband, 
and  consequently  cannot  claim  it  as  her  sole  and  separate  prop- 
erty, under  the  act  of  February  21,  1861,  relating  to  the  sepa- 
rate property  of  man-ied  women. 

The  deed  from  the  plaintiff's  husband  and  herself  to  their 
son,  Peter  J.,  on  the  18th  of  April,  1859,  conveyed  whatever 
title  her  husband  then  had  in  the  property  to  Peter  J.,  and  his 
deed  to  the  plaintiff,  on  the  31st  day  of  April,  1863,  invested 
her  with  that  title.  Whether  the  controlling  motive  in  these 
transactions  was  to  defraud  creditors  of  the  plaintiff's  husband, 
or  to  place  the  title,  by  what  was  supposed  to  be  the  necessary 
legal  steps,  in  the  plaintiff,  it  would  seem  to  be  quite  certain 
that  he  retained  no  interest,  either  legal  or  equitable,  in  the 
property.  He  could  not  be  heard  either  in  a  court  of  law  or 
equity,  should  he  seek  to  reinvest  himself  with  the  title,  for 
the  reason  that  he  had  parted  with  it,  for  either  of  these  pur- 
poses.    The  plaintiff  acquired  her  title,  in  the  language  of  the 
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statute,  from  a  person  other  than  her  husband,  and  that  she  did 
so  in  good  faith  can  be  questioned  alone  bj  those  who  have  a 
right  to  object  to  her  holding  the  title.  These,  it  is  believed, 
are  limited  to  her  husband's  creditors.  Certainly,  he  has  no 
right  to  object,  and  those  who  have  injured  the  property  can- 
not, therefore,  be  held  responsible  to  him  as  for  an  injury  done 
to  his  property,  and  we  can  conceive  of  no  other  grounds  upon 
which  they  can  question  the  plaintiffs  right. 

The  evidence  is  full  to  the  point  that  the  plaintiff  has  con- 
trolled and  managed  the  property,  as  her  sole  and  separate 
property,  free  from  the  control  of  her  husband.  The  evidence 
does  not  show  a  joint  use  or  possession  by  the  plaintiff  and  her 
husband ;  but  it  is  clearly  shown  that  the  business  connected 
with  the  use  of  the  property  was  exclusively  managed  by  her, 
in  her  own  name,  and  that  her  husband  did  nothing  what- 
ever, but  simply  lived  with  her  as  a  mere  pensioner  on  her 
bounty.  The  property  being,  then,  as  against  wrong-doers,  the 
sole  and  separate  property  of  the  plaintiff,  acquired  from  a 
person  other  than  her  husband,  in  good  faith,  and  being  under 
her  sole  and  separate  control,  the  suit  was  well  brought  in  her 
name  alone.     Beach  v.  Miller,  56  111.  206. 

The  next  inquiry  is,  does  the  evidence  sufficiently  show  that 
the  alleged  trespasses  were  committed  under  the  direction,  or  by 
the  authority  of  the  city. 

Fox,  Howard  &  Walker  were  sued  jointly  with  the  city,  but 
after  hearing  evidence,  and  before  the  case  was  finally  given  to 
the  jury,  on  motion  of  appellee's  counsel,  the  case  was  dismissed 
as  to  them.  Before  this  was  done,  Howard  was  sworn  and  ex- 
amined as  a  witness  in  his  own  behalf,  and  testified  that  the 
work  on  the  canal,  resulting  in  the  injuries  complained  of,  was 
done  by  his  firm  under  a  contract  with  the  city,  and  pursuant 
to  the  terms  of  that  contract.  The  contract  itself,  however,  was 
not  offered  in  evidence,  and  what  its  terms  were,  we  cannot 
know.  Ko  ordinance  of  the  city  relating  to  the  work  was  given 
in  evidence ;  on  the  contrary,  when  it  was  offered  to  read  such 
72— 75th  III. 
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ordinance,  as  evidence  on  behalf  of  the  city,  they  were,  on 
motion  of  appellee's  counsel,  excluded  by  the  court.  There 
seems  to  have  been  a  zealous  effort,  indeed,  on  behalf  of  appel- 
lee, to  exclude  all  evidence  showing  the  connection  of  the  city 
with  the  improvement  of  the  canal. 

That  an  action  of  trespass  lies,  in  a  proper  case,  against  a 
municipal  corporation,  is  not  an  open  question  in  this  court. 
Allen  V.  The  City  of  Decatur,  23  111.  334 ;  Wolf  et  al.  v. 
Boettcher,  64  ib.  316.  But  to  render  it  liable,  in  any  case,  for 
torts  committed  by  persons  claiming  to  act  for  it,  or  by  its  author- 
ity, it  must  appear  that  they  were  expressly  authorized  to  do 
the  acts  by  the  municipal  government,  or  that  they  were  done 
hona  fide  in  pursuance  of  a  general  authority  to  act  for  the 
municipality  on  the  subject  to  which  they  relate ;  or  that,  in 
either  case,  the  act  was  adopted  and  ratified  by  the  corporation. 
Thayer  v.  Boston,  19  Mete.  571.  See,  also,  Dillon  on  Municipal 
Corporations,  §  772,  and  note. 

Assuming,  as  we  shall,  that  appellant  was  authorized  by  the 
legislature  to  "  widen  and  deepen "  the  Illinois  &  Michigan 
canal,  for  its  own  benefit,  we  cannot  judicially  know  that  it 
determined  to  do  so,  however  well  known  the  fact  may  have 
been  to  its  citizens ;  nor  can  we  take  cognizance,  without  proof, 
of  what  ordinances  and  contracts  it  may  have  adopted  and 
made  on  that  subject ;  nor  can  we,  in  the  absence  of  proof, 
know  that  its  agents  or  employees  acted  within  the  scope  of 
their  duties.  Counsel  for  appellee  refer  to  and  quote  from 
what  they  claim  to  be  an  ordinance  of  appellant,  approving  cer- 
tain acts  relative  to  this  work,  but  no  such  ordinance  is  in 
evidence. 

We  are,  therefore,  of  opinion  that  the  evidence  fails  to  suffi- 
ciently connect  appellant  with  the  acts  complained  of. 

The  objection,  that  under  the  act  of  February  16,  1865,  the 
work  of  "  widening  and  deepening  the  canal,"  was  not  within 
the  corporate  duties  of  appellant,  we  should  not  regard  as  tenable, 
if  the  evidence  had  sufficiently  shown  that  the  work  was,  in  fact, 
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done  by  appellant  pursuant  to  the  provisions  of  that  act.  The 
question  was  before  the  court,  and  decided  in  The  City  of 
Chicago  v.  Joney,  60  111.  384,  where  the  evidence  was  complete, 
and  clearly  showed  the  connection  of  the  city  with  the  injuries 
complained  of.  It  was  there  said :  "  The  facts  stated  in  the 
preamble  to  the  act  of  1865  show  conclusively  that  this  enlarge- 
ment of  the  canal  was  a  suggestion  of  the  city  of  Chicago,  and 
recommended  for  the  only  purpose  of  cleansing  the  river,  which 
had  become,  by  reason  of  having  no  current,  a  nuisance.  The 
act  of  1865  bears  on  its  face  the  impress  of  beneht  to  Chicago, 
and  nothing  more.  That  was  the  moving  cause,  as  we  infer,  for 
the  passage  of  the  act.  The  city  was,  in  no  sense,  the  agent  of 
the  State." 

It  is  further  insisted  that  the  court  erred  in  admitting  in  evi- 
dence certain  deeds,  among  others  those  of  John  McGraw  and 
the  plaintiff  to  Peter  J.  McGraw,  and  Peter  J.  McGraw  to  the 
plaintiff,  because  a  complete  chain  of  title  from  the  government 
was  not  first  shown.  These  deeds  were  competent  evidence  as 
tending  to  prove  title  in  the  plaintiff,  and  to  show  what  right 
she  claimed  by  her  possession.  The  rtile  is,  that  the  person 
who  has  the  actual  possession  of  real  estate  will  be  deemed  and 
held  to  be  the  true  owner,  until  the  contrary  is  made  to  appear. 
McLean  v.  Forden  et  al.  61  111.  109.  No  effort  was  made  to 
show  title  to  the  property  conveyed  by  these  deeds,  in  any  one 
else,  and  they  were  sufficient  prima  facie  evidence  of  title  in 
the  plaintiff. 

Appellant  offered  to  prove,  by  parol,  that  no  sales  were  made 
by  the  government  of  the  United  States,  within  a  reservation 
claimed  to  have  been  made  for  the  benefit  of  the  canal.  This 
evidence  was  properly  excluded.  The  government  records 
furnish  the  proper  evidence  of  what  lands  were  sold,  and  what 
reservations  were  made  for  canal  or  other  purposes.  If  a  reser- 
vation by  the  government  had  been  proved,  embracing  the 
plaintiff's  property,  the  burden  would  then  have  been  on  her  to 
have  shown  that  the  government  had  subsequently,  and  before 
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its  control  over  the  reservation  had  ceased,  changed  its  pohcy, 
and  disposed  of  the  property  reserved,  by  sale. 

Objection  is  urged  to  the  ruling  of  the  court  in  refusing  to  give 
certain  instructions  asked  by  the  defendant.  Four  of  these  relate 
to  the  question  discussed  in  the  first  part  of  this  opinion,  with 
reference  to  the  plaintiff's  rights  under  the  act  of  1861  respect- 
ing the  separate  property  of  married  women,  and  were  properly 
refused,  in  the  view  of  her  rights  there  expressed.  The  re- 
maining one  was  objectionable,  in  view  of  the  law  as  held  by 
this  court  in  The  City  of  Chicago  v.  Joney,  sujpra. 

It  is  finally  insisted  that  a  strip  of  land  90  feet  wide,  on  each 
side  of  the  line  of  the  canal,  was  dedicated  by  the  United  States, 
before  any  of  the  lands  were  put  in  market  for  sale,  to  the  use 
of  the  State  for  transacting  the  canal  business ;  that  this 
dedication  was  accepted  by  the  State,  and  that  the  proof  shows 
tliat  it  was  taken  possession  of  by  the  State,  and  that  the  plain- 
tiff's property  is  within  this  strip  of  90  feet.  To  support  this, 
the  counsel  for  the  defendant  refer  to  the  act  of  congress  of 
March  30,  1822.  So  much  of  that  act  as  is  supposed  to  bear 
upon  the  question  is  as  follows :  "  That  the  State  of  Illinois 
be  and  is  hereby  authorized  to  survey  and  work  through  the 
public  lands  of  the  United  States,  the  route  of  the  canal  con- 
necting the  Illinois  river  with  the  southern  bend  of  Lake  Michi- 
gan ;  and  90  feet  of  land  on  each  side  of  said  canal  shall  be 
forever  reserved  from  any  sale  to  be  made  by  the  United  States, 
except  in  cases  hereinafter  provided  for,  and  the  use  thereof 
forever  shall  be  and  the  same  is  hereby  vested  in  said  State  for 
a  canal,  and  for  no  other  purpose  whatever ;  on  condition,  how- 
ever, that  if  said  State  does  not  survey  and  direct,  by  law,  said 
canal  to  be  opened,  and  return  a  complete  map  thereof  to  the 
treasury  department,  within  three  years  from  and  after  the 
passing  of  this  act ;  or,  if  the  said  canal  be  not  completed,  suit- 
ably for  navigation,  within  twelve  years  thereafter  ;  or,  if  said 
ground  shall  ever  cease  to  be  occupied  by  and  used  for  a  canal 
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suitable  for  navigation,  the  reservation  and  grant  hereby  made 
shall  be  void  and  of  none  effect,"  etc. 

There  is  no  evidence  whatever,  in  the  record  before  ns,  that 
these  conditions  were  complied  with  by  the  State,  and  it  is 
incumbent  on  the  defendant,  in  order  to  avail  of  the  reserva- 
tion and  grant,  as  against  the  possession  of  the  plaintiff,  to  show 
that  the  conditions  were  complied  with,  because  this  is  made 
indispensable  by  the  act  of  congress  to  the  vesting  of  the 
rights  conferred  in  the  State.  On  the  contrary,  the  general 
assembly,  at  its  session  in  1826,  memorialized  congress  for  a 
grant  of  lands  to  aid  in  the  construction  of  a  canal,  not,  how- 
ever, connecting  the  Illinois  river  with  the  southern  hend  of 
Lake  Michigan,  as  required  by  this  act  of  congress,  but  uniting 
the  waters  of  Lake  Michigan  with  the  Illinois  river.  And 
congress,  by  another  act,  approved  March  2,  1827,  granted  to 
the  State,  for  the  purpose  of  aiding  it  in  opening  a  canal,  "  to 
unite  the  waters  of  the  Illinois  river  with  those  of  Lake  Michi- 
gan, a  quantity  of  land  equal  to  one-half  of  five  sections  in 
width,  on  each  side  of  said  canal,  and  reserving  each  alternate 
section  to  the  United  States,  to  be  selected  by  the  commissioner 
of  the  land  office,"  etc. 

Subsequently,  the  general  assembly,  by  an  act  approved 
January  22,  1829,  created  "  the  board  of  corhmissioners  of  the 
Illinois  &  Michigan  canal,"  and  invested  it  with  power  to 
consider,  devise  and  adopt  such  measures  as  might  be  required 
to  facilitate  and  effect  the  communication,  by  means  of  a  canal 
and  locks,  between  the  navigable  waters  of  Illinois  river  and 
Lake  Michigan.  And  among  other  duties  enjoined  on  it  was 
that  of  selecting,  or  causing  to  be  selected,  as  soon  as  practicable, 
in  conjunction  with  such  commissioner  as  should  be  appointed 
by  the  commissioner  of  the  general  land  office,  under  the  direc- 
tion of  the  president  of  the  United  States,  the  alternate  sec- 
tions of  land  granted  to  the  State,  by  the  act  of  congress  last 
referred  to ;  and  it  is  not  claimed,  or  pretended,  that  the  Illi- 
nois &  Michigan  canal,  as  located  and  constructed   by  thin 
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board,  and  its  successor,  Las,  for  one  of  its  termini,  the  south- 
ern bend  of  Lake  Michigan. 

The  act  of  congress  of  March  2,  1827,  does  not  purport  to 
be  an  amendment  of  the  act  of  March  30,  1822,  nor  does  it, 
even  by  inference,  refer  to  it.  In  our  opinion,  these  acts  con- 
stitute distinct  and  independent  offers,  by  the  government  of 
the  United  States,  of  aid  to  the  State  in  the  construction  of 
canals,  and  the  latter  one  having  been  accepted,  without  refer- 
ence to  the  terms  and  conditions  of  the  former,  the  State  is 
only  entitled  to  the  grant  which  it  conveys. 

For  the  error  indicated,  however,  the  judgment  must  be 

reversed  and  the  cause  remanded. 

Judgment  reversed. 


Michael  Doyle  et  al. 

V. 

Catharine  M.  Kelly  et  al. 


1.  Married  woman  — power  to  execute  promissory  note.  While,  according 
to  the  laws  in  force  in  1870,  a  married  woman  might  lawfully  bind  herself 
in  a  contract  in  relation  to  her  separate  property,  yet  the  laws  then  in  force 
conferred  no  power  upon  her  to  become  a  surety  for  her  husband  upon  a 
debt  or  liability  he  might  see  fit  to  incur,  and  a  promissory  note  given  by 
her  and  her  husband  for  a  liability  he  had  incurred,  was  held  void  as  to  the 
wife. 

2.  Same  — judgment  and  sale  on  note  given  by  wife,  void.  Where  a  married 
woman,  in  1870,  executed  a  judgment  note  as  security  for  her  husband, 
upon  which  judgment  was  entered,  and  her  land  was  sold  under  execution 
issued  thereon,  and  sheriff's  deed  executed  to  the  purchaser  therefor,  it 
was  held,  on  bill  filed  by  the  wife  and  her  grantee,  to  set  aside  the  judg- 
ment, sale  and  sheriff's  deed,  that  the  same  were  void,  and  properly  set  aside 
as  a  cloud  upon  the  title. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 
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Mr.  Thomas  Shirley,  for  the  appellants. 
Mr.  William  T.  Butler,  for  the  appellees. 
Mr.  Justice  Ceaig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  exhibited  by  Catharine  M.  Kelly 
and  Mary  Jane  Briggs,  in  the  Superior  Court  of  Cook  county, 
against  appellants,  to  set  aside  a  certain  judgment,  certificate  of 
sale  and  sheriff's  deed,  on  the  ground  that  they  were  void  and 
a  cloud  upon  the  title  to  certain  real  estate  owned  by  appellees. 

Appellants  answered  the  bill,  and  also  filed  a  cross-bill,  which 
was  answered ;  replications  having  been  filed,  the  cause  was 
lieard  upon  proof  taken  by  each  of  the  parties,  and  the  court 
rendered  a  decree  in  favor  of  appellees,  as  prayed  in  the  bill. 

It  appears,  from  the  testimony,  that  appellee  Catharine 
M.  Kelly,  in  the  spring  of  1869,  acquired  certain  real  estate 
in  Chicago,  and  obtained  a  deed  for  the  property ;  that 
in  the  month  of  May,  1870,  she  and  her  husband,  John  J. 
Kelly,  executed  a  judgment  note  for  $450,  payable  to  appel- 
lants. At  the  time  the  note  was  given,  appellants  were  sureties 
for  John  J.  Kelly  on  an  administrator's  bond,  and  in  the  event 
Kelly  should  fail  to  account  for  the  assets  in  his  hands,  they 
would  be  liable  for  about  $450,  and  Kelly  gave  appellants  this 
note,  his  wife  signing  with  him  as  his  surety,  to  indemnify  them 
against  loss  as  sureties  on  the  bond. 

On  the  13th  of  July,  1870,  Kelly  died,  and  on  the  day  of  his 
death,  appellants  caused  to  be  entered  in  the  recorder's  court 
in  Chicago,  a  judgment  against  Kelly  and  his  wife  upon  the 
judgment  note,  for  the  amount  of  the  note,  and  costs. 

Upon  this  judgment  an  execution  was  issued,  and  the  real 
estate  of  appellee  Catharine  M.  Kelly  sold,  a  certificate  of  sale 
filed,  and,  subsequently,  a  sheriff's  deed  executed  and  delivered 
to  appellants. 

Appellee  Kelly  subsequently  sold  the  property  to  Mary  J. 
Briggs.  This  judgment  and  sale  having  been  discovered  upon  the 
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record,  a  portion  of  the  purchase  money  was  held  back,  and  the 
two  joined  in  this  bill  to  remove  the  judgment,  sale  and  deed 
as  a  cloud  upon  the  title  to  the  property. 

At  the  time  appellee  executed  the  judgment  note  with  her 
husband,  she  was  under  the  disability  of  coverture,  and  while 
she  might  lawfully  bind  herself  in  a  contract  in  relation  to  her 
own  separate  property,  the  law  conferred  no  power  upon  her 
to  become  security  for  her  husband  upon  a  debt  or  liability  he 
might  see  proper  to  incur.  As  to  appellee  Kelly,  the  judgment 
note  was  void,  the  judgment  rendered  upon  it  a  nullity,  and  the 
sale  of  her  land  upon  the  judgment  did  not  divest  her  of  title, 
or  transfer  any  title  to  appellants. 

The  judgment,  certificate  of  sale,  and  sheriff's  deed,  standing 
upon  the  record,  were  a  cloud  upon  the  title  of  appellee's  prop- 
erty, which  a  court  of  equity  might  properly  remove  by  decree. 

At  the  time  Catharine  M.  Kelly  acquired  the  property,  it 
does  not  appear,  from  the  record,  that  her  husband  was  indebted 
to  appellants,  nor  does  it  appear  that  he  was  insolvent,  or  in- 
debted in  any  amount  whatever ;  and  hence  it  is  unnecessary  to 
inquire  whether  she  purchased  the  property  with  her  own  sep- 
arate money,  or  whether  she  derived  it  from  her  husband. 

We  have  carefully  examined  the  evidence  in  the  record,  and 
regard  it  ample  upon  which  to  base  the  decree. 

The  decree  of  the  Superior  Court  will  be  affirmed. 

Decree  affirmed. 


Henry  Wallee,  Jr. 
Thomas  Tully,  Jr. 


CoNSTiTTrriONAL  LAW  —  oct  allowing  judges  to  hold  branch  courts  out  of 
their  circuit.  The  act  of  May  3, 1873,  entitled  "  An  act  autliorizing  circuit 
judges  to  liold  branch  courts  in  other  than  their  judicial  districts,"  is  not 
unconstitutional. 
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Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Thomas  Tully,  Jr., 
against  Henry  Waller,  Jr.  At  the  April  term,  1874,  before 
the  Hon.  Josiah  McRoberts,  a  judgment  was  rendered  in  the 
cause  by  default,  for  $1,421.84  and  costs.  Afterward,  the 
defendant  moved  the  branch  court,  before  Judge  Jameson,  to  set 
aside  this  judgment,  on  an  affidavit  that  Judge  Gary  was,  when 
it  was  rendered,  holding  the  criminal  court  of  Cook  county, 
etc.     The  motion  was  denied,  and  the  defendant  excepted. 

Mr.  "W.  T.  Burgess,  for  the  plaintiff  in  error. 

Messrs.  Runyan,  Avery  &  Comstock,  for  the  defendant  in 
error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  only  question  made  in  this  case  is,  the  constitutionality 
of  the  act  of  May  3,  1873,  entitled  "  An  act  authorizing  circuit 
judges  to  hold  branch  courts  in  other  than  their  judicial  dis- 
tricts." 

This  question  was  settled  in  Jones  v.  Albee,   70  HI.  34,  in 

favor  of  the  validity  of  the  act,  and  that  decision  has  since  been 

followed  in  various  other  cases. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  Peoeia,  Pekin  &  Jacksonville  R.  R.  Co. 

V. 

John  R.  Champ. 


1.  NEaLiGENCE  —  killing  of  horse  allowed  to  run  at  large  contrary  to  law 
The  owner  of  a  horse,  who  voluntarily  permits  the  same  to  run  at  large. 

73— 75th  III. 


578  The  Peoria,  Etc.,  R  R.  Co.  v.  Champ.     [Sept.  T. 

Syllabus.     Opinion  of  the  Court. 

contrary  to  the  law  in  force  in  the  county,  cannot  recover  of  a  railway 
company  for  the  killing  of  the  same  by  one  of  its  trains  upon  the  ground 
that  such  company  has  failed  to  fence  its  track  at  the  place  where  the 
animal  is  killed. 

2,  In  such  a  case,  where  the  plaintiff  is  guilty  of  contributory  negligence, 
the  railway  company  will  not  be  relieved  from  its  duty  to  observe  all 
reasonable  precautions  to  prevent  injury  to  the  property  of  the  plaintiff. 

3.  Same  —  railroad  company  not  hound  to  stop  train  because  an  animal 
is  seen  near  the  trade.  The  law  imposes  no  obligation  upon  those  in  charge 
of  a  train  of  cars  to  stop  the  same  upon  discovering  an  animal  grazing  near 
the  railway  track,  in  anticipation  it  may  get  upon  the  track  and  be  injured, 
and  a  failure  to  do  so  is  not  negligence. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

This  was  an  action  originally  commenced  by  the  appellee 
against  the  appellant,  before  a  justice  of  the  peace,  to  recover 
the  value  of  a  horse  killed  by  the  appellant.  The  opinion  of 
the  court  presents  the  material  facts  of  the  case. 

Messrs.  Johnson  &  Hewitt,  for  the  appellant. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

At  the  date  plaintiff's  horse  was  killed,  it  was  unlawful  for 
domestic  animals  to  run  at  large  in  Peoria  county,  where  the 
accident  occurred.     Sess.  Laws  1872,  p.  116. 

Notwithstanding  this  fact,  he  turned  his  horse  out  upon  the 
commons,  adjoining  his  premises,  and  from  thence  it  escaped 
over  uninclosed  lands  of  other  persons,  to  the  track  of  the  rail- 
road, where  it  was  struck  by  a  train  and  killed,  l^o  fence  had 
been  erected  on  either  side  of  the  track,  although  it  was  the 
statutory  duty  of  the  company  to  have  erected  suitable  fences, 
unless  it  had  been  relieved  by  the  agreement  of  the  adjoining 
proprietors,  of  which  there  is  no  evidence  in  the  record. 

On  this  state  of  facts,  the  question  arises,  whether  the  com- 
pany is  responsible  for  the  value  of  the  animal  killed,  if  it  is 


1874.]         The  Peoria,  Etc.,  K  E.  Co.  v.  Champ.  579 

Opinion  of  the  Court. 

shown  its  servants  observed  every  reasonable  precaution  to 
avoid  the  accident. 

It  was  contrary  to  the  provisions  of  the  statute  for  plaintiff 
to  turn  his  horse  upon  the  commons,  and,  therefore,  unlawful. 
There  was  nothing  to  prevent  it  from  getting  from  thence  upon 
the  railroad.  Of  this  fact  he  was  well  aware,  for  it  occurred 
near  plaintiff's  residence,  and  he  was,  of  com-se,  familiar  with 
the  locality.  By  the  voluntary,  unlawful  act  of  the  plaintiff, 
his  horse  was  trespassing  on  the  right  of  way  of  the  company, 
and  this  fact  must  be  imputed  to  him  as  negligent  care  for  the 
safety  of  his  property.  Had  the  horse  escaped  from  his  inclosure 
against  his  will,  and  he  had  used  all  reasonable  diligence  to  re- 
capture it,  the  case  would  have  been  within  the  rule  in  C  (& 
]Sf.  W.  R.  R.  Co.  V.  Harris^  54  111.  528.  In  that  case  it  was 
unlawful,  by  a  local  ordinance,  for  plaintiff  to  permit  his  horses 
to  run  at  large,  but  the  decision  is  placed  on  the  distinct  ground, 
the  escape  from  his  private  inclosure  was  involuntary  on  his 
part,  and  that  he  made  reasonable  efforts  to  reclaim  them  soon 
after  their  escape,  but  was  unsuccessful. 

Although  plaintiff  in  this  case  was  guilty  of  contributory 
negligence,  by  his  unlawful  act  in  turning  his  horse  upon  the 
commons,  where  he  knew  it  could  escape  over  lands  not  his 
own,  upon  the  railroad,  this  fact  did  not  relieve  the  company 
from  the  duty  to  exercise  proper  care,  and  observe  all  reason- 
able precautions  to  avoid  the  accident. 

Assuming  the  bm-den  of  proof  was  upon  the  railroad  com- 
pany, we  think  it  is  proven  its  employees  did  every  thing  in 
their  power,  after  the  danger  was  discovered,  to  prevent  injury 
to  plaintiff's  property.  The  train  was  within  a  few  hundred 
yards  of  the  station,  and  was  moving  at  a  low  rate  of  speed. 
All  the  witnesses  agree  the  horse  was  grazing  quietly  near  the 
railroad,  until  the  train  was  nearly  opposite,  when  it  suddenly 
came  upon  the  track  in  front  of  the  engine.  As  soon  as  it  was 
discovered  the  horse  was  coming  upon  the  track,  the  engine- 
driver  did  every  thing  he  could  to  stop  the  train  in  time  to  avoid 
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a  collision,  but  was  unsuccessful.  The  horse  was  partially 
blind,  and,  as  the  witnesses  describe  it,  seemed  to  become 
bewildered,  and  ran  directly  toward  the  train.  The  whole 
thing  occurred  in  an  instant. 

The  engine-driver  may  have  seen  the  horse  grazing  near  the 
railroad,  not  many  yards  distant,  but  it  was  not  his  duty  to 
stop  his  train  by  reason  of  that  fact.  He  could  not  anticipate 
the  horse  would  suddenly  come  upon  the  track.  Under  such 
circumstances,  it  would  be  an  unreasonable  regulation  to  require 
him  to  stop  his  train,  and  the  law  has  imposed  no  such  obliga- 
tion. It  is  proven  the  company's  employees  did  every  thing  in 
their  power,  after  it  was  discovered  the  horse  was  in  danger,  to 
avoid  the  injury.  The  finding  of  the  court  was,  therefore, 
contrary  to  the  law  and  the  evidence. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  Lonergan 

V. 

Thomas  E.  Courtney. 


1.  New  TKiAii  —  matter  of  lengthy  accounts.  It  cannot  be  expected  that 
tills  court  will  scrutinize  every  item  of  a  litigated  account.  It  will  be  suffi- 
cient if  this  court  is  satisfied  there  was  evidence  to  sustain  the  verdict,  and 
that  the  jury  have  not  misapprehended  its  force. 

2.  Instruction  —  repeating  same  principle.  It  is  not  error  to  refuse  an 
instruction,  where  another  one  is  modified  and  given,  which  presents  the 
same  question  in  substance  fairly  to  the  jury. 

3.  Evidence  — proof  of  general  custom  as  against  express  contract.  In  a 
suit  where  the  plaintiff  sought  to  recover  for  building  certain  houses,  a 
commission  of  ten  per  cent  on  the  cost,  where  the  evidence  tended  to  prove 
a  contract  to  pay  such  per  cent  as  commissions,  evidence  on  the  part  of 
the  defendant,  as  to  what  was  the  general  or  customary  commissions  paid 
on  such  buildings,  is  properly  rejected,  as  the  same  is  wholly  immaterial 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henky  Booth,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Thomas  E. 
Courtney  against  Thomas  Lonergan.  The  opinion  states  suffi- 
ciently the  material  facts  involved. 

Mr.  Wm.  B.  Snowhook,  and  Mr.  John  Bokden,  for  the  ap- 
pellant.   ' 

Mr.  Melville  W.  Fuller,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  Cook  circuit  court,  on  the  common 
counts.  The  defense  was,  the  general  issue,  and  a  set-off.  There 
was  a  verdict  for  the  plaintiff,  and  a  motion  for  a  new  trial 
having  been  overruled,  there  was  judgment  thereon,  to  reverse 
which  the  defendant  appeals. 

It  appears  that  in  October,  1871,  a  few  days  after  the  lire, 
appellee  agreed  to  erect  two  brick  buildings  for  appellant,  as 
appellee  claimed,  for  ten  per  cent  on  the  cost.  The  account 
was  kept  by  appellee  and  one  Clinton  in  a  pass-book,  on  which 
appellants  made  payments  from  time  to  time. 

According  to  the  account,  as  kept  by  appellee,  the  balance 
claimed  by  him  was  more  than  seventeen  hundred  dollars. 
There  was  much  testimony  before  the  jury,  tending  to  show  a 
contract  between  these  parties  for  ten  per  cent  on  the  cost  of  the 
buildings,  and  not  on  the  labor,  as  defendant  contended,  and 
from  the  examination  we  have  given  the  testimony,  we  are  in- 
clined to  think  the  jury  would  have  been  justified  in  finding  a 
much  larger  verdict.  It  cannot  be  expected  this  court  will 
scrutinize  every  item  of  a  litigated  account.  It  is  sufficient  for 
us  to  be  satisfied  there  is  evidence  sufficient  to  sustain  the 
verdict  —  that  the  jury  have  not  misapprehended  its  force.  All 
the  contested  facts  in  this  case  have  undergone  the  proper 
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ordeal,  and  the  only  objection  we  have  to  the  finding  is,  that 
it  is  less  than  appellee  was  entitled  to  recover. 

It  is  complained  the  jury  were  not  properly  instructed.  The 
following  instruction  asked  by  the  defendant  was  refused : 

"  The  jury  are  instructed,  that,  in  considering  and  weighing 
the  testimony  of  the  plaintiff,  Courtney,  they  are  entitled  to 
consider,  from  the  evidence,  whether  the  bill,  as  rendered  by  hun, 
and  which  is  in  evidence  in  this  case,  was  just  and  true  or  not, 
and  if  any  overcharges  or  errors  are  contained  therein,  whether 
the  same  were  intentionally  and  knowingly  made  or  adopted 
by  him ;  and  the  jury  are  further  entitled,  in  the  same  con- 
nection, to  consider  the  book  which  is  in  evidence  in  this  case, 
and  whether  the  same  was  truly  and  correctly  kept  or  not,  and 
if  not,  how  far  the  said  Courtney  is  responsible  for  any  errors 
that  the  jury  may,  from  the  evidence,  find  therein." 

This  instniction  must  be  considered  in  connection  -with  a 
previous  instruction,  which  the  court,  after  modifying,  gave  to 
the  jury,  as  follows  : 

"  The  jury  are  instructed,  that  if  they  find,  from  the  evidence, 
that  errors  occur  in  the  bill  rendered  to  the  defendant,  or  in  the 
book,  both  of  which  are  in  evidence  in  this  case,  and  that  the 
witness,  Clinton,  [or  the  plaintiff,  Courtney,]  had  any  connec- 
tion therewith,  the  jury  are  entitled  to  consider  their  connection 
with  any  such  errors,  and  the  nature  of  such  connection,  in  con- 
sidering and  weighing  their  testimony  in  this  case,  [together 
with  the  other  evidence  in  the  case ;  and  the  jury  are  further 
instructed,  that  they  are  the  judges  of  the  credibility  of  the  wit-- 
nesses,  and  the  weight  of  the  testimony  on  both  sides  of  the 
case,]" 

Considering  the  testimony  as  given  to  the  jury,  this  modified 
instruction  —  the  modification  consisting  in  the  words  within 
the  brackets  —  presented  the  question  fairly  to  the  jury  which 
defendant  desired  to  present,  and  was  all  he  was  entitled  to 
claim  from  the  court.  To  have  given  the  one  refused  would 
have  had  a  tendency  to  mislead,  not  to  instruct,  the  jury 
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Another  point  is  made  by  appellant,  that  the  court  excluded 
certain  evidence  offered  by  him. 

The  defendant  sought  to  prove  by  a  witness  what  was  the 
general  commission  for  building  such  houses  as  those  the  sub- 
ject of  this  controversy.  There  being  evidence  tending  to  prove 
a  contract  to  pay  ten  per  cent  as  such  commissions,  it  was  wholly 
immaterial  what  the  general  custom  may  have  been. 

"We  are  satisfied,  from  the  evidence,  no  injustice  has  been 
done  appellant  by  this  judgment,  and  we  must  alSirm  it. 

Judgment  affirmed. 


Chaeles  v.  Dyer 
Thomas  J.  Sutherland. 


1.  CONTKACT  —  implied  contract  to  pay  commissions.  The  right  of  one 
rendering  services  for  another  to  have  their  value  estimated  under  a 
quantum  meruit  upon  the  basis  of  commissions,  can  only  arise  out  of  general 
custom.  When  such  a  custom  exists  in  reference  to  certain  kinds  of  bus- 
iness, as  for  instance  among  real  estate  brokers,  any  one  actually  or  pre- 
sumptively having  knowledge  of  it,  and  employing  them  in  their  business 
without  special  contract,  will  be  presumed  to  have  done  so  with  reference 
to  such  custom. 

2.  Same  —  attorney  employed  generally  cannot  eha/rge  broker's  commissions. 
Wliere  an  attorney  at  law  has  agreed  to  attend  to  all  of  a  person's  legal 
business  without  charge,  in  consideration  of  being  furnished  with  offices 
without  charge,  and  he  is  called  upon  to  bid  in  land  for  such  client,  which 
he  does,  and  assists  in  leasing  the  same,  even  if  the  services  do  not  strictly 
fall  within  his  contract,  he  will  have  no  right  to  have  the  value  of  such 
services  estimated  upon  the  basis  of  commissions. 

3.  Same  —  evidence  hearing  vpon  question  of  value  of  services.  In  a  suit 
by  an  attorney,  to  recover  the  value  of  services  performed  by  him  for  the 
defendant,  in  a  case  where  there  was  no  implied  undertaking  to  pay  him 
commissions,  but  in  which  he  claimed  commissions,  it  was  held  error  for 
the  court  on  his  cross-examination  to  refuse  to  allow  an  inquiry  as  to  the 
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value  of  his  services  by  the  day,  as  it  was  a  proper  ingredient  in  fixing  the 
measure  of  recovery,  even  if  it  was  not  the  exact  standard. 

4.  Partner  —  right  to  release  claim  of  firm.  Where  legal  services  per- 
formed  by  one  member  of  a  firm  of  attorneys  at  law  were  charged  upon  the 
firm  books,  and  the  partner  performing  the  services  recognized  the  claim  as 
due  the  firm,  by  bringing  suit  in  the  firm  name,  it  was  held  that  the  debtor 
had  a  right  to  settle  with  the  other  partner,  and  that  his  release  was  a  bar 
to  a  subsequent  action  brought  by  the  other  in  his  own  name. 

5.  Estoppel — to  deny  that  debt  was  due  partnership.  Where  a  person 
holds  another  out  as  a  joint  creditor  with  himself  in  a  particular  case,  by 
bringing  suit  in  their  joint  names  as  partners,  and  the  debtor  settles  with 
such  other  person,  who  dismisses  the  suit  and  gives  a  release,  the  person 
BO  holding  out  that  the  claim  was  a  joint  one  will  be  estopped  from  denying 
that  the  party  giving  the  release  was  a  joint  creditor. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Jones  and  Sutherland,  being  attorneys  at  law,  formed  a  co- 
partnership for  the  practice  of  their  profession.  Doctor  Dyer, 
owning  and  being  in  possession  of  offices  in  the  city  of  Chicago, 
made  an  arrangement  with  said  attorneys,  under  which  they 
were  to  come  into  his  offices  and  occupy  them  without  rent, 
further  than  that  they  should  do  his  ordinary  legal  business  for 
the  use  of  the  offices.  In  May,  1871,  while  Jones  &  Sutherland 
were  so  in  the  occupation  of  Dyer's  offices,  the  latter  spoke  to 
Sutherland  about  the  sale  at  auction  of  a  certain  public  house, 
which  was  to  take  place  on  the  seventeenth  of  that  month,  and, 
giving  reasons  for  not  wanting  to  do  it  personally,  requested 
Sutherland  to  attend  and  bid  off  the  property  for  him ;  the 
amount  not  to  exceed  $45,000.  Sutherland  readily  acceded  to 
the  request,  and,  on  the  afternoon  appointed,  the  sale  took 
place.  Sutherland  bid  off  the  property  for  Dyer,  and  the  latter 
stepped  forward  and  immediately  assumed  the  responsibility  of 
the  purchase.  After  the  conveyance  was  made,  Sutherland  then 
assisted  in  leasing  the  property.  The  sale  required  the  services 
of  Sutherland  for  part  of  one  afternoon ;  his  assistance  in 
leasing  them  took  considerable  time  off  and  on  for  about  a  week 
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Jones  &  Sutherland,  assuming  that  these  services  were  beyond 
those  they  were  to  perform  for  the  use  of  Dyer's  office,  made  a 
charge  for  them  on  their  book,  and  afterwards,  in  March,  1872, 
Sutherland  brought  an  action  against  Dyer  for  their  recovery  in 
the  circuit  court.  This  suit  was  brought  under  the  special  care 
of  Sutherland,  but  in  the  joint  names  of  himself  and  Jones. 
After  it  had  been  pending  about  a  month,  Jones  dismissed  it,  and 
gave  Dyer  a  release  under  seal,  discharging  him  from  the  cause 
of  action.  After  the  dismissal  of  that  suit,  Sutherland  scratched 
out  and  erased  the  charge  upon  the  books  of  his  firm,  and 
brought  this  suit  in  his  own  name  for  the  same  services,  de- 
claring in  the  common  counts,  and  in  his  bill  of  particulars, 
charges  upon  the  transaction  of  bidding  in  the  public  house  for 
Dyer  at  $45,000,  commissions  at  the  rate  of  2^  per  cent, 
making  $1,125 ;  for  services  in  leasing  same  house  for  five 
years,  at  $12,500  per  year ,  commissions  on  the  gross  amount  of 
rent,  $62,500,  at  the  rate  of  Ij^  per  cent,  making  $781.25.  Upon  a 
trial  on  issues,  under  the  plea  of  non-assumpsit,  the  jury  returned 
a  verdict  in  plaintiffs  favor  for  $1,681.25,  from  which  plaintiff 
remitted  $656.25,  and  the  court,  overruling  defendant's  motion 
for  a  new  trial,  gave  judgment  for  the  balance. 

Upon  the  trial,  the  plaintiff  furnished  no  evidence  as  to  the 
value  of  his  services,  and,  giving  testimony  tending  to  show  a 
custom  as  to  real  estate  brokers  to  have  commissions,  but  none 
as  to  attorneys,  claimed  commissions. 

On  cross-examination,  defendant's  counsel  put  this  question 
to  plaintiff :  "  In  your  profession  as  a  lawyer  in  this  city,  rating 
your  services  as  you  say  respectable  lawyers  rate  their  services, 
what  do  you  say,  in  1871,  your  services  were  worth  per  day  ? " 
On  objection  by  plaintiff,  the  court  excluded  the  answer,  to 
which  exception  was  taken. 

It  appearing  in  the  testimony  that  charges  were  made  in  the 

books  of  Jones  &  Sutherland  for  these  same  services,  and  that 

Sutherland  had  personally  brought  suit  in  the  name  of  the  firm, 

but  which   Jones  had  dismissed,  the  defendant  proved    the 

74  -75th  111. 
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execution,  and  offered  in  evidence  a  release  to  Dyer  of  the  cause 
of  action,  executed  under  seal  by  Jones  in  the  name  of  the 
firm.  To  its  admission  plaintiff  objected.  The  court  sustained 
the  objection,  excluded  the  release,  and  defendant  excepted. 

Messrs.  Knowlton  &  Humphbeyville,  for  the  appellant. 

Messrs.  Barber  &  Lackner,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

The  right  of  one  rendering  services  for  another  to  have 
their  value  estimated  under  a  quantum  meruit,  upon  the  basis 
of  commissions,  as  was  done  in  this  case,  can  only  arise  out  of 
general  custom.  When  such  a  custom  exists  in  reference  to 
certain  kinds  of  business,  as  for  instance,  among  real  estate 
brokers,  any  one  actually  or  presumptively  having  knovrledge 
of  it,  and  employing  them  in  their  business,  without  special  con- 
tract, will  be  presumed  to  have  done  so  with  reference  to  suoh 
custom.  It  will  impliedly  enter  into  the  legal  obligation,  and 
furnish  the  basis  for  fixing  the  amount  to  be  paid  for  the  ser- 
vices. But  we  are  unable  to  perceive  how  any  such  under- 
taking can  be  implied  from  the  circumstances  of  this  case.  If 
the  custom  existed  among  those  whose  professed  business  was 
that  of  real  estate  brokers,  to  charge  commissions  after  the  man- 
ner plaintiif  was  sustained  in  doing  in  this  case,  still  the  ques- 
tion arises,  where  is  the  basis  for  the  undertaking  —  from  what 
is  it  to  be  implied  ?  Jones  &  Sutherland  were  attorneys  at  law, 
and  not  real  estate  brokers.  They,  as  such  attorneys,  were 
under  an  engagement  with  Dyer  to  do  his  ordinary  law  busi- 
ness, for  the  use  of  his  offices.  That  engagement  subsisting,  he 
calls  upon  one  of  them,  without  any  thing  being  said  as  to  com- 
pensation, to  do  this  business  for  him  ;  and  it  is  of  a  kind  which 
an  attorney  who  had  undertaken  to  do  a  client's  general  business 
might  well  be  called  upon  to  do,  either  by  himself  or  clerk. 
]S"ow,  is  the  law  so  unreasonable,  so  disregardf  ul  of  circumstances 
and  intention  as  to  go  wholly  outside  of  both  and  imply  an 
undertaking  which  could  only  be  raised  upon  a  different  state 
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of  facts  ?  Djer  undoubtedly  intended  this  employment  as  com- 
ing under  the  general  engagements  between  him  and  Jones  & 
Sutherland,  and  presumptively  it  did.  But  if  it  did  not,  the 
law  cannot  justify  the  fiction  of  regarding  these  attorneys  as 
real  estate  brokers  for  the  purpose  of  this  transaction,  and  imply 
an  undertaking  that  their  employer  never  could  have  thought 
of  having  laid  upon  him.  There  being  no  undertaking  implied 
to  pay  commissions,  it  follows  that  the  court  erred  in  sustaining 
plaintiffs  objection  to  defendant's  inquiry  upon  cross-examin- 
ation as  to  the  value  of  plaintifE's  services  by  the  day.  While 
that  might  not  have  been  the  exact  standard  for  measuring  the 
value  of  these  services,  it  would  have  been  a  proper  ingredient, 
and  the  question  should  have  been  answered. 

We  are  of  opinion  that  the  court  erred  in  excluding  the  release 
offered  in  evidence.  If  the  services  were  rendered  under  the 
arrangement  of  Jones  &  Sutherland  as  to  paying  rent  for  the 
use  of  Dyer's  offices,  then  they  were  clearly  a  co-partnership 
matter.  So,  also,  if  they  were  within  the  range  of  the  partner- 
ship purposes,  and  treated  as  such  by  the  partners,  although 
beyond  what  was  intended  as  Dyer's  ordinary  legal  business. 
That  the  parties  themselves,  that  is,  Jones  &  Sutherland,  treated 
it  as  within  the  partnership,  there  is  no  doubt.  In  the  first  place 
they  were  charged  upon  the  partnership  books.  This  was  done 
by  Jones,  but  with  Sutherland's  fuU  recognition,  because  he 
subsequently  brought  a  suit  in  the  circuit  court  against  Dyer, 
upon  the  account,  in  his  name  and  that  of  Jones.  Ko  act  could 
be  more  significant.  Under  these  circumstances.  Dyer  was  war- 
ranted in  settling  and  obtaining  a  release  of  the  claim  from 
Jones.  If  he  was  a  joint  creditor,  and  Sutherland  so  held  him 
out,  he  had  as  complete  a  legal  right  to  settle  and  discharge  the 
debt  as  Sutherland,  or  as  both  of  them  together ;  and  after  so 
holding  him  out,  Sutherland  is  estopped  from  denying  that 
Jones  was  a  joint  creditor.  Whatever  of  fact  might  be  involved 
was  for  the  jury.  The  exclusion  of  the  release  was  a  palpable 
error.     The  judgment  is  reversed  and  cause  remanded. 

Judgme7it  reversed. 
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EOBEET   PaTTEESON 

V. 

The  Chicago,  Daitville  &  Vincei^nes  Raileoad  Co. 


1.  Injunction  —  enjoining  railway  company  from  using  its  road  until 
damages  are  assessed.  In  case  of  a  claim  of  consequential  damages  to  land 
on  account  of  the  operating  of  a  railroad,  where  no  part  of  the  land  claimed 
to  be  aflfected  is  taken  for  the  use  of  the  road,  a  bill  in  chancery  will  not  be 
entertained  to  enjoin  the  use  of  the  railroad  until  such  damages  are  paid  or 


2.  Same  —  operatiny  railroad  in  public  street  without  license.  The  fee  of 
streets  being  in  the  city  where  they  are  located,  and  the  city  having  the 
power  to  control  and  regulate  their  use,  a  court  of  equity  will  not,  at  the 
suit  of  an  individual,  enjoin  a  railway  company  from  operating  its  road  laid 
in  the  street  without  the  permission  of  the  city,  but  will  leave  the  redress 
to  the  public  authorities. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Mooke,  Judge,  presiding. 

Messrs.  McDaid,  Wilson  &  Pichek,  for  the  appellant. 

Mr.  Heney  Cbawfokd,  and  Mr.  Samuel  P.  McConnell,  for 
the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  the  appellant  against 
the  Chicago,  Danville  &  Yincennes  Eailroad  Company,  to 
enjoin  its  operation  until  compensation  shall  be  made  for 
damages  caused  to  appellant's  property  by  reason  of  the  opera- 
tion of  the  railroad.  The  bill  sets  forth  that  appellant  is  the 
owner  of  lots  14  and  15  in  block  13,  Carpenter's  addition  to 
Chicago,  which  he  purchased  many  years  ago,  and  built  a  house 
thereon,  and  occupied  the  same  for  a  homestead  for  himself 
and  family ;  that  the  railroad  company,  on  or  about  September 
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15th,  1872,  commenced  laying  a  side  track  from  the  main  track 
of  the  Cliicago,  Columbus  &  Indiana  Central  Railroad  Com- 
pany, through  certain  blocks  in  the  city  of  Chicago ;  that  the 
work  was  commenced  on  Saturday  night,  and  continued  through 
the  Sabbath,  or  a  portion  thereof,  and  that,  on  Monday  morn- 
ing following,  the  track  had  been  laid  opposite  the  premises  of 
appellant,  crossing  Curtis  street,  on  which  his  lot  and  house 
fronted,  close  to  his  dwelling,  thence  running  along  the  entire 
length  of  his  lot  and  within  from  three  to  twelve  feet  of  the 
dwelling  of  appellant.  The  track  was  put  down  upon  lot  11,  a 
lot  belonging  to  the  company,  being  twenty-four  feet  wide,  and 
immediately  north  of  and  adjoining  appellant's  premises.  That, 
in  consequence  of  the  laying  of  the  track  and  the  operating  of 
the  railroad,  appellant's  property  was  greatly  damaged,  and  to 
an  extent  equal  to  one-half  its  former  value,  in  consequence  of 
steam,  smoke  and  cinders  from  passing  freight  trains,  and  ex- 
posure to  the  danger  of  fire,  and  the  constant  vibration  caused 
by  passing  trains,  and  the  bill  prays  for  an  injunction  restraining 
the  railroad  company  from  operating  their  cars  on  said  track, 
until  it  shall  compensate  appellant  for  such  damage.  The  bill 
was  filed  September  23,  1873. 

The  court  below  sustained  a  demurrer  to  the  bill,  and  dis- 
missed the  same. 

So  far  as  respects  the  claim  on  account  of  damage,  the  de- 
murrer was  rightly  sustained,  according  to  a  decision  of  this 
court  at  the  present  term  in  the  case  of  Stetson  v.  The  Chicago 
i&  Evanston  E.  R.  Co.,  ante,  p.  74,  where  it  was  held  that,  in 
case  of  a  claim  of  consequential  damages  to  land  on  account  of 
the  operation  of  a  railroad,  where  no  part  of  the  land  claimed  to 
be  affected  was  taken  for  the  use  of  the  road,  a  bill  in  chancery 
would  not  be  entertained  to  enjoin  the  use  of  the  railroad  until 
such  damages  should  be  paid  or  assessed.  We  regard  that  decis- 
ion as  covering  the  whole  ground  of  the  present  bill,  as  respects 
damages,  and  it  must  control. 

A  further  ground  of  complaint  in  the  bill  is,  that  the  railway 
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company  has  not  been  granted  power  by  the  common  council  of 
Chicago  to  cross  Curtis  street,  upon  which  appellant's  lot  and 
house  front.  The  question  is  raised  upon  the  construction  of 
an  ordinance  of  the  common  council  which  gives  the  right  to 
the  company  to  lay  down  railroad  tracks  on  any  ground  it  may 
own  or  acquire  within  a  certain  defined  district  and  across  any 
streets  therein,  "  and  also  all  such  as  may  be  necessary  to  the 
convenient  use  of  any  depot  grounds  said  company  may  now 
own,  or  hereafter  acquire  in  the  vicinity  of  or  adjoining  said 
line  of  road." 

The  side  track  in  question  was  laid  for  the  purpose  of  reach- 
ing the  freight  depot  and  switch  yards  which  are  located  in 
block  14,  Carpenter's  addition,  a  block  next  adjoining  on  the 
south,  block  13,  where  appellant's  premises  are  situate. 

The  point  at  which  the  track  crosses  Curtis  street,  in  approach- 
ing from  the  north  this  freight  depot,  is  outside  of  the  limits  of 
the  defined  district.  The  claim  is,  that,  upon  the  principle  of 
strict  construction,  the  company  must  be  confined  within  the 
limits  of  the  defined  district.  Without  undertaking  any  discus- 
sion of  this  question,  it  is  sufiicient  to  say  that  the  fee  of  the 
streets  is  in  the  city,  and  it  has  the  power  to  control  and  regu- 
late their  use,  and  any  such  excess  of  authority  in  the  use  of  a 
street  as  is  here  claimed,  must  be  left  to  be  redressed  by  the 
public  authority ;  and  equity  should  not,  in  such  case,  at  the 
suit  of  a  private  individual,  enjoin  the  operating  of  a  railroad. 

The  decree  of  the  court  below  is  aflirmed. 

Decree  ajirmed. 


1874.]         The  C,  B.  &  Q.  K.  E.  Co.  v.  Cole  et  al.  591 

Syllabus. 

The  Chicago,  Buelington  &>  Quincy  Kailroad  Co. 

V. 

J.  J.  Cole  et  al. 


1.  Injunction  —  to  restrain  the  collection  of  taxes.  A  court  of  equity 
will  not  entertain  a  bill  to  restrain  the  collection  of  a  tax,  except  in  cases 
where  the  tax  is  unauthorized  by  law,  or  where  it  is  assessed  upon  prop- 
erty not  subject  to  taxation,  or  where  the  property  has  been  fraudulently 
assessed  at  too  high  a  rate.  In  either  of  these  cases  an  injunction  will 
properly  lie  to  restrain  the  collection  of  the  tax. 

2.  State  board  of  equalization  —  power  of  courts  to  interfere  with  its 
action.  It  is  not  the  duty  of  the  courts  to  exercise  any  supervisory  care 
over  the  valuations  of  property  or  franchises  by  the  State  Board  of  Equal- 
ization, so  long  as  it  acts  within  the  scope  of  the  powers  with  which  it  is 
invested,  and  in  obedience  to  what  may  reasonably  be  presumed  to  be  an 
honest  judgment,  however  much  the  courts  may  disagree  with  it.  But 
whenever  the  board  undertakes  to  go  beyond  its  jurisdiction,  or  to  fix  valu- 
ations through  prej  udice  or  a  reckless  disregard  of  duty,  in  opposition  to 
what  must  necessarily  be  the  judgment  of  all  persons  of  reflection,  it  is  the 
duty  of  the  courts  to  interfere  and  protect  the  tax  payers  against  the  conse- 
quences of  the  act.  When  its  jurisdiction  is  conceded,  no  mere  difference 
of  opinion  as  to  the  reasonableness  of  its  valuations  will  justify  equitable 
interference. 

3.  Where  a  bill  to  enjoin  the  collection  of  the  tax  of  a  railway  company 
charged  that  the  State  Board  of  Equalization  assessed  the  capital  stock 
of  the  company,  including  its  franchise,  beyond  its  actual  value,  and 
that,  in  making  this  assessment,  they  added  to  what  they  had  deter- 
mined the  value  of  the  capital  stock,  not  only  the  indebtedness  of  the 
company,  but  also  the  indebtedness  of  six  other  railroad  companies  of 
which  it  was  lessee,  one  of  which  lies  without  the  State,  for  the  payment 
of  none  of  which  the  company  was  liable,  such  indebtedness  of  other  com- 
panies so  added  being  $6,756,000,  and  this  latter  fact  wag  admitted  by  a 
demurrer,  and  the  court  below  sustained  the  demurrer :  Held,  that  the 
court  erred  in  sustaining  the  demurrer.  It  was  improper  to  take  into  con- 
sideration the  indebtedness  of  the  other  companies  in  fixing  the  valuation 
of  the  property  of  the  company  seeking  to  enjoin  the  tax. 

Appeal  from  the  Circuit  Court  of  Du  Page  county ;  the 
Hon.  SiLVANus  Wilcox,  Judge,  presiding. 
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This  was  a  bill  in  equity,  by  the  appellant  against  the  appel- 
lees, to  enjoin  the  collection  of  a  tax.  The  opinion  states  the 
material  facts. 

Mr.  O.  H.  Browning,  and  Messrs.  Walkee,  Dextee  &  SMrrn, 
for  the  appellant. 

Mr.  Jas.  K.  Edsall,  Attorney  General,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

We  deem  it  sufficient  for  the  present  to  discuss  but  a  single 
question  arising  on  this  record. 

The  substance  of  the  rule  adopted  by  the  State  Board  of 
Equalization  for  determining  the  value  of  the  capital  stock,  in- 
cluding the  franchise,  over  and  above  the  assessed  value  of  the 
tangible  property  of  corporations,  under  the  4:th  clause  of  section 
3  of  the  revenue  act  of  1872,  was,  to  add  the  market  or  cash 
value  of  the  shares  of  capital  stock  to  the  market  or  cash  value 
of  the  debt,  and  from  the  sum  thus  produced,  deduct  the  assessed 
value  of  the  tangible  property.  Without  attempting  to  justify 
the  wisdom  or  entire  accuracy  of  this  rule,  we  said,  in  Porter 
et  al.  V.  R.  E.  I.  c&  St.  L.  R.  R.  Co.  (January  term,  1874), 
and  reported  in  76  111.  561,  that  as,  in  our  opinion,  an  approxi- 
mation to  the  required  valuation  might  be  thus  obtained,  we 
could  not  hold  that  the  mere  adoption  and  application  of  the 
rule  were  sufficient  evidence  of  fraud  upon  the  part  of  the 
Board  of  Equalization,  or  that  property  had  been  assessed  against 
the  corporation  which  did  not  belong  to  it,  upon  which  it  was 
to  be  taxed,  to  authorize  a  court  of  chancery  in  interfering  by 
way  of  injunction.  This,  of  course,  implied  that  the  rule 
should  be  adhered  to  and  faithfully  applied  in  the  several 
assessments  to  which  it  was  applicable. 

In  the  case  referred  to,  we  also  held,  that  a  court  of  equity  will 
never  entertain  a  bill  to  restrain  the  collection  of  a  tax,  except  in 
cases  where  the  tax  is  unauthorized  by  law,  or  where  it  is  assessed 
upon  property  not  subject  to  taxation,  or  where  the  property 
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has  been  fraudulently  assessed  at  too  high  a  rate.  In  either  of 
the  excepted  instances,  it  was  conceded  that  an  injunction  would 
properly  lie  to  restrain  the  collection  of  the  tax ;  and  such  is  the 
long  established  and  well  recognized  practice  in  this  court.  The 
only  reason  and  excuse  for  adding  the  value  of  the  debts  to  the 
value  of  the  aggregate  shares  of  capital  stock,  to  ascertain  the 
present  value  of  the  whole  capital  stock,  including  the  franchise, 
was  supposed  to  lie  in  this :  That  all  the  shares  of  capital 
stock  represented  every  thing  of  value,  tangible  and  intangible, 
belonging  to  the  corporation,  and  which  compose  its  capital 
stock,  including  its  franchise ;  and,  therefore,  the  aggregate 
value  of  these  might  be  fairly  assumed  as  the  equivalent  of  the 
entire  value  of  the  capital  stock,  including  the  franchise  of  the 
corporation,  if  it  were  free  from  debt ;  but  if  the  corporation 
were  indebted,  the  indebtedness  would,  presumptively,  to  that 
extent,  reduce  the  value  of  the  shares  of  stock,  and  they  would, 
consequently,  then  fail  to  represent  an  amount  equivalent  to 
the  present  value  of  the  capital  stock,  including  the  franchise, 
by  the  amount  of  the  value  of  the  indebtedness. 

The  bill  before  us  charges  that  the  Board  of  Equalization 
assessed  the  capital  stock,  including  the  franchise,  of  appellant, 
beyond  their  actual  value ;  that  in  making  this  assessment,  they 
added  to  what  they  determined  the  value  of  its  capital  stock, 
not  only  the  indebtedness  of  appellant,  but  also  the  indebtedness 
of  six  other  railroad  companies  of  which  it  was  lessee,  one  of 
which  lies  entirely  without  the  State  of  Illinois,  for  the  payment 
of  none  of  which  is  appellant  responsible,  nor  is  it  interested 
therein  as  owner.  The  amount  of  this  indebtedness  is  alleged 
to  be  $6,756,000. 

The  demurrer  admits  these  allegations  to  be  true. 

"We  can  conceive  no  possible  process  by  which  the  amount  of 
this  indebtedness  can  be  made  to  show  the  present  value  of 
that  which  belongs  to  appellant.  It  cannot  be  said  to  reduce 
the  value  of  its  shares  of  stock,  because  its  payment  demands 
nothing  which  would  otherwise,  in  any  contingency,  belong  to 

75 — 75th  111. 
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the  shareholder.  The  effect  of  it  is,  necessarily  and  unavoid- 
ably, to  increase  the  valuation  of  the  capital  stock,  including  the 
franchise,  of  appellant,  $6,756,000  beyond  what  it  should  be. 

If,  as  it  must  be,  to  be  sustained,  the  rule  adopted  by  the 
Board  of  Equalization,  by  which  to  be  governed  in  making  this 
class  of  assessments,  may  be  regarded  as  the  honest  expression 
of  tlie  judgment  of  the  majority  of  the  board,  then  it  is  plain, 
this  assessment,  because  in  violation  of  that  rule,  and  consistent 
with  no  other  reasonable  theory  of  valuation,  cannot  be  the 
honest  judgment  of  a  majority  of  that  board.  It  is  an  arbitrary 
and  unreasonable  valuation.  Because  the  law  has  devolved  on 
the  Board  of  Equalization,  and  not  on  the  courts,  the  duty  of 
making  such  valuations,  we  hold  it  is  not  the  duty  of  the  courts 
to  exercise  any  supervisory  care  over  its  valuations,  so  long  as 
it  acts  within  the  scope  of  the  powers  with  which  it  is  invested, 
and  in  obedience  to  what  may  reasonably  be  presumed  to  be 
an  honest  judgment,  however  much  we  may  disagree  with  it. 
But  whenever  the  board  undertakes  to  go  beyond  its  jurisdic- 
tion, or  to  iix  valuations  through  prejudice  or  a  reckless  disregard 
of  duty,  in  opposition  to  what  must  necessarily  be  the  judgment 
of  all  persons  of  reflection,  it  is  the  duty  of  the  courts  to  inter- 
fere and  protect  tax  payers  against  the  consequences  of  its  acts. 
Where  its  jurisdiction  is  conceded,  no  mere  difference  of  opinion 
as  to  the  reasonableness  of  its  valuations  will  justify  equitable 
interference ;  but  its  valuations  must  be  the  result  of  honest 
judgment,  and  not  of  mere  will. 

The  attorney  general  insists  that  the  amount  of  the  valuation, 
as  fixed  by  the  board,  contradicts  the  allegations  in  the  bill. 
This  is  not  sufficient.  By  his  demurrer,  he  admits  that  an  im- 
proper item  of  $6,000,000  and  more  enters  into  that  valuation, 
and  that  the  valuation,  as  returned,  exceeds  the  real  value  of  j 
that  which  ought  to  have  been  assessed. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  re- 
manded, with  directions  to  that  court  to  overrule  tlie  demurrer, 
and  allow  appellee  to  answer. 

Decree  reversed. 
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William  N.  Stueges 

V. 

The  Fourth  National  Bank  of  Chicago. 

1.  Draft  —  proof  of  acceptance.  Where  the  acceptance  of  a  draft  or  bill 
of  exchange  is  declared  upon,  proof  that  the  defendant,  upon  whom  it  was 
drawn,  promised  to  accept  the  same  before  it  was  drawn,  and,  after  it  was 
drawn,  verbally  promised  the  holder  to  pay  it,  is  clearly  sufficient  to  sup- 
port the  declaration. 

2.  Bill  op  exchange  — parol  acceptance  good.  A  parol  acceptance  of  a 
bill  of  exchange  is  as  binding  and  as  conclusive  as  if  the  acceptance  was  in 
writing. 

3.  Common  counts.  A  recovery  may  be  had  upon  a  parol  acceptance  of 
a  bill  of  exchange  under  the  common  counts. 

4.  Draft  —  authority  to  pay.  Where  a  party  had  agreed  to  pay  to  the 
amount  of  the  value  of  grain  consigned  to  him  by  his  agent  and  on  his 
drafts,  the  shipping  receipt  accompanying  a  bill  drawn  on  him  by  the  agent 
was  held  sufficient  autliority  in  a  party  to  such  arrangement  to  pay  the  same. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
T.  D.  Murphy,  Judge,  presiding. 

The  opinion  of  the  court  states  the  material  facts  of  the  case, 
except  the  agreement  between  the  parties  was,  that  Stnrges,  the 
defendant,  would  pay  all  drafts  drawn  by  his  agents,  equal  to 
the  cost  of  the  grain  at  Washington,  Iowa,  where  they  were 
cashed,  the  grain  to  be  shipped  to  the  defendant. 

Messrs.  Harding,  McCoy  &  Pratt,  for  the  appellant. 

Messrs.  Howe  &  Russell,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  The  Fourth  Na- 
tional Bank  of  Chicago,  in  the  Superior  Court  of  Cook  county, 
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against  Wm.  N.  Sturges,  as  acceptor  of  a  bill  of  exchange,  as 
follows : 

"  FiKST  National  Bank  of  Washington,  Iowa. 
$1611.13.  Washington,  Iowa,  Oct.  dth,  1872. 

"  Pay  to  the  order  of  H.  S.  Clark,  cashier,  sixteen  hundred 
and  eleven  dollars  and  thirteen  cents,  value  received,  and  charge 
the  same  to  account  of  E.  Blaik. 

"  To  W.  N.  Sturges,  Chicago,  Ills." 

"  Indorsed  :  Pay  T.  J.  Mapes,  Esq.,  cashier,  or  order,  for  col- 
lection for  First  National  Bank,  Washington,  Iowa. 

"  H.  S.  Clark,  Cashier." 

The  declaration  contained  one  special  count  upon  an  accept- 
ance of  a  bill  of  exchange,  also  the  common  counts. 

It  is  insisted  by  appellant  that  the  proof  does  not  sustain  the 
special  count,  and  was  not  admissible  under  the  common  counts ; 
that  the  proof  only  shows  an  agreement  to  accept  the  draft,  and 
not  that  it  was  accepted. 

It  appears,  from  the  evidence,  that  Blair  was  buying  grain  for 
appellant  in  Iowa,  and  appellant  desired  to  effect  an  arrange- 
ment by  which  drafts  drawn  by  Blair  for  grain  purchased  could 
be  cashed  at  the  First  National  Bank  of  Washington,  Iowa. 
Appellee  effected  the  arrangement  with  the  Iowa  bank,  and 
appellant  agreed  to  pay  the  drafts  when  presented  by  appellee. 

This  draft  was  cashed  by  the  Bank  at  Washington,  Iowa,  and 
sent  to  appellee,  and  it  was  proved  by  two  witnesses  that,  after 
the  draft  had  been  drawn,  appellant  agreed  to  pay  it. 

Appellee  had  not  only  the  promise  of  appellant  to  pay  the 
draft,  before  it  was  drawn,  but  also  the  agreement  to  pay  it, 
after  it  had  been  drawn  ^  this  was  clearly  sufficient  to  support 
the  special  count  of  the  declaration. 

A  parol  acceptance  of  a  bill  is  as  binding  and  conclusive  as 
if  the  acceptance  was  in  writing.   Mason  v.  Dousay,  35  111.  424. 

The  proof  not  only  sustained  the  averments  of  the  special 
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count,  but  we  see  no  reason  for  excluding  it  under  the  common 
counts  of  the  declaration. 

It  is  also  claimed  by  appellant  that  the  evidence  before  the 
court  showed  that  the  balance  claimed  upon  this  draft  had  been 
adjusted  between  appellant  and  appellee  in  a  settlement  con- 
cluded between  the  parties. 

Appellant  testifies  to  this,  but  the  two  oflScers  of  the  bank, 
with  whom  the  settlement  is  claimed  to  have  been  made,  both 
positively  deny  the  settlement.  The  evidence  upon  this  point 
was  in  direct  conflict,  and  it  was  for  the  court  before  whom  the 
cause  was  tried  to  determine  whether  the  preponderance  of  the 
testimony  was  with  the  appellant  or  appellee.  The  court  found  it 
was  with  the  latter,  and,  we  thinit:,  rightfully.  Appellee  received 
with  the  draft  a  shipping  receipt,  which  showed  the  number  of 
bushels  of  grain  purchased  and  consigned  to  appellant,  equal  in 
value  to  the  amount  of  the  draft ;  appellant  insists  in  his  argu- 
ment the  grain  was  short ;  but  when  the  draft  was  presented  for 
payment,  the  only  ground  of  objection  made  by  him  was,  that 
his  agent,  Blair,  was  owing  him  a  certain  amount  outside  of  this 
transaction.     No  claim  of  shortage  was  then  interposed. 

The  shipping  receipt  accompanying  the  bill  under  the  arrange- 
ment made  between  the  parties  was  sufficient  authority  for 
appellee  to  pay  the  draft,  and  under  the  contract  proven  and  the 
other  testimony,  the  judgment  of  the  court  was  correct ;  it  will, 

therefore,  be  affirmed. 

Judgment  affirmed. 


Jacob  Haas 

V. 

Catharine  Ste'nger. 


Practice  — filing  additional  pleas.  It  is  purely  discretionary  with  the 
court  whether  it  will  allow  additional  pleas  to  be  filed  during  the  progress 
of  the  trial. 
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Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hou. 
11.  B.  HoPKEsrs,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Catharine  Stenger  against 
Jacob  Haas,  to  recover  a  part  of  the  purchase  money  of  land 
sold  by  the  plaintiff  to  the  defendant.  During  the  progress  of 
the  trial  the  defendant  moved  the  court  for  leave  to  file  addi- 
tional pleas  (he  having  pleaded  the  general  issue  and  payment), 
so  as  to  set  up  the  fact  that,  after  the  delivery  of  the  deed  from 
plaintiff  and  her  husband  to  defendant,  the  covenants  as  to  pos- 
session were  broken,  which  the  court  refused.  The  plaintiff 
recovered  judgment  and  the  defendant  appealed. 

Messrs.  O'Bkien  &  Haemon,  and  Mr.  H.  W.  Weli.s  for  the 
appellant. 

Mr.  C.  Feinse,  and  Mr.  Thos.  Cratty,  for  the  appellee. 

Per  Curiam  :  There  is  no  question  of  law  worthy  of  consid- 
eration presented  by  this  record.  The  matter  of  allowing  new 
pleas  to  be  filed,  under  the  circumstances  of  this  case,  is  purely 
discretionary.  Upon  the  facts  there  was  a  conflict  of  testimony. 
That  was  for  the  jury  to  pass  upon,  and  we  see  no  reason  for 
interfering  with  their  finding.     The   judgment  of  the  court 

below  will  be  affirmed. 

Judgment  affirmed. 


I 


Maetin  Andeews 

V. 

Julian  S.  Rumsey  et  al. 


1.  Appeal  —  rigMof,  must  "be  exercised  under  conditions  imposed  hy  law. 
While  the  right  of  appeal  from  the  judgments  of  county  conrts  is  con- 
ferred by  the  constitution,  it  can  only  be  exercised  under  such  conditions 
as  may  be  imposed  by  the  legislature. 
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2.  Same  —  deposit  of  money  on  appeal  from  judgment  for  taxes.  The  law 
requiring  a  party  appealing  from  the  j  udgment  of  the  county  court  against 
his  lands  for  taxes,  to  deposit  a  sum  equal  to  the  amount  of  the  judgment 
and  costs,  is  not  unconstitutional. 

3.  Injunction  —  of  sale  of  land  for  taxes  until  right  of  appeal  is  settled. 
Where  a  party  attempted  to  appeal  from  a  judgment  of  the  county  court  for 
the  sale  of  his  land  for  taxes,  but  which  was  not  allowed  for  the  reason 
that  he  refused  to  deposit  the  amount  of  the  judgment,  as  required  by  stat- 
ute, and  he  filed  his  petition  in  this  court  for  a  mandamus  to  compel  the 
allowance  of  his  appeal,  it  was  held  that  a  court  of  equity  would  not  enter- 
tain a  bill  to  enjoin  the  sale  of  his  land  until  the  right  of  appeal  could  be 
decided  by  this  court. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

Mr.  William  Hopkins,  and  Mr.  John  P.  Wilson,  for  the  ap- 
pellant. 

Mr.  Francis  Adams,  and  Mr.  T.  Lyle  Dickey,  for  the  appel- 
lees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  injunction,  alleging,  in  substance,  that  at 
the  September  term,  1873,  of  the  county  court  of  Cook  county, 
a  judgment  was  rendered  against  certain  property  of  the  appel- 
lant for  taxes  levied  thereon  by  the  city  of  Chicago ;  that  an 
appeal  was  prayed  from  the  judgment,  and  an  appeal  bond,  in 
conformity  to  law,  presented  and  approved  by  the  court ;  that 
the  appeal  was  denied,  because  the  appellant  refused  to  deposit 
the  amount  of  the  judgment  with  the  county  treasurer ;  that  a 
petition  setting  forth  these  facts  was  filed  in  this  court,  praying 
for  a  mandamus  to  the  county  court  to  grant  the  appeal ;  that 
such  petition  was  still  pending  ;  that  the  county  treasurer  was 
about  to  sell  and  would  sell  before  the  petition  could  be  heard 
and  determined  in  this  court,  unless  such  sale  should  be  stayed 
by  injunction.  The  prayer  was  for  an  injunction  restraining 
the  treasurer  from  selling  until  the  application  for  mandamus 
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should  be  decided.  These  facts  were  substantially  admitted  by 
the  answer,  upon  filing  which,  the  court  below,  on  motion  being 
made  for  that  purpose,  dissolved  the  injunction  and  dismissed 
the  bill. 

It  is  insisted  that  appellant  was  entitled  to  an  appeal  from  the 
judgment  below,  without  depositing  with  the  county  treasurer 
an  amount  of  money  equal  to  the  judgment  and  costs. 

This  question  was  decided  in  People  ex  rel.  v.  Wallace,  at 
the  present  term.  We  there  refused  to  award  the  mandamus 
prayed  for,  and  held  the  law  requiring  the  appellant  to  deposit 
a  sum  equal  to  the  amount  of  the  judgment  and  costs  appealed 
from,  before  being  allowed  to  appeal,  was  not  in  contravention 
of  any  provision  of  our  constitution.  While  the  right  of  appeal 
from  the  final  determination  of  county  courts  is  conferred  by 
the  constitution,  yet  it  can  only  be  exercised  under  such  condi- 
tions as  may  be  imposed  by  the  legislature.  The  language, 
"  Appeals  and  writs  of  error  shall  be  allowed  from  the  final  de- 
termination of  county  courts,  as  may  be  provided  by  law  "  (sec. 
19,  art.  6,  Const.),  is  too  plain  to  admit  of  doubt  that  it  is  purely 
a  question  for  the  legislature  to  determine  how  and  upon  what 
terms  such  appeals  shall  be  granted. 

But  it  is  insisted  the  injunction  ought  to  have  been  continued 
until  this  question  was  settled  on  the  petition  for  mandainus ; 
and  in  support  of  this,  authorities  are  referred  to  where  min- 
isterial officers  have  been  enjoined  from  acting  until  the  legality 
of  the  proposed  act  could  be  inquired  into  at  law.  Those  cases 
proceed  upon  the  hypothesis  that  the  injunction  is  necessary  to 
prevent  irreparable  injury,  but  there  is,  in  the  bill  before  us,  no 
allegation  from  which  we  can  reasonably  conclude  this  injunc- 
tion was  necessary  for  that  purpose. 

In  C.  B.  &  Q.  R.  R.  Co.  v.  Frary  et  al.  22  111.  36,  which 
was  a  bill  for  injunction  to  restrain  the  collection  of  a  tax,  it 
was  said :  "  Where  the  law  affords  an  adequate  remedy,  this  writ 
cannot  be  used,  and  especially  where  greater  mischief  will  flow 
than  good  will  result  from  it,  the  court  will  always  withhold  this 
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species  of  relief.  Equity  cannot  attempt  to  prevent,  any  more 
than  it  will  redress,  all  wrongs.  It  is  not  in  ordinary  but  in 
extraordinary  cases  that  this  writ  is  properly  invoked.  If  the 
law  can  redress  the  wrong,  if  it  can  repair  the  injury,  equity 
must  suffer  it,  and  let  the  courts  of  law  redress  it.  This  is  the 
general  rule,  to  which  there  are  no  doubt  exceptions,  and  excep- 
tions too  in  cases  of  the  collection  of  taxes.  Those  exceptions  are 
confined  almost,  if  not  entirely,  to  cases  where  the  tax  itself  is 
not  authorized  by  law,  or,  if  the  tax  itself  is  authorized,  it  is 
assessed  upon  property  which  is  not  subject  to  the  tax."  And 
again,  in  Munson  v.  Minor,  in  the  same  volume,  at  page  601,  it 
was  said :  "  Upon  a  careful  examination  of  all  the  elementary 
treatises  on  equity  jurisprudence,  as  well  as  the  adjudged  cases 
to  which  we  have  had  access,  we  do  not  find  that  a  court  of 
equity  has  assumed  jurisdiction  to  enjoin  a  tax  for  mere  errors 
in  its  assessment  or  the  collector's  warrant,  in  case  it  was  levied 
by  officers  defo^oto,  when  authority  to  levy  such  a  tax  was  inci- 
dent to  their  ofiice."  And  again,  in  Cooh  County  v.  C.  B.  &  Q. 
R.  R.,  35  111.  ^QQj  this  language  was  used :  "  "While  we  con- 
sider it  settled  that  a  court  of  equity  will  never  entertain  a  bill 
to  restrain  the  collection  of  a  tax,  excepting  in  cases  where  the 
tax  is  unauthorized  by  law,  or  where  it  is  assessed  upon  property 
not  subject  to  taxation,  this  court  has  never  held  that  it  would 
take  jurisdiction  in  such  excepted  cases  without  special  circum- 
stances showing  that  the  collection  of  the  tax  would  be  likely 
to  produce  irreparable  injury  or  cause  a  multiplicity  of  suits." 
See,  also,  Du  Page  County  v.  Jenhs,  65  111.  278. 

Appellant,  by  voluntarily  waiving  his  privilege  to  appeal,  took 
his  chances  of  being  able  to  defeat  any  title  that  might  be  ac- 
quired under  the  judgment  obtained  in  the  county  court,  and 
he  has  no  suflficient  cause  for  resorting  to  a  court  of  equity.  We 
consider  that  his  remedy  at  law  is  complete  and  adequate. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affii'med. 
76— 75Tn  III. 
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The  City  of  Chicago 

V. 

Mary  A.  McCarthy. 


1.  Negligence  —  injury  from  defective  sidewalk.  In  a  suit  against  a  city 
to  recover  damages  for  a  personal  in j  ury  caused  by  a  fall,  occasioned  by  an 
alleged  defect  in  the  sidewalk,  where  the  proof  showed  that  the  walk  was 
a  new  one,  laid  not  more  than  seven  days  before  the  accident,  and  failed  to 
show  that  knowledge  of  any  defect  therein  had  come  to  any  of  the  city 
authorities,  either  actual  or  constructive,  and  where  it  was  evident  that  the 
fall  was  attributable  to  the  plaintiflPs  want  of  ordinary  care,  it  was  Tidd  that 
a  verdict  for  the  plaintiff  was  not  sustained  by  the  evidence. 

2.  Same  —  notice  of  defective  walk.  In  an  action  against  a  city  to  recover 
for  a  personal  injury  to  the  plaintiflp,  caused  by  a  fall  from  an  alleged 
defect  in  a  sidewalk  upon  a  public  street,  if  the  walk  was  properly  and 
Bafely  constructed  a  short  time  before  the  accident,  and  appeared  to  be 
in  a  safe  condition,  the  city  will  not  be  liable  for  the  injury,  without 
proof  that  it  or  some  of  its  officers,  agents  or  servants,  having  charge 
of  such  matters,  had  actual  knowledge  of  the  defect  causing  the  fall,  or 
proof  that  the  defect  had  existed  for  such  length  of  time  before  the  injury, 
that  the  city  authorities,  if  exercising  ordinary  diligence,  would  or  should 
have  known  of  its  existence, 

Appeal  from  the  Superior  Court  of  Cook  countj  ;  the  Hon. 
JosiAH  McEoBERTS,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Maiy  A.  McCar- 
thy against  the  city  of  Chicago,  to  recover  for  personal  injuries 
alleged  to  have  been  occasioned  by  a  defective  sidewalk  on 
Sampson  street.  The  opinion  of  the  court  gives  the  material 
and  leading  facts  of  the  case. 

Mr.  Egbert  Jamieson,  for  the  appellant. 

Mr.  U.  F.  LiNDER,  and  Mr.  E.  W.  Evans,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Superior  Court  of 
Cook  county,  obtained  by  Mary  A.  McCarthy  against  the  city 
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of  Chicago,  in  an  action  on  the  case  for  negligence  in  suffering 
a  certain  sidewalk  in  Sampson  street  to  be  out  of  repair,  by 
reason  whereof  the  plaintiff  alleges  she  fell  on  the  sidewalk,  and 
being  then  heavy  with  child,  a  premature  birth  ensued  of  a 
dead  child. 

The  jury  found  the  defendant  guilty,  and  assessed  the  dam- 
ages at  one  thousand  dollars,  for  which  judgment  was  rendered, 
a  motion  for  a  new  trial  having  been  overruled. 

To  reverse  this  judgment  the  city  appeals,  and  assigns  as 
error  the  refusal  to  grant  a  new  trial,  and  refusing  certain 
instructions. 

The  first  point  involves  a  consideration  of  the  evidence,  and 
this  we  have  carefully  examined.  We  are  of  opinion  the  ver- 
dict is  not  sustained  by  the  evidence.  So  far  as  the  cause  of 
the  injury  is  concerned  —  a  defective  sidewalk  —  it  is  proved, 
beyond  all  controversy,  that  it  was  a  new  sidewalk,  having 
been  laid  not  more  than  seven  days  before  the  accident,  and  no 
knowledge  is  brought  home  to  the  city  authorities  of  any  defect 
therein,  either  actual  or  constructive.  The  street  is  not  a  great 
thoroughfare,  such  as  Michigan  avenue,  the  scene  of  the  acci- 
dent in  Fowler's  case,  60  111.  322,  and  the  cause  is  of  an 
entirely  different  nature. 

We  think  the  evidence  supports  the  idea  that  the  accident  was 
caused  by  the  negligence  of  the  plaintiff  in  walking,  by  which 
she  tripped.  The  evidence  that  she  fell  comes  from  herself 
alone,  and  in  her  statement  she  is  not  sustained  by  her  com- 
panion, Mrs.  Fitzgerald.  Though  it  was  night,  between  eight 
and  nine  o'clock,  it  was  light  enough  to  see,  and  Mrs.  O'Con- 
nor testifies  to  the  same  effect.  The  most  ordinary  care  would 
have  prevented  the  accident.  As  the  plaintiff  did  not  exercise 
this  care,  she  cannot  have  recourse  upon  the  city  for  compensa- 
tion for  any  alleged  damage. 

As  to  the  instructions,  it  is  complained  the  court  refused  to 
give  the  following,  asked  by  appellant : 

"  If  the  jury  believe,  from  the  evidence,  that  the  sidewalk  in 
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which  the  defect  is  alleged  to  have  been,  and  where  the  plain- 
tiff is  alleged  to  have  been  injured,  was  properly  and  safely 
constructed,  and  laid  down,  and  that  prior,  and  up  to,  or  about 
the  time  of  the  alleged  injury,  it  appeared  to  be  in  a  proper 
and  safe  condition,  then,  if  there  be  no  evidence  that  the 
defendant  had  actual  knowledge  of  such  defect,  or  that  the 
defect  existed  for  such  length  of  time  before  the  injury,  that 
the  defendant,  if  exercising  proper  care  and  diligence,  would 
have  known  of  it,  the  jury  should  find  the  defendant  not  guilty. 
"  Notwithstanding  the  jury  may  believe,  from  the  evidence, 
that  the  said  sidewalk,  at  the  time  of  the  alleged  injury,  was 
defective,  yet  this  fact  alone  would  not  be  sufficient  evidence 
of  negligence  on  the  part  of  the  defendant.  In  order  to  charge 
the  defendant  with  negligence,  it  must  appear,  from  the  evi- 
dence, not  only  that  the  said  sidewalk  was  defective  at  the 
time  of  the  alleged  injury,  but  also,  either  that  such  defect  was 
actually  known  to  the  defendant,  through  some  of  its  oflicers, 
agents  or  servants,  or  that  the  defect  existed  for  such  a  length 
of  time  prior  to  the  alleged  injury,  that  the  city,  if  exercising 
ordinary  diligence,  would  or  should  have  known  of  the  defect." 

We  perceive  no  substantial  objection  to  these  instructions  ; 
they  presented  the  law  as  uniformly  held  by  this  court,  and 
should  have  been  given.  It  was  error  to  refuse.  Had  the  atten- 
tion of  the  jury  been  directed  to  the  points  embraced  in  them, 
it  i§  hardly  probable  they  would  have  rendered  this  verdict. 

For  the  error  in  refusing  these  instructions,  the  judgment  is 

reversed  and  the  cause  remanded. 

Jiidgment  reversed. 


1874.]  Andrews  v.  The  PEorLE.  605 

Syllabus. 


Maktin  Andrews 

V. 

The  People  of  the  State  of  Illinois. 

1.  Taxes  —  law  making  report  of  collector  prima  facie  evidence  of  taxes 
due,  not  unconstitutional.  A  statute  (act  of  1873,)  making  the  collector's 
return,  in  writing,  to  the  sheriff  or  county  treasurer,  of  the  taxes  levied  by  a 
town  or  city,  due  and  unpaid,  under  oath,  "prima  facie  evidence  that  all 
the  requirements  of  the  law  have  been  complied  with  in  the  assessing 
and  levying  the  taxes  therein  returned  as  unpaid,  are  due  and  unpaid,"  is 
not  liable  to  the  constitutional  objection  that  it  gives  the  collector  judicial 
power  to  determine  the  question  of  delinquency,  as  his  report  is  only  made 
prima  facie  evidence  of  that  fact. 

2.  Same — impeaching  collector's  return.  Where  the  statute  required  the 
collector,  in  case  of  loss  of  the  records,  to  make  his  return  of  delinquent 
taxes  for  the  year  or  years  before  such  loss  "  from  the  best  information  that 
he  can  obtain, "  it  was  held  that  the  collector  was  made  the  sole  j  udge  of  the 
sources  and  sufficiency  of  the  information  ;  and  that,  on  an  application  for 
judgment,  his  report  could  not  be  impeached,  by  showing  that  he  did  not, 
in  fact,  make  his  report  from  the  best  information  he  could  obtain,  and  that 
he  did  not  know  what  he  returned  to  be  true.  Proof,  however,  that  his 
return  was  not  true  would  be  proper. 

3.  Same — pendency  of  prior  application  for  judgment  a  bar  to  second  one. 
The  pendency  of  an  application  for  j  udgment  against  land  for  the  taxes  of 
a  prior  year  is  a  good  defense  against  the  rendition  of  judgment  for  the 
same  taxes  on  a  second  application.  The  statute  prescribing  that  the 
causes  of  objection  to  the  rendering  of  judgment  shall  be  specified  in  writ- 
ing, embraces  every  defense,  and  the  objector  is,  therefore,  not  bound  to 
plead  the  pendency  of  the  former  suit  in  abatement. 

4.  Statute  —  when  it  repeals  prior  laws  hy  implication.  A  statute  which 
covers  all  the  grounds  of  prior  ones  on  the  same  subject,  and  revises  the 
whole  law  on  the  given  subject,  necessarily  works  a  repeal  of  all  prior  con- 
flicting laws,  whether  such  conflict  be  found  in  the  provisions  of  general 
laws  or  those  of  special  charters. 

5.  Same  —  act  construed  and  held  repealed.  The  act  of  March  23,  1873, 
was  intended  to  supply  defects  in  the  charters  of  incorporated  cities  and 
towns  in  respect  to  the  collection  of  taxes  for  corporate  purposes,  and  enable 
the  collection  of  taxes  in  counties  not  under  township  organization,  and  was 
not  intended  as  a  permanent  provision,  but  was  designed  to  cease  as  soon 
thereafter  as  a  general  law  on  the  subject  of  the  collection  of  revenue 


606  Andrews  v.  The  People.  [Sept.  T. 

Opinion  of  the  Court. 

should  be  passed  and  take  effect.  Such  act,  therefore,  ceased  to  be  oper- 
ative on  July  1,  1872,  when  the  act  of  March  30,  1872,  took  effect. 

"Wkit  of  Error  to  the  County  Court  of  Cook  county ;  the 
Hon.  Martin  M.  Wallace,  Judge,  presiding. 

Messrs.  Spafford,  Picher,  McDaid  &  "Wilson,  for  the  plain- 
tiff in  error. 

Mr.  T.  Lyle  Dickey,  and  Mr.  Francis  Adams,  for  the  de- 
fendant in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment  of  the 
county  court  of  Cook  county,  ordering  the  sale  of  certain  lands 
and  lots,  for  taxes  levied  by  the  city  of  Chicago  for  the  years 

1869,  18Y0,  1871  and  1872.  The  judgment  was  rendered  at 
the  September  term,  1873,  of  the  com-t,  and  the  application 
therefor  is  claimed  to  have  been  made  under  the  provisions  of 
"  An  act  in  regard  to  the  assessment  and  collection  of  taxes  in 
incorporated  cities,  towns  and  villages,  for  the  year  1872,  and 
prior  years."     Laws  of  1873,  page  38. 

The  report  or  return  made  by  the  city  collector  to  the  county 
collector  contains  a  list  of  the  real  estate  upon  which  the  muni- 
cipal taxes  are  due  and  unpaid,  together  with  the  amount  of 
such  taxes,  for  the  years  prior  to  1872,  for  which  judgment  was 
rendered,  as  well  as  for  that  year ;  and  the  collector  certifies 
therein,  that  the  return  as  to  the  real  estate  upon  which  the 
taxes  assessed  by  authority  of  the  city  for  the  years  1869  and 

1870,  remain  due  and  unpaid  thereon,  from  the  best  information 
he  could  obtain.     The  return  is  sworn  to  in  proper  form. 

It  is  argued,  by  the  plaintiff  in  error,  that  this  return  is  in- 
sufficient. 

The  third  section  of  the  act  under  which  the  proceedings 
were  had  provides :  "  The  amount  of  any  tax  heretofore 
assessed  or  due  on  any  real  estate  for  any  prior  year  or  years, 
and  remaining  unpaid  for  any  cause  whatever,  together  with  a 
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list  of  tlie  real  estate  upon  which  the  same  shall  have  been 
levied,  may  be  returned  to  the  sheriff  or  county  treasurer  by  the 
collector  making  the  return  provided  in  section  2  hereof,  at  the 
same  time  he  makes  such  return ;  and  where  any  rolls  or  war- 
rants for  the  collection  of  any  such  taxes  for  any  prior  year  or 
years  shall  have  been  destroyed,  by  fire  or  otherwise,  such  col- 
lector shall  make  his  return  as  to  the  said  real  estate  upon  which 
such  taxes  assessed  for  such  prior  year  or  years  remain  unpaid, 
and  the  taxes  unpaid  thereon,  from  the  best  information  that 
he  can  obtain ;  and  all  the  provisions  of  this  act,  relating  to  the 
taxes  mentioned  in  said  section  2,  the  return  and  the  collection 
thereof,  shall  apply  to  the  taxes  authorized  to  be  returned  by 
this  section ; "  and  it  is  further  provided  in  the  fifth  section  of 
the  same  act,  that  "  the  statement  m  writing  (or  return)  made 
to  any  county  treasurer  or  sheriff  as  county  collector,  under  this 
act,  shall,  on  the  application  for  judgment  and  order  of  sale,  be 
prima  facie  evidence  that  all  the  requirements  of  the  law  have 
been  complied  with  in  the  assessing  and  levying  the  taxes 
therein  returned  as  unpaid,  are  due  and  unpaid." 

The  return  seems,  in  this  respect,  to  conform  to  the  require- 
ments of  the  third  section,  and  unless  the  section  itself  is  liable 
to  the  objection  of  unconstitutionality,  the  return  must  have 
the  effect  which  is  given  it  by  the  fifth  section.  That  objection, 
however,  is  urged  on  the  ground  that  a  purely  ministerial  officer 
is,  by  the  section,  invested  with  judicial  powers. 

The  report  of  the  collector  as  to  the  delinquency  of  the  prop- 
erty is  not  conclusive  of  that  fact.  The  owner  is  deprived  of 
no  right  by  the  report.  He  is  still  entitled  to  have  his  property 
free  from  any  lien  or  judgment  for  taxes  or  assessments,  where 
he  has  not  been  delinquent  in  the  payment  of  taxes  or  assess- 
ments. The  burden  is,  however,  changed  from  the  plaintiff, 
where  it  ordinarily  rests  to  affirmatively  prove  delinquency, 
and  thrown  upon  the  defendant  to  disprove  it.  We  perceive 
no  constitutional  objection  to  this.  Although  the  collector,  in 
ascertaining  what  to  report  on  the  question  of  delinquency,  must 
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exercise  judgment,  yet,  inasmuch  as  no  right  of  the  tax  payer  is 
adjudicated  thereby,  the  act  is  simply  ministerial.  If  the  J^aci 
of  delinquency,  instead  of  vaerelj  prima  J^acie  evidence  thereof, 
were  to  be  thus  established,  the  case  would  be  diiferent,  and 
the  section  would,  doubtless,  be  obnoxious  to  the  objection 
urged.  See  Floumoy  v.  Jeffersonmlle,  17  Ind.  173,  et  seq.; 
Belts  V.  Duinon,  3  Conn.  107;  Crane  v.  Camp^  12  ib.  463; 
N.  A.&  R.  R.  Co.  V.  Connelly,  7  Ind.  32. 

Plaintiff  in  error,  upon  the  hearing,  offered  to  introduce  evi- 
dence for  the  purpose  of  showing  that  the  city  collector  did  not, 
in  fact,  make  his  return  from  the  best  information  he  could 
obtain  as  to  the  taxes  reported  delinquent  for  the  years  1869 
and  1870,  but  the  court  refused  to  hear  the  evidence,  and  this, 
it  is  claimed,  was  error. 

In  directing  that  the  collector  should  make  his  return  from 
"  the  best  information  "he  could  obtain,"  it  is  plain  that  he  was 
intended  by  the  statute  to  be  the  sole  judge  of  the  sources  and 
sufficiency  of  the  information  ;  and  we  must  suppose  that  the 
guaranty  afforded  by  his  official  responsibility  was  deemed  by 
the  legislature  sufficient  to  secure,  in  this  respect,  all  the  fidelity 
and  accuracy  necessary.  We  are,  therefore,  of  opinion  that 
the  court  properly  excluded  inquiry  as  to  the  sources  and 
character  of  the  collector's  information.  As  his  return  was  but 
prima  facie  evidence  of  the  facts  stated,  it  might  have  been 
impeached  by  showing  that  they  were  untrue,  but  not  by  show- 
ing that  the  collector  did  not  know  what  he  returned  to  be  true. 
That,  in  our  opinion,  would  have  been  an  immaterial  inquiry. 

One  of  the  objections  urged  against  the  rendering  of  judg- 
ment in  the  court  below,  as  to  the  taxes  for  the  year  1871,  and 
insisted  on  here,  is,  that  there  was  a  prior  proceeding  of  the 
same  kind,  pending  and  undisposed  of,  for  the  collection  of 
those  taxes.  The  answer  insisted  upon  to  this  objection  is,  that 
the  prior  proceeding  should  have  been  specially  pleaded  in 
abatement,  which  was  not  done. 

It  is  provided  in  the  fifth  section  of  the  act,  before  referred 
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to,  that  the  county  court,  on  application  for  judgment,  "  shall 
have  like  powers,  and  like  proceedings  may  be  had,  as  near  as 
may  be,  as  by  then  existing  laws  shall  be  provided  to  be  had 
on  application  for  judgment  and  order  of  sale  for  State  and 
county  taxes."  And  the  one  hundred  and  ninetieth  section  of 
the  general  revenue  law,  in  force  July  1st,  1872,  in  prescribing 
the  mode  of  procedure  in  such  cases,  says :  "  The  court  shall 
examine  said  list  (the  delinquent  list)  and  if  any  defense 
(specifying,  in  writing,  the  particular  cause  of  objection)  be 
offered  by  any  person  interested  in  any  of  said  lands  or  lots,  to 
the  entry  of  judgment  against  the  same,  the  cdurt  shall  hear 
and  determine  the  matter  in  a  summary  manner^  without 
pleadings  J  and  shall  pronounce  judgment,  as  the  right  of  the 
case  may  be."  This,  in  our  opinion,  rendered  it  unnecessary 
that  any  plea  in  abatement  should  be  filed.  The  particular 
cause  of  objection  was  specified  in  writing,  and  the  language  of 
the  statute  embraces  every  defense  that  could  have  been  inter- 
posed to  defeat  the  judgment.  The  seventh  section  of  the  act, 
under  which  the  proceedings  were  pending,  authorizes  a  personal 
action,  either  in  debt  or  assumpsit,  to  be  brought  for  the  recovery 
of  the  taxes ;  and  in  the  eighth  section  it  is  declared  such 
personal  action  shall  be  cumulative  to  the  remedy  afforded  by 
the  present  form  of  proceeding ;  but  we  have  been  unable  to 
find  any  statutory  authority  for  reeorting,  at  the  same  time,  to 
two  or  more  proceedings  of  the  same  kind  for  the  collection  of 
the  same  tax.  It  is  unjust  and  oppressive  to  the  tax  payer, 
and  contrary  to  the  principles  of  the  common  law,  that  he  shall 
be  subjected  to  the  annoyance  and  expense  of  defending  against 
a  multiplicity  of  proceedings  of  the  same  kind  for  the  collection 
of  a  single  tax ;  and  in  the  absence  of  an  express  enactment  to 
that  effect,  we  do  not  feel  authorized  to  hold  that  it  can  be 
allowed.  "We  think  the  objection  well  taken,  and  that  the  court 
erred  in  rendering  judgment  for  the  taxes  of  the  year  1871. 

It  is  claimed  by  the  plaintiff  in  error,  and  conceded  by  the 
counsel  for  the  city,  that  the  taxes  for  the  year  1872  were  levied 

77 — 75th  III. 
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by  the  city  upon  an  assessed  valuation,  made  by  persons  assum- 
ing to  act  as  city  assessors,  after  the  1st  day  of  July,  1872, 
and  that  the  tax  was  not  levied  in  conformity  with  the  pro- 
visions of  the  general  revenue  law  in  force  July  1st,  1872. 
This  presents  the  question  whether  that  law  was  a  repeal  of  so 
much  of  the  different  city  charters  as  provided  a  different 
method  for  the  collection  of  city  taxes. 

In  Hills  V.  Chicago,  60  111.  87,  it  was  held  that  section 
4  of  article  9  of  the  constitution,  which  directs  that  "  the 
general  assembly  shall  provide,  in  all  cases  where  it  may  be 
necessary  to  sell  real  estate  for  the  non-payment  of  taxes  or 
special  assessments  for  State,  county,  municipal  or  other  purposes, 
that  a  return  of  such  unpaid  taxes  or  assessments  shall  be  made 
to  some  general  officer  of  the  county,"  etc.,  abrogated  such  por- 
tions of  the  charter  of  the  city  of  Chicago  as  authorized  a  return 
of  unpaid  taxes  and  assessments  to  be  made  to  the  city  collector, 
and  an  order  of  sale  of  real  estate  to  be  made  by  him. 

It  was,  therefore,  necessary,  before  the  payment  of  city  taxes 
could  be  enforced  by  sale  of  real  estate  in  the  city  of  Chicago, 
that  its  charter  should  be  so  amended  as  to  conform  to  this 
section  of  the  constitution ;  and  this  could  not  be  done  by  a 
local  or  special  law.     §  22,  art.  4  of  the  Const. 

An  act  to  accomplish  this  purpose  was  passed  by  the  general 
assembly,  and  approved  on  the  22d  day  of  March,  1872.  It 
applied  to  all  cases  in  which  application  had  theretofore  been 
made  for  judgment,  and  to  proceedings  commenced  under 
its  provisions,  but  it  was  expressly  declared  in  the  emergency 
clause,  in  the  fourteenth  section,  in  these  words :  "  This  act 
shall  take  effect  and  be  in  force  from  and  after  its  passage, 
and  until  the  object  intended  by  this  act  can  be  obtained  under 
a  general  revenue  law,  which  may  hereafter  be  enacted  by  the 
general  assembly,  after  which  this  act  shall  be  of  no  effect," 
etc.  This  places  it  beyond  doubt,  first,  that  the  provisions  of 
this  act  were  designed  to  supply  a  temporary  necessity ;  and, 
secondly,  that  it  was  intended  to  supersede  it  by  appropriate  pro- 
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visions  in  the  general  revenue  law  thereafter  to  be  enacted.  It 
fs  not  claimed,  nor  can  it  be,  in  our  opinion,  that  the  provisions 
of  this  act,  with  the  exception  of  the  sixth  section  (which  we 
have  held  in  Lucy  Smith  v.  The  People,  ante,  p.  36,  does 
not  apply  to  the  city  of  Chicago),  did  not  apply  to  the  city 
of  Chicago.  The  title  of  the  act  and  the  preamble  to  the 
emergency  clause  conclusively  show  that  it  was  intended  to 
apply  to  all  cities  in  whose  charters  there  were  no  provisions 
requiring  returns  to  be  made  to  the  county  treasurer  or  sheriff, 
as  provided  by  that  act,  preliminary  to  an  application  for  sale 
of  real  estate  for  municipal  taxes.  The  title  is,  "  An  act  to  pro- 
vide for  the  collection  of  revenue,  and  for  the  sale  of  real 
estate  for  non-payment  of  taxes  or  special  assessments  for  State, 
county,  municvpal,  or  other  purposes ; "  and  the  preamble  to  the 
emergency  clause  recites,  "  Whereas,  there  is  now  no  general 
officer  in  many  cities,  and  in  counties  not  under  township  organ- 
ization, having  authority  to  receive  State  and  county  taxes,  to 
whom  a  return  of  unpaid  taxes  and  municipal  and  special 
assessments  can  be  made,  or  who  is  authorized  to  sell  real  estate 
for  the  non-payment  of  such  taxes  and  assessments,  whereby 
an  emergency  has  arisen,  requiring  this  act  to  take  effect  imme- 
diately," etc. 

The  general  revenue  law  was  passed  by  the  same  general 
assembly,  and  approved  eight  days  afterwards  —  March  30, 
1872,  and  went  into  effect,  by  force  of  the  constitution,  on  the 
first  day  of  July  following.  It  provides  in  the  one  hundred 
and  twenty-second  section,  "  That  the  proper  authorities  of 
towns,  townships,  districts  and  incorporated  cities,  towns  and 
villages,  shall  annually,  on  or  before  the  second  Tuesday  in 
August,  certify  to  the  county  clerk  the  several  amounts  which 
they  require  to  be  raised  by  taxation."  Other  sections  of 
the  law  direct  the  making  of  collectors'  books,  with  proper 
columns,  the  manner  of  extending  the  different  taxes,  etc. ;  and 
sections  127  and  128  are  as  follows : 

§  127.  "  The  said  clerks  (county)  shall  estimate  and  deter 
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mine  the  rate  per  cent  upon  the  proper  valuation  of  property 
in  the  respective  towns,  townships,  districts  and  incorporated 
cities^  towns  and  villages  in  their  counties,  that  will  produce, 
within  the  proper  divisions  of  such  counties,  not  less  than  the 
net  amount  of  the  several  sums  that  shall  be  required  by  the 
county  board,  or  certified  to  them  according  to  law." 

§  128.  "  All  State  and  county  taxes  shall  be  extended  by  the 
respective  county  clerks  upon  the  property  in  their  counties, 
upon  the  valuation  produced  by  the  equalization  and  assess- 
ment of  property  by  the  State  Board  of  Equalization.  Town, 
district,  village,  city  and  other  taxes,  shall  also  be  extended 
against  such  assessed  and  equalized  valuation  of  property  within 
their  respective  jurisdictions." 

Sections  164  and  167  of  the  law  prescribe  the  duties  of  col- 
lectors with  regard  to  paying  over  to  the  proper  authorities  of 
incorporated  towns,  cities,  etc.,  the  taxes  collected  for  them 
respectively,  and  rendering  accounts  for  the  same. 

We  have  been  referred  to  no  other  statutes  designed  to 
amend  the  charters  of  cities  so  as  to  enable  them  to  enforce  sale 
of  real  estate  for  the  payment  of  their  taxes  and  special  assess- 
ments, in  conformity  with  section  4,  article  9  of  the  con- 
stitution, and  we  have  not  been  able  to  find  any  in  force  at  or 
prior  to  the  1st  day  of  July,  1872,  with  the  exception  of  the 
general  incorporation  law,  which  went  into  effect  on  that  day. 
But  it  applies  only  to  such  cities  as  should  thereafter  elect  to 
incorporate  under  its  provisions,  and  it  is  not  pretended  that 
Chicago  had  done  so  when  the  taxes  of  1872  were  levied. 
Moreover,  that  act  does  not  even  indicate  a  disposition  on  the 
part  of  the  general  assembly  to  allow  different  systems  in  dif- 
ferent cities  for  the  collection  of  municipal  taxes  and  assess- 
ments, for  it  provides  for  their  collection  by  substantially  the 
same  process  as  is  provided  by  the  general  revenue  law. 

Inasmuch,  then,  as  the  act  of  the  22d  of  March,  by  its  own 
terms,  was  only  to  remain  in  force  until  the  object  intended  to 
be  accomplished  by  it  could  be  obtained  under  the  general  rev- 
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eiine  law,  which  was  thereafter  to  be  enacted,  if  the  general 
revenue  law  in  force  July  1,  1872,  and  to  whose  provisions  we 
have  referred,  is  comprehensive  enough  to  allow  the  object 
intended  to  be  accomplished  by  that  act,  to  be  obtained,  it  can 
admit  of  no  doubt  that  the  provisions  of  the  latter  law  super- 
seded and  abrogated  those  of  the  former.  The  object  intended 
to  be  accomplished  by  the  act  of  the  22d  of  March  is  plainly 
disclosed  by  the  preamble  to  the  emergency  clause,  which  we 
have  quoted.  It  was,  to  supply  the  omission  in  the  charters  of 
cities,  and  in  counties  not  under  township  organization,  of  the 
designation  of  some  general  officer  having  authority  to  receive 
State  and  county  taxes,  to  whom  a  return  of  unpaid  taxes  and 
municipal  and  special  assessments  could  be  made.  The  gene- 
ral revenue  law  designates  such  officer,  and  directs  how  all 
returns  for  State,  county  and  municipal  taxes,  and  municipal 
and  special  assessments  shall  be  made  to  him.  It  covers  all  the 
ground  occupied  by  the  act  of  March  22d,  and  revises  the 
whole  law  relating  to  the  collection  of  taxes.  This  necessarily 
works  a  repeal  of  all  prior  confficting  laws,  whether  such  con- 
ffict  shall  be  found  with  the  provisions  of  general  laws,  or  those 
of  special  charters  of  cities.  Cul/uer  v.  The  Third  National 
Bank,  64  111.  528  ;  The  Board  of  Trustees,  etc.  v.  Chicago, 
14  ib.  334. 

The  same  objection  also  is  found  in  this  record  which  was 
sustained  in  Otis  v.  The  People  ex  rel.,  etc.^  at  the  present  term. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed.'^ 

*  Dunham  xi.  People  ex  rd. 

Writ  op  Error  to  the  Cook  County  Court. 

Per  Curiam  :    This  case  is  governed  by  Andrews  v.  The  People,  decided 
at  the  present  term. 

Judgment  reversed. 

Messrs.  Hawes  &  Lawrence,  and  Mr.  Wm.  Hopkins,  for  the  plaintiff  in 
error 

Mr.  T.  Lyle  Dickey,  and  Mr.  Francis  Adams,  for  the  defendant  in  error. 
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Samuel  J.  Walker 

V. 

The  People  ex  rel.  Kumsey. 


City  of  Chicago  —  revenue  aet  not  applicable  to.  Section  6  of  the  act 
of  March  22, 1872,  entitled  "  An  act  to  provide  for  the  collection  of  revenue, 
and  for  the  sale  of  real  estate  for  non-payment  of  taxes  or  special  assess- 
ments for  State,  county,  municipal  or  other  purposes, "  does  not  apply  to  the 
city  of  Chicago,  for  the  reason  that  its  legislative  authority  did  not  have 
the  power  to  direct  the  time  and  manner  of  the  return  of  the  collector's 
warrants  therein  provided  for. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

Mr.  Edwaed  Roby,  for  the  appellant. 

Mr.  T.  Lyle  Dickey,  and  Mr.  Francis  Adams,  for  the 
appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Application  was  made  to  the  county  court  of  Cook  county, 
in  the  present  case,  for  judgment  for  delinquent  city  taxes  and 
special  assessments,  levied  by  the  city  of  Chicago  for  the  years 
186Y,  1868,  1869  and  1871,  at  the  September  term  thereof  in 
1872.  The  return  made  by  the  collector,  notice  given,  and 
other  proceedings  had  for  the  purpose  of  obtaining  judgment, 
are  claimed  to  have  been  pursuant  to  the  provisions  of  the  act 
of  March  22d,  1872,  entitled  "An  act  to  provide  for  the  collec- 
tion of  revenue,  and  for  the  sale  of  real  estate  for  non-payment 
of  taxes  or  special  assessments  for  State,  county,  municipal  or 
other  pm-poses." 

"We  held,  at  the  present  term,  in  Smith  v.  The  People  ex  rel. 
Rumsey^  ante.,  p.  36,  that  the  sixth  section  of  that  act  did  not 
apply  to  the  city  of  Chicago,  for  the  reason  that  its  legislative 
authority  did  not  have  the  right  to  direct  the  time  and  manner 
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of  the  return  therein  provided  for.     In  conformity  with  that 
ruling  we  must  hold  that  the  county  com-t  did  not  acquire  juris- 
diction to  render  judgment  in  tliis  case,  and  this  objection,  of 
course,  could  not  be  cured  by  appeal  to  the  circuit  court. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgtiient  reversed. 


William  Y.  Daniels 

V. 

Charles  E.  Osborn  et  al. 

Interest — when  recoverable  on  account.  Where  a  party,  owing  an  ac- 
count, in  October,  1871,  admitted  its  correctness,  and  promised  to  pay  the 
same,  which  he  neglected  to  do,  without  any  excuse,  for  about  three  years 
it  was  held  that  he  was  properly  chargeable  with  interest  on  the  same,  the 
delay  being  considered  unreasonable  and  vexatious. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  William  A.  Portek,  Judge,  presiding. 

The  suit  was  brought  in  this  case  in  July,  1874. 

Mr.  C.  S.  Cameron,  for  the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellees,  in  the 
Superior  Court  of  Cook  county,  against  aj)pellant,  upon  an 
account  for  goods  sold  and  delivered. 

A  jury  having  been  waived,  the  court  found  the  issues  in 
favor  of  appellees,  and  rendered  a  judgment  against  appellant 
of  $283.60,  the  amount  of  the  account,  with  six  per  cent  interest 
from  the  time  it  was  due. 
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The  only  ground  of  error  relied  upon  is,  that  the  coui-t 
allowed  interest  upon  the  account. 

It  appears,  from  the  evidence,  that  the  account  was  due,  and 
appellant  promised  to  pay  it,  in  October,  18Y1. 

The  statute  provides,  that  interest  may  be  allowed  at  the  rate 
of  six  per  cent  per  annum,  on  money  withheld  by  an  unreason- 
able and  vexatious  delay  of  payment. 

Appellant  conceded  that  the  account  was  due  in  October,  1871, 
at  which  time  he  promised  to  pay  it.  He  failed  and  refused  to 
perform  his  agreement,  without  any  excuse.  Under  such  cir- 
cumstances, the  court  was  justified  in  holding  that  the  delay  in 
payment  was  unreasonable  and  vexatious,  within  the  meaning 
of  the  statute. 

The  judgment  will  be  affirmed. 


Judgment  affirmed. 


The  Chicago,  Burlington  h  QumcT  R.  R.  Co. 

V. 

H.  C.  Paddock  et  al. 


1.  Burden  op  fkoof  —  on  charge  of  dovhle  assessment  for  taxation.  On 
bill  to  enjoin  the  collection  of  taxes,  on  the  alleged  ground  that  property 
has  been  doubly  assessed,  once  by  the  State  Board  of  Equalization,  and  once 
by  the  local  assessors,  vhen  such  allegation  ia  denied  by  the  answer,  the 
burden  of  proof  is  on  the  complainant  to  prove  the  fact  of  double  assess- 
ment, substantially  as  alleged. 

2.  Taxation  —  assessment  of  railroad  property.  Railroad  track  is 
required  to  be  assessed  for  taxation  by  the  State  Board  of  Equalization,  but 
all  other  real  estate  of  railroad  companies,  including  the  stations  and  other 
buildings  and  structures  thereon,  must  be  assessed  by  the  local  assessors. 

3.  Same  —  what  understood  hy  right  of  way.  The  term,  "  right  of  way," 
can  only  be  understood  as  embracing  the  land  used  as  a  way  for  the  road, 
and  not  such  additional  ground  as  may  be  used  for  the  convenience  of  the 
railroad,  but  not  a  part  of  its  way. 
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4.  Land  used  by  a  railway  company  for  its  stations  and  machine  shops, 
beyond  the  right  of  way,  is  properly  assessed  by  the  local  assessors. 

5.  Same  —  value  of  railroad  property  may  be  used  as  evidence  of  value, 
but  is  not  conclusive.  The  value  of  railroad  property  required  to  be  fur- 
nished is  only  evidence  of  value,  and  is  not  necessarily  conclusive  on  the  State 
Board  of  Equalization  in  making  their  assessment  of  the  property  for 
taxation. 

Appeal  from  the  Circuit  Court  of  Kane  county  ;  the  Hon. 
SiLVANUs  Wilcox,  Judge,  presiding. 

This  was  a  bill  in  chancery,  exhibited  by  the  Chicago,  Bur- 
lington &  Quincy  Eailroad  Company,  against  Henry  C.  Pad- 
dock, collector  of  Kane  county,  and  John  C.  Sherwood,  county 
clerk  of  said  county,  to  enjoin  the  collection  of  certain  taxes,  on 
the  alleged  ground  of  a  double  assessment  of  property.  After 
the  fihng  of  answers,  the  court,  on  motion,  dissolved  the 
injunction,  and  dismissed  the  bill.     The  complainant  appealed. 

Messrs.  Walkek,  Dextek  &  Smith,  for  the  appellant. 

Mr.  J.  H.  Maybouene,  for  the  appellees. 

Per  Curiam  :  But  a  single  question  is  presented  by  this  record, 
which  is  not  disposed  of  by  the  views  expressed  in  C.  B.  &  Q.  R. 
R.  Co.  V.  Cole  et  al,^  ante,  p.  591.  It  is  alleged  in  the  bill  that 
complainant  has  been  doubly  assessed  — once  by  the  State  Board 
of  Equalization,  and  once  by  the  local  assessors — on  its  machine 
shops,  depots,  etc.  The  truth  of  the  allegation  is  put  in  issue 
by  the  answer,  and  the  burden  is,  consequently,  on  the  com- 
plainant to  prove  it,  substantially  as  alleged.  Under  the  rev- 
enue law  in  force  when  the  assessment  was  made,  the  right  of 
way,  including  the  superstructures  of  main,  side  or  second  track 
and  turnouts,  and  the  stations  and  improvements  of  the  railroad 
company  on  such  right  of  way,  are  declared  to  be  real  estate, 
for  the  purpose  of  taxation,  and  denominated  "  railroad  track," 
and  mugt  be  so  listed  and  valued.  "  Eailroad  track  "  is  to  be 
iiasessed  by  the  Stat©  Board  of  Equalization,  but  all  other  real 
78— 75th  III. 
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estate,  including  the  stations  and  other  buildings  and  structures 
thereon,  is  to  be  assessed  bj  the  local  assessors. 

The  only  evidence  of  the  double  assessment  is  the  affidavit 
of  Amos  T.  Hall,  the  secretary  and  treasurer  of  the  company, 
who  swears  that,  on  making  out  the  schedule  returned  to  the 
auditor,  he  estimated  the  value  of  improvements  on  the  "  right 
of  way  "  at  $75,000,  which  was  for  the  several  shops  and  depots 
of  complainant  at  Aurora ;  that  the  same  were  also  assessed 
by  the  local  assessors,  as  lots  1,  2  and  3,  less  one  hundred  feet  in 
width  of  right  of  way,  except  in  lot  3,  where  the  right  of  way 
excepted  is  two  hundred  feet  in  width,  at  $244,980,  which  was 
reduced  by  the  board  of  equalization  to  $195,984 ;  and  that  he 
is  advised  and  believes  that  the  State  Board  of  Equalization  had 
before  them  the  local  assessment  of  such  property  when  they 
also  assessed  the  same  as  railroad  track,  and  that  the  same 
property  was  alike  described  in  the  returns  of  the  complainant 
to  the  State  auditor,  and  in  the  assessment  by  the  local 
assessor. 

On  behalf  of  the  respondents,  by  stipulation  of  the  parties, 
the  schedule  filed  by  the  complainant  with  the  county  clerk  is 
in  evidence.  So  far  as  it  relates  to  this  question,  the  following 
is  a  copy : 
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By  the  "  right  of  way  "  can  only  be  understood  the  land 
used  as  a  way  for  the  road,  and  not  such  additional  ground  as 
may  be  used  for  the  convenience  of  the  road,  but  not  as  a  part 
of  its  "  way."  We  cannot  doubt  that  land  used  by  the  company 
for  its  stations  and  machine  shops,  beyond  the  right  of  way,  was 
properly  assessed  by  the  local  assessor;  and  from  the  above 
schedule  it  is  apparent  that  it  was  not  returned  to  the  county 
clerk  as  a  part  of  its  right  of  way.  This  schedule  shows  the 
right  of  way  to  vary  from  80  to  100  feet  in  width,  and  the 
total  value  placed  on  it,  including  the  improvements,  to  be 
$107,020.70.  It  is  not  claimed  that  this  strip  was  assessed  by 
the  local  assessor,  but  simply  that  in  placing  the  valuation  on 
it,  what  was  intended  as  a  valuation  for  the  entire  property 
was  designated  as  the  amount.  That  this  description  does  not 
and  could  not  be  held  to  embrace  the  property  which  it  is 
claimed  was  assessed  by  the  local  assessor  is,  we  thinkj  plain. 
"What  property  is  here  described  by  a  description  tangible 
enough  to  enable  anybody  to  point  it  out  ?  Clearly  only  the  strip, 
so  many  feet  in  width  and  length,  used  as  right  of  way  over  the 
different  described  tracts  of  land.  The  presumption  is,  the 
side  tracks,  the  length  of  which  is  given,  are  laid  on  this  right 
of  way ;  but  if  it  shall  be  said  it  is  impossible  that  they  could  be 
laid  there,  it  may  be  answered,  then  they  are  not  located  by 
the  schedule  at  all ;  and  the  schedule,  to  that  extent,  is  of  no 
value,  for  no  other  land  is  described  on  which  they  can  be  pre- 
sumed to  be  located.  If,  under  the  law,  there  should  be  rendered 
a  judgment  for  the  non-payment  of  the  tax  assessed  on  this 
property,  it  could  be  only  against  the  strip  described  as  right  of 
way,  including  whatever  is  placed  thereon  in  the  way  of  improve- 
ments.    2  Gross,  343,  §  42. 

It  is  not  claimed  that  the  Board  of  Equalization  assessed  this 
property  by  another  or  different  description  than  that  embraced 
in  this  schedule ;  but,  as  we  understand  the  affidavit,  the  same 
description  was  before  the  board  that  the  local  assessor  had.  In- 
asmuch, therefore,  as  it  is  not  claimed  this  strip  occupied  as  right 
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of  way  was  assessed  by  the  local  assessor,  and  it  is  claimed  the 
Board  of  Equalization  assessed  the  right  of  way  as  returned,  we 
can  but  come  to  the  conclusion  that  Mr.  Hall  is  mistaken  in 
his  apprehension  that  both  assessments  covered  the  same  prop- 
erty. The  fact  that  the  valuation  placed  by  him  on  the  property 
which  the  board  did  assess  was  fixed  with  reference  to  his  esti- 
mate of  the  value  of  the  whole  property,  is  quite  another  thing. 
His  estimate  of  value  had  nothing  to  do  with  the  value  as  fixed 
by  the  board  of  equalization,  any  more  than  they  may  have 
deemed  it  evidence  of  the  real  value  of  the  property.  It  was 
required  to  be  furnished  as  evidence  merely,  and  was  not  con- 
clusive, necessarily,  upon  the  board.  Its  effect  could  only  have 
been  to  cause  them  to  overestimate  the  value  of  the  property 
assessed,  but  this  we  do  not  understand  to  be  charged  in  the 
bill.  Nor  is  it  shown  that  it  did  have  that  effect,  which  cer- 
tainly ought  to  clearly  appear  to  justify  a  court  of  chancery  in 
enjoining  the  collection  of  the  tax. 

The  decree  is,  for  the  reasons  given  in  C.  B.  &  Q.  R.  R.  Co. 
V.  Cole  et  al.  supra,  reversed,  and  the  cause  is  remanded. 

Dec7'ee  reversed. 


John  W.  Maesh,  Adm'r  of  Caroline  A.  Sturges, 
Charles  H.  Morton  et  al. 


1.  Deed  of  trust  —  whether  notice  of  sale  under  several,  should  he  con,' 
solidated.  Where  a  debt  was  secured  by  nine  deeds  of  trust,  wliich  were 
alike  except  as  to  the  amount  of  the  note  secured  and  the  lot  embraced  in 
each  deed,  the  court  say  they  were  not  prepared  to  hold  that  it  would  have 
been  proper  to  have  consolidated  the  notices  of  the  sale  by  the  trustee, 
and  held  that  it  was  not  error,  upon  the  dissolution  of  an  injunction  restrain- 
ing the  sale,  to  allow  as  damages  the  cost  of  printing  nine  notices  of  the  sale. 
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2.  Same  —  trustee's  fees.  Where  $50,000  was  secured  by  nine  different 
notes  and  trust  deeds  on  diflPerent  lots,  it  was  held  that  $150  trustee's  fees 
allowed  as  damages,  upon  dissolving  an  injunction  restraining  the  sale,  was 
not  an  unreasonable  charge. 

3.  Same  —  cost  of  advertising  sale  after  injunction.  Where  a  sale  under 
a  deed  of  trust  is  enjoined,  the  trustee  will  have  no  right  to  incur  expense 
in  advertising  an  adjournment  of  the  sale  in  anticipation  of  the  action  of 
the  court,  and  if  he  does,  he  will  not  be  entitled  to  have  the  same  allowed 
as  damages,  on  the  dissolution  of  the  injunction. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
S.  M.  MooRE,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  by  Caroline  A.  Sturges  against 
Charles  H.  Morton,  Henry  C.  Clement  and  George  R.  Clarke, 
to  enjoin  a  sale  under  certain  deeds  of  trust,  given  to  secure  the 
payment  of  nine  promissory  notes  executed  by  the  complainant 
to  H.  H.  Honore,  amounting  in  the  aggregate  to  the  sum  of 
$50,000.  The  complainant  having  died,  this  appeal  is  prose- 
cuted in  the  name  of  her  administrator.  The  other  material 
facts  of  the  case  are  shown  in  the  opinion. 

Messrs.  Monroe,  Bisbee  &  Gibbs,  for  the  appellant. 
Messrs.  Sleeper  &  Whiton,  for  the  appellees. 

Per  Curiam  :  This  was  a  bill  in  equity,  filed  by  Caroline  A. 
Sturges,  in  the  Superior  Court  of  Cook  county,  against  appel- 
lees, Charles  H.  Morton,  Henry  C.  Clement  and  George  E. 
Clarke,  to  enjoin  a  sale  of  certain  lands  in  Chicago,  under  a  deed 
of  trust. 

Upon  the  filing  of  an  answer,  the  court,  on  motion,  dissolved 
the  injunction.  The  bill  was  dismissed,  and  damages  assessed 
against  appellant  at  the  sum  of  $865. 

Under  the  deed  of  trust,  the  holder  of  the  debt  had  the  right, 
upon  failure  of  appellant  to  pay  interest  when  due,  to  de- 
clare the  principal  debt  due  and  payable.  This  right  was 
exercised  by  appellees,  and  the  bill  was  filed  to  enjoin  the  sale, 
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on  the  ground  that  the  principal  debt  was  not  due.  That  point 
has,  however,  been  abandoned  by  appellant.  He  concedes 
that  appellees  had  the  right  to  declare  the  debt  due,  and  adver- 
tise the  land  for  sale  on  a  failure  to  pay  the  interest,  and  it  wiU 
not  be  necessary  to  discuss  that  point. 

The  only  question  rehed  upon  by  appellant  to  secure  a 
reversal  is  in  regard  to  the  decision  of  the  court  in  assessing 
damages  on  the  dissolution  of  the  injunction. 

The  court  assessed  the  damages  at  $865,  which  amount  is 
composed  of  three  items,  viz.,  $150  for  trustee's  fees,  $300 
attorney  and  counsel  fees,  $415  printer's  fees  for  publication 
of  the  notices  of  sale. 

The  debt  was  secured  by  nine  trust  deeds ;  one  advertise- 
ment was  inserted  in  the  paper  for  each  deed.  The  notices 
thus  published  occupied  nearly  three  columns  of  a  daily  paper. 
It  is  said  the  nine  notices  ought  to  have  been  consolidated  into 
one.  While  it  is  true,  the  trust  deeds  were  alike  except  as  to 
the  amount  of  the  note  secured,  and  the  number  of  the  lot 
embraced  in  the  deed,  yet  we  are  not  prepared  to  say  it  would 
have  been  proper  to  consolidate  the  notices. 

In  a  sale  of  this  character,  it  is  always  desirable  that  no  irregu- 
larity should  occur,  and  it  was  important  that  the  land  should 
be  advertised  for  sale  in  sucli  a  manner  that  there  could  be  no 
reasonable  ground  of  objection  to  the  notice.  The  trustee  pur- 
sued the  course,  no  doubt,  which  was  thought  to  be  best,  and 
which  would  be  safe ;  the  expense  was  incurred  by  the  trustee 
in  good  faith,  and  it  has  been  paid  by  appellees,  and  we  cannot 
say  the  court  erred  in  allowing  the  amount. 

As  to  the  amount  allowed  for  trustee's  fees,  under  all  the 
circumstances,  it  cannot  be  regarded  as  excessive.  The  amount 
of  the  debt  was  very  large,  and  the  responsibility  great ;  nine 
notices  had  to  be  prepared,  and  the  utmost  care  and  close  atten- 
tion to  the  business  was  required. 

The  court  refused  to  allow  $425.25,  which  was  paid  for  con- 
tinuing the  notice  of  sale  in  the  paper  after  the  injunction  was 
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served,  and  upon  this  decision  appellees  have  assigned  cross 
errors. 

The  trustee,  after  the  injunction  was  served  upon  him, 
adjourned  the  sale  ten  days,  and  continued  the  notices  of  sale  in 
the  paper  during  that  time,  under  the  expectation  that  a  motion 
to  dissolve  the  injunction  could  be  heard  within  that  time. 

When  the  injunction  was  served  upon  the  trustee,  it  was  his 
duty  to  proceed  no  fm-ther  in  regard  to  the  sale  until  the 
injunction  should  be  dissolved ;  he  had  no  right  to  anticipate 
the  action  of  the  court,  and  if  he  did  so,  and  expense  was 
incurred,  appellant  should  not  be  charged  with  it. 

]^o  error  appearing  in  the  record,  the  decree  of  the  court 

below  will  be  affirmed. 

Decree  affirmed. 


William  A.  Tannee 

V. 

Daniel  Volentine. 


1.  FLOWiNa  WATER  upon  the  land  of  another.  It  is  well  settled  that  if 
tlie  owner  of  a  building  causes  the  water  to  flow  from  the  roof  upon  the  lot 
or  ground  of  another,  such  other  may  recover  of  him  for  the  damages  sus- 
tained, unless  prevented  by  some  agreement. 

3.  The  owner  of  land,  unless  restrained  by  covenant  or  custom,  has  the 
complete  control  of  the  soil,  together  with  the  space  above  and  below  the 
surface,  so  far  as  he  may  choose  to  use  it,  yet  he  has  no  right  to  inj  ure  the 
property  of  the  adjoining  owner.  He  has  no  right  to  flood  the  property  of 
his  neighbor  with  water  from  his  buildings,  and  thus  destroy  its  usefulness. 

3.  Statute  op  frauds  —  license  to  flood  lands.  The  right  to  flood  the 
land  of  another,  whether  from  the  dripping  from  the  roof  of  a  building 
or  otherwise,  is  an  interest  in  the  land,  and  a  parol  license  or  agreement 
giving  such  right  is  within  the  statute  of  frauds,  and  void.  Such  a  license 
is  revocable  at  any  time. 
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AprEAL  from  the  Common  Pleas  Court  of  the  city  of  Am-ora ; 
the  Hou.  RiciiAKD  G.  Montont,  Judge,  presiding. 

Messrs.  Brown  &  Southworth,  for  the  appellant. 

Mr.  B.  F.  Parks,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  on  the.  case,  brought  by  appelleo 
against  appellant,  to  recover  damages  sustained  on  a  certain  lot 
and  building,  caused  by  water  appellant  permitted  to  flow  from 
the  roof  of  his  building  upon  the  property. 

The  parties  by  agreement  waived  a  jury,  and  submitted  the 
issues  for  trial  to  the  court,  which  resulted  in  a  judgment  in 
favor  of  appellee  for  $350. 

The  defense  interposed  in  bar  of  the  action  in  the  court  below, 
and  also  here,  is  a  parol  license. 

The  facts  are  in  the  main  undisputed,  and  are,  as  shown  from 
the  record,  briefly  these :  In  1860,  one  Hall  commenced  the 
erection  of  a  business  house  on  a  certain  lot  in  Aurora ;  appel- 
lant owned  a  lot  adjoining  on  the  north ;  the  north  wall  of  the 
building  was  placed  on  the  line  between  the  two  lots.  After  Hall 
had  in  part  erected  the  partition  wall,  appellant  concluded  to 
build  on  his  lot ;  it  was  agreed  that  appellant  should  complete 
the  partition  wall,  and  as  Hall's  building  only  extended  back 
eighty  feet,  and  appellant  desired  to  extend  his  building  the 
entire  depth  of  the  lot  to  the  alley,  it  was  agreed  that  appellant 
should  extend  the  partition  wall  on  the  line  to  the  alley,  and  if 
at  any  time  Hall  should  desire  to  extend  his  building,  or  buUd 
on  to  the  wall,  he  should  pay  for  one-half  of  the  same.  It  was 
also  agreed  that  the  water  from  the  roof  of  appellant's  building 
might  drip  on  that  part  of  Hall's  lot  that  was  vacant,  in  the  rear 
of  his  building.  Hall  also  commenced  the  erection  of  a  build- 
ing on  the  rear  end  of  his  lot  next  to  the  alley,  leaving  a  vacant 
space  of  ground  of  about  sixty  feet  between  the  main  building 
79— Y5th  III. 
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and  the  other  one ;  about  the  time  Hall  completed  the  main 
building,  he  sold  out  to  appellee. 

The  roof  of  appellant's  building  is  constructed  in  such  a  man- 
ner that  the  water  from  it  would  all  fall  upon  the  vacant  ground 
between  appellee's  main  building  and  the  small  building  erected 
on  the  alley. 

It  is  clear,  from  the  evidence,  that  the  property  of  appellee  was 
seriously  damaged  by  the  flow  of  water  upon  it,  and  it  is  well 
settled  by  the  authorities  that  he  is  entitled  to  recover  for  the 
damages  sustained,  unless  concluded  by  the  agreement  entered 
into  between  Hall,  his  grantor,  and  appellant.  Stout  v.  Mc- 
Adams,  2  Scam.  67 ;  Nevins  v.  The  City  of  Peoria,  41  111. 
502 ;  City  of  Aurora  v.  Reed,  57  ib.  30. 

It  is  a  principle  well  understood,  that  the  owner  of  land,  unless 
restrained  by  covenant  or  custom,  has  the  complete  control  of 
the  soil,  together  with  the  space  above  and  below,  so  far  as  he 
may  choose  to  use  it ;  but  while  he  may  have  a  perfect  right  to 
use  his  own  as  he  may  choose,  yet  he  has  no  right  to  injure 
the  property  of  the  adjoining  owner ;  he  may  occupy  the  whole 
of  his  lot  with  buildings,  to  suit  his  taste  and  convenience,  but 
he  has  no  right  to  flood  the  property  of  his  neighbor  with  water 
from  his  buildings,  and  thus  destroy  its  usefulness  ;  while  the 
law  will  protect  him  in  the  free  use  and  enjoyment  of  his 
own,  as  wiU  best  suit  his  desires,  it  will  not  permit  him  to  dam- 
age or  destroy  that  of  the  adjoining  neighbor. 

It  is  not  pretended  that  appellee  had  any  notice,  at  the  time 
of  his  purchase,  of  the  existence  of  this  parol  agreement  between 
Hall  and  appellant,  other  than  the  manner  in  which  the  build- 
ings upon  the  property  were  erected  would  give ;  but  even  if 
he  had,  it  could  not  materially  aifect  the  question.  The  decis- 
ion of  the  point  involved  must  rest  alone  upon  the  effect  of  the 
parol  agreement. 

It  is  said  by  the  attorneys  of  appellant,  that  the  parol  agree- 
ment constitutes  a  license  which  was  based  on  a  valuable  con- 
sideration, and  has  been  fully  executed  and  is  valid,  and  in 


1874.]  Tanner  v.  Volentine.  627 


Opinion  of  the  Court. 


support  of  this  position  we  are  referred  to  Bussell  v.  Jlubbard, 
69  111.  335,  as  an  authority  sustaining  their  position.  Upon  an 
examination  of  that  case  it  will  be  found  the  question  there  de-' 
cided  is  entirely  different  from  the  point  raised  by  the  record 
before  us.  There,  Harman,  who  owned  a  brick  building,  made 
an  agreement  with  Furry,  who  owned  an  adjoining  lot,  if  he 
would  not  build  a  frame  building  on  his  lot,  which  he  was 
about  to  do,  but  would  erect  a  brick  building,  he  should  have 
the  free  use  of  his  north  wall,  which  should  stand  and  be  used 
as  a  division  wall  between  the  two  buildings ;  in  consideration 
of  this  agreement  Furry  did  erect  a  brick  building.  It  was 
there  held.  Furry  having  expended  money  on  the  faith  of  the 
agreement,  and  having  erected  a  different  biiilding  than  he 
otherwise  would,  had  acquired  rights  which  should  be  protected ; 
that  while  the  license  to  use  and  enjoy  the  wall  might  be  re- 
voked prior  to  its  execution,  after  execution  a  different  question 
arises. 

If  appellee  was  attempting  to  prevent  appellant  from  the  use 
of  the  wall,  which  was  erected  under  an  agreement  to  stand  as 
a  partition  wall  between  the  two  buildings,  and  to  revoke  the 
contract  under  which  the  division  wall  was  built,  then  the  case 
cited  might  be  relied  upon  as  an  authority. 

The  question  raised  by  this  record  is,  not  as  to  the  rights  of 
either  party  in  regard  to  the  division  wall,  but  appellant  claims 
the  right,  under  a  parol  license,  to  flood  the  lot  of  appellee 
with  the  water  that  falls  from  his  building. 

This  right  of  drip,  as  it  may  properly  be  termed,  claimed  by 
appellant,  is  not  limited  as  to  time.  If  good  and  valid  for  ten 
years,  it  may  exist  for  one  hundred  years,  and,  for  aught  that 
we  can  see,  for  all  time  to  come.  According  to  appellant's  theory, 
then,  he  has  acquired  an  interest  in  the  land  of  appellee  by  a 
parol  license,  which  he  and  his  grantees  can  hold  perpetually. 

The  right  claimed  by  appellant  cannot,  with  reason,  be  said 
to  be  less  than  an  interest  in  the  land.  The  use  to  which  he 
appropriates  it  renders  it  valueless  to  appellee.     True,  appellee 
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has  the  naked  legal  title,  but  for  all  practical  purposes,  the 
title  to  a  part  of  the  premises  might  as  well  be  in  appellant,  for 
what  advantage  can  it  be  for  appellee  to  hold  the  title,  when  he 
is  deprived  of  the  enjoyment  of  the  property,  and  appellant  can 
flood  it  with  water  ? 

If,  then,  the  parol  agreement  upon  which  appellant  relies  was 
a  mere  license,  it  was  revocable,  and  cannot  be  relied  upon  as  a 
defense  to  the  action,  after  it  was  revoked.  If,  on  the  other 
hand,  its  effect  would  be  to  create  an  interest  in  the  property 
of  appellee,  it  would  be  void  under  the  statute  of  frauds,  which 
in  substance  declares  that  every  contract  for  the  sale  of  lands, 
tenements  or  hereditaments,  or  any  interest  in  or  concerning  the 
same,  for  a  longer  term  than, one  year,  shall  be  in  writing. 

There  is  not  a  single  element  in  this  case  that  would  take  it 
out  of  the  operation  of  the  statute  of  frauds.  ISTo  consideration 
was  paid  for  the  pretended  right ;  no  possession  taken  of  the 
land,  other  than  turning  water  from  the  roof  of  appellant's 
building  upon  it.  There  does  not  seem  to  be  a  fact  or  circum- 
stance contained  in  the  record  that  would  commend  appellant's 
case  to  the  favorable  consideration  even  of  a  court  of  equity. 

There  is  no  similarity  whatever  between  this  case  and  one 
where  a  party  purchases  land  by  a  parol  contTact,  enters  into 
possession,  pays  the  purchase  money,  and  makes  lasting  and 
valuable  improvements. 

All  that  can  be  claimed  for  the  contract  proven  in  this  case 
is,  it  is  a  bare,  naked  parol  agreement,  and  as  such  it  cannot  be 
used  to  protect  appellee  from  the  damages  proven. 

The  principle  involved  in  this  case  was,  however,  settled  in  the 
case  of  Woodward  v.  Seely,  11  111.  157.  In  the  opinion,  the 
court  sanction  what  is  said  in  G-ale  &  Whateley's  Law  of 
Easements,  29,  as  follows:  "  That  a  man  may,  in  some  cases, 
by  parol  license,  relinquish  a  right  which  he  has  acquired  in 
addition  to  the  ordinary  rights  of  property,  and  thus  restore 
his  own  and  his  neighbor's  property  to  their  original  and  natural 
condition ;  but  he  cannot  by  such  means  impose  f  ny  burden 
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upon  land  in  derogation  of  such  ordinary  righits  of  property. 
As,  for  instance,  a  parol  license  will  be  valid  for  building  a 
wall  in  front  of  his  ancient  windows,  while  a  similar  permission 
to  turn  a  spout  on  his  land  from  a  neighboring  house  will  be 
invalid  and  revocable."  After  quoting  this  authority,  the  court 
say :  Tested  by  the  law  as  here  stated,  the  license  in  this  case 
was  clearly  invalid,  as  it  did  impose  a  burden  upon  the  land  of 
the  defendants,  in  derogation  of  what  ordinarily  belonged  to  it, 
and  there  can  be  no  difference  in  principle,  whether  water  is 
turned  upon  the  land  of  another  by  means  of  a  spout  or  a 
mill-dam. 

The  judgment  was  fully  sustained  by  the  evidence,  and,  no 
error  appearing  in  the  record,  it  will  be  affirmed. 

Judgment  ajflrTned. 


Herman  J.  Pahlman  et  al. 

V. 

Allan  H.  Taylor. 


1.  GuABANTY  —  when  indorsement  in  blank  creates.  Where  the  name  of 
a  person  not  a  party  to  a  note  is  indorsed  upon  it  before  delivery,  the  pre- 
sumption is,  in  the  absence  of  evidence  to  the  contrary,  that  he  indorsed  as 
guarantor. 

2.  Alteration  —  materiality  of,  and  effect  on  guarantors.  An  alteration 
of  a  promissory  note,  by  adding  the  words,  "  payable  at  53  Lake  street,"  at 
the  time  of  its  delivery,  with  the  consent  of  the  maker,  is  material,  and  if 
done  without  the  knowledge  or  consent,  express  or  implied,  of  persons 
who  had  placed  their  names  upon  the  back  of  the  note  as  guarantors  be- 
fore delivery,  will  operate  to  discharge  them 

3.  Same  — when  consent  to,  toill  be  implied  —  wJien  consented  to  by  partner. 
Where  a  note  was  executed  by  one  partner  for  money  to  be  loaned  to  the 
firm,  and  the  other  two  partners  indorsed  their  names  upon  the  same  be- 
fore delivery,  as  guarantors,  and  intrustod  the  same  with  the  maker  to  pro- 
cure the  money,  which  he  did,  and  the  latter  consented  at  the  time  of  its 
delivery  that  the  payee  should  add  the  words, "  payable  at  53  Lake  street," 
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and  thereupon  received  a  check  for  the  loan,  payable  to  the  firm,  it  waa 
Jield  that  the  maker,  as  partner  of  the  guarantors,  had  implied  authority  to 
give  his  consent  to  the  alteration,  and  that,  therefore,  the  guarantors  were 
not  discharged  by  the  alteration  so  made  vrithout  their  actual  knowledge, 

4.  Partnership  —  implied  power  of  partner  to  bind  his  copartners. 
Every  partner  possesses  full  and  absolute  authority  to  bind  all  the  partners 
by  his  acts  or  contracts  in  relation  to  the  business  of  the  firm,  in  the  same 
manner,  and  to  the  same  extent  as  if  he  held  full  powers  of  attorney  from 
them ;  and  as  between  the  firm  and  third  parties  who  deal  with  it  in  good 
faith  and  without  notice,  it  is  a  matter  of  no  consequence  whether  the 
partner  is  acting  fairly  with  his  copartners  in  the  transaction  or  not,  if  he 
is  acting  within  the  apparent  scope  of  his  authority  and  professedly  for 
the  firm. 

5.  And  where  a  firm  holds  a  person  out  to  the  world  as  a  partner,  in  a 
particular  business,  they  authorize  the  world  to  deal  with  him  as  possess- 
ing all  the  powers  of  a  partner. 

6.  Where  a  firm  had  authorized  a  partner  to  borrow  money  for  it,  and 
allowed  him  frequently  to  fill  up  notes  over  their  blank  signatures,  and  to 
sign  the  names  of  the  members  of  the  firm  to  obligations,  and  such  partner 
borrowed  money  for  the  use  of  the  firm,  upon  his  note,  with  the  names  of 
his  copartners  indorsed  thereon  as  guarantors,  it  was  held,  that  it  did  not 
matter  even  if  their  names  were  so  signed  by  such  partner,  as  he  was  held 
out  to  the  world  as  having  authority  to  do  what  he  did,  and  that  he  had 
power  to  consent  to  an  alteration  of  the  note,  as  to  the  place  of  payment, 
at  the  time  he  delivered  the  same  and  obtained  the  money  thereon,  and 
that  the  other  partners  were  liable  on  such  guaranty. 

7.  Practice  —  when  special  verdict  is  found  at  the  same  time  with  a  gen- 
eral finding.  In  a  suit  against  two  who  signed  their  names  upon  the  back 
of  a  promissory  note  as  guarantors,  the  jury  found  a  general  verdict  in 
favor  of  the  plaintiff",  who  was  the  payee,  and  a  special  verdict  that  the 
note  had  been  altered  in  a  material  manner,  by  the  payee,  after  the  defend- 
ants had  indorsed  the  same,  without  their  knowledge  or  authority,  but  with 
the  knowledge  and  authority  of  the  maker:  Held,  that  the  special  finding 
was  not  inconsistent  with  the  general  verdict,  as  it  did  not  show  that  the 
maker  had  no  authority  to  consent  to  the  change  for  the  defendants  as  their 
partner. 

8.  If  the  special  finding  can,  upon  any  hypothesis,  be  reconciled  with 
the  general  verdict,  the  latter  will  control,  and  the  court  will  not  render 
judgment  against  the  party  who  has  the  general  verdict  in  his  favor. 

9.  Law  and  fact.  Express  knowledge  and  express  authority  are  ques- 
tions of  fact,  but  implied  knowledge  and  implied  authority  are  conclusions 
of  law.     Therefore,  where  the  jury  fiud,  in  a  special  verdict,  that  an  act 
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was  done  without  the  knowledge  or  authority  of  a  party,  it  will  be  under- 
Btood  to  have  reference  to  express  knowledge  and  authority  only. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding.  , 

This  was  an  action  of  assumpsit,  brought  by  Allan  H.  Taylor 
against  Herman  J.  Pahlman  and  D.  G.  Rush.  The  opinion  of 
the  court  states  the  facts  of  the  case.  The  defendants  briiiff 
the  record  here  by  appeal. 

Mr.  Allan  C.  Story,  and  Mr.  Rufus  King,  for  the  appel- 
lants. 

Mr.  John  Lyle  King,  and  Mr.  James  Fkake,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  by  appellee  against  appel- 
lants as  guarantors  of  a  promissory  note  executed  by  one 
Charles  Welsh  to  appellee,  on  the  13th  day  of  June,  1870, 
payable  fourteen  months  after  date,  for  $5,000,  with  interest  at 
the  rate  of  ten  per  centmn  per  annum.  Appellants'  names 
were  indorsed  in  blank  before  the  note  was  delivered,  and  the 
first  question  presented  is,  did  they  thereby  assume  the  liability 
of  guarantors,  or  only  that  of  successive  indorsers  ? 

The  decisions  of  the  Supreme  Court  of  Indiana,  referred  to 
by  appellants,  seem  to  sustain  the  position  for  which  they  con- 
tend, but  in  so  far  as  they  do  so,  they  are  in  conflict  with  pre- 
vious decisions  of  this  court.  It  is  there  held  that  an  indorse- 
ment in  blank  of  an  instrument  not  negotiable,  made  at  the 
date  of  the  contract,  and  unexplained  by  extrinsic  evidence, 
confers  upon  the  payee  authority  to  hold  the  indorser  liable,  on 
the  original  contract,  as  surety,  but  that  a  similar  indorsement 
of  negotiable  paper  renders  him  liable  only  as  indorser,  with 
the  ordinary  rights  and  privileges  incident  to  that  character. 

Promissory  notes  are  made,  by  our  statute,  negotiable  instru- 
ments, yet  this  court  has  never  held,  where  they  were  indorsed 
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bj  a  tliird  party  before  delivery,  in  the  absence  of  an  agree- 
ment to  that  effect,  that  tlie  rule  recognized  by  the  Indiana 
cases  applied  to  them. 

Bogue  v.  Meliojc,  25  111.  93,  also  referred  to  by  counsel,  is  not 
in  point.  In  that  case  the  note  was  executed  by  the  fii"m  of 
Dorsett,  Bro.  &  Co.,  of  which  firm  Folsom  Dorsett,  the  payee 
of  the  note,  was  a  member.  It  was  then  indorsed  in  blank  by 
Folsom  Dorsett  and  Abr'm  Mehck.  Under  this  state  of  facts 
it  was  said  by  the  court :  "  Here  the  payee  of  the  note  is  also 
one  of  the  makers.  It  was  impossible,  therefore,  that  the 
defendant  put  his  name  upon  the  note  for  the  security  of  the 
payee,  which  is  indispensable  to  create  a  suretyship.  All  the 
parties  knew  that  the  note,  while  in  the  hands  of  the  payee, 
was  a  mere  nullity  —  without  vitality  —  creating  no  right  or 
liability  whatever.  It  could  never  become  an  operative  instru- 
ment except  by  the  indorsement  of  the  payee.  He  would  then 
become  the  first  indorser,  and  his  name  would  precede  that  of 
the  defendant." 

In  the  present  case,  appellants  are  neither  makers  nor  payees 
of  the  note.    They  are  merely  indorsers  in  blank  before  delivery. 

Appellants'  plea,  verified  by  afiidavit,  imposed  upon  appellee 
the  burden  of  proving  the  liability  of  the  defendants  in  the 
capacity  in  which  they  are  sued.  We  think  these  facts  are 
sufficiently  proved  by  the  evidence  in  the  record :  1st.  That 
appellants'  signatures  on  the  back  of  the  note  are  genuine. 
2d.  That  they  were  placed  there  before  the  note  was  delivered. 
3d.  That  there  was  no  agreement  between  the  parties,  at  or 
before  the  indorsement  was  made,  as  to  what  character  of  lia- 
bihty  appellants  thereby  assumed.  4th.  That  the  note  did  not, 
at  any  time,  pass  to  either  of  the  appellants  by  assignment,  nor 
was  either  of  them,  at  any  time,  the  holder  thereof. 

The  legal  conclusion  from  these  facts  is,  we  think,  clear. 
Commencing  with  Ctishman  v.  Dement,  3  Scam.  497,  and 
running  through  a  series  of  cases  down  to,  and  including  Lin- 
coln V.  Jlinsefj,  51  lU.  435,  this  court  has  uniformly  held  that 
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where  the  name  of  a  person,  not  a  partj  to  a  note,  is  indorsed 
upon  it  before  delivery,  the  presumption  is,  in  the  absence  of 
evidence  to  the  contrary,  that  he  indorsed  as  guarantor,  and 
the  rule  thus  declared  has  been  too  long  and  too  firmly  adhered 
to,  to  be  now  changed,  unless  it  shall  be  done  by  legislative 
enactment.  In  our  opinion,  the  evidence  before  us  utterly  and 
entirely  fails  to  show  that  the  parties  intended,  by  the  indorse- 
ment, a  liability  other  or  different  than  that  which  the  law 
would  unply  from  the  act  under  the  circumstances. 

We  fail  to  appreciate  the  force  of  the  argument  of  counsel, 
that  although  Pahlman  may  be  considered  as  a  guarantor,  yet 
that  the  liability  of  Rush  can  only  be  that  of  a  second  indorser. 
Who,  then,  was  the  first  indorser  in  this  sense  ?  No  names  are 
indorsed,  save  those  of  Pahlman  and  Rush,  and  so  far  as  we 
have  been  able  to  discover,  they  occupy  the  same  relation  pre- 
cisely to  the  note.  The  money  borrowed  by  Welsh,  for  the 
payment  of  which  the  note  was  given,  was  ostensibly  for  the 
firm  of  Pahlman  &  Co.,  which  firm  was  composed  of  Pahl- 
man, Rush  and  Welsh.  The  interest  of  one  was  the  inter- 
est of  all,  and  this  fact  materially  strengthens  the  legal  pre- 
sumption, if  indeed  any  is  needed,  that  the  parties  intended  that 
appellants  should  be  Welsh's  sureties  for  the  payment  of  the 
note. 

It  is  contended,  however,  that  whatever  may  have  been  the 
original  liability  of  appellants,  they  are  discharged  from  that 
liability  by  reason  of  a  material  alteration  of  the  note  by  appel- 
lee after  their  indorsement,  and  without  their  knowledge  or 
consent. 

The  special  verdict  finds  that  the  words  "  Payable  at  53 
Lake  street,"  in  the  note  in  evidence,  were  written  by  appellee 
after  the  appellants  had  indorsed  the  note,  without  their 
knowledge  or  authority,  but  with  the  knowledge  and  authority 
of  Welsh,  the  maker  of  the  note. 

It  is  provided  by  the  139th  section  of  the  Practice  Act  (2 
Gross,  389),  that  "  when  the  special  finding  of  facts  is  incon- 
80— 75Tn  111. 


634  1'ahlman  et  al.  v.  Taylor.  [Sept.  T. 

Opinion  of  the  Court. 

sistent  with  the  general  verdict,  the  former  shall  control  the 
latter,  and  the  court  shall  give  judgment  accordingly." 

That  the  alteration  was  material,  and,  if  done  without  the 
knowledge  or  consent  of  the  guarantors,  express  or  implied,  it 
operates  to  discharge  them,  seems  to  be  well  settled  by  the 
authorities.  Chitty  on  Bills,  203 ;  2  Pars,  on  Bills  and  ITotes, 
546, 547  ;  Woodworth  v.  Banh  of  America,  19  Johns.  420  ; 
Nazro\.  Fuller,  24  Wend.  374 ;  Southwarh  BanTc  v.  Grosse, 
35  Penn.  St.  82 ;  Chapj>el  v.  SjpenGer,  23  Barb.  584 ;  Bank 
of  Limestone  v.  PenicJc,  5  T.  B.  Monr.  25. 

It  only  remains,  then,  to  determine  whether  the  special  find- 
ing of  facts  is,  under  the  evidence,  inconsistent  with  the  gene- 
ral verdict. 

Preliminary  to  an  examination  of  the  law  and  the  evidence 
applicable  to  this  branch  of  the  cflse,  it  is  well  to  note  that 
express  knowledge  and  express  authority  are  questions  of  fact, 
but  implied  knowledge  and  implied  authority  are  conclusions 
of  law.  The  finding  of  the  jury  must,  therefore,  be  under- 
stood to  have  reference  only  to  express  knowledge  and  express 
authority,  and  in  that  sense  it  was  undoubtedly  authorized  by 
the  evidence. 

Although  authority  to  make  the  alteration  was  not  expressly 
given  by  appellants  to  appellee,  yet  if  Welsh  had  implied 
authority  for  that  purpose  and  gave  his  consent,  it  was  sufficient. 

Every  partner  possesses  full  and  absolute  authority  to  bind 
all  the  partners  by  his  acts  or  contracts,  in  relation  to  the  busi- 
ness of  the  firm,  in  the  same  manner  and  to  the  same  extent  as 
if  he  held  full  powers  of  attorney  from  all  the  members.  J^or, 
as  between  the  firm  and  other  parties  who  deal  with  it  in  good 
faith,  and  without  notice,  is  it  a  matter  of  any  consequence 
whether  the  partner  is  acting  fairly  with  his  copartners  in  the 
particular  transaction  or  not.  If  he  is  acting  within  the 
apparent  scope  of  his  authority,  and  professedly  for  the  firm,  his 
acts  and  representations  are  binding  upon  the  firm  in  favor  of 
an  innocent  third  party,  however  grossly,  in  point  of  fact,  he 
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may  violate  his  duty  towards  his  copartners.  By  holding  him 
out  to  the  world  as  a  partner  in  the  particular  business,  they 
authorize  the  world  to  deal  with  him  as  possessing  all  the 
powers  of  a  partner.  Parsons  on  Partnership,  95,  115,  172 ; 
Bigelow  on  Estoppel,  457. 

It  appears,  from  the  evidence,  that  at  the  time  the  note  was 
executed,  appellants  and  Welsh,  the  maker  of  the  note,  were 
doing  a  partnership  business  under  the  firm  name  of  H.  J. 
Pahlman  &  Co.,  and  were  engaged  in  manufacturing  alcohol, 
and  building  a  distillery.  It  also  appears  that  Welsh  was  the 
book-keeper,  had  charge  of  the  bank  account,  and  was  in  certain 
cases  expressly  authorized  by  appellants  to  fill  up  notes,  under 
their  individual  indorsements,  in  blank,  and  sign  the  firm  name 
to  them.  Pahlman  swears :  "  Welsh  was  a  partner  of  mine 
in  June,  1870 ;  at  that  time  he  had  charge  of  the  entire  busi- 
ness ;  we  were  building  a  distillery,  and  I  was  not  at  the  ofiice 
a  great  deal,  probably  not  at  all ;  Mr.  Welsh  kept  the  books. 
Dr.  Rush  was  also  a  partner  of  mine  at  that  time ;  he  and  I 
were  engaged  in  building  the  distillery.  *  *  *  Occasionally 
we  had  notes  discounted  at  the  bank,  and  placed  to  our  credit, 
and  the  bank  asked  us  to  put  our  individual  names  on  the  back 
of  the  notes."  Rush  swears :  "  Sometime  in  the  middle  of 
June,  some  notes  we  had  in  bank  became  due,  and  others 
were  substituted.  They  were  the  notes  of  H.  J.  Pahlman  & 
Co.,  and  the  bank  requested  my  individual  indorsement  before 
they  were  credited  to  H.  J.  Pahlman  &  Co.,  and  I  indorsed,  in 
the  month  of  June,  several  such  notes  in  blank,  to  take  the 
place  of  notes  then  matured  in  bank.  Mr.  Welsh  at  that  time 
took  care  of  the  entire  bank  account  of  H.  J.  Pahlman  &  Co., 
and  he  w'as  to  fill  up  the  notes.  *  *  *  The  notes  I  indorsed  in 
blank  were  to  be  filled  up,  and  the  firm  name  signed  to  them, 
as  maker,  by  Mr.  Welsh,  and  were  to  be  made  payable  at  the 
bank."  Both  parties,  it  is  true,  positively  deny  that  they  ever 
signed  a  note  given  by  Welsh  to  appellee ;  yet  Pahlman  admits, 
in  his  testimony,  speaking  of  the  note  in  controversy  :    "  My 
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signature  is  on  the  back ;  I  can't  tell  positively  how  my  signa- 
ture came  there.  *  *  *  My  indorsement  there  must  have  been 
for  some  other  purpose  besides  giving  an  indorsement  for  Mr. 
"Welsh  to  Mr.  Taylor.  *  *  *  This  note  must  have  been  mixed 
with  some  other  notes  that  were  receiving  our  signatures  at  the 
time.  That  is  the  only  way  I  can  explain  how  my  signature 
got  there."  Rush  also  admits,  in  his  testimony,  speaking  of 
the  note  in  controversy :  "  This  is  my  signature ;  under  what 
circumstances  it  came  there  I  do  not  know ;  I  indorsed  some 
papers  for  H.  J.  Pahlman  &  Co.  at  the  'l^orth  "Western  Railway 
office,  just  west  of  Kinzie  street,  in  June,  on  two  or  three 
occasions." 

We  do  not  think  it  of  much  consequence  in  the  determina- 
tion of  this  case,  whether  appellants'  signatures  were  placed  on 
the  note  at  the  time  and  under  the  circumstance  claimed  by 
them,  or  whether  they  were  placed  there  as  claimed  by  appellee. 
In  either  event,  "Welsh  was  held  out  by  them  to  the  world  as 
possessing  sufficient  authority  to  do  precisely  what  he  did.  His 
power  was  apparently  ample  to  borrow  the  money  and  give 
the  note  for  its  payment.  The  loan,  to  secure  the  payment  of 
which  the  note  was  given,  consisted  of  two  bank  checks,  di'awn 
by  appellee,  for  $2,500  each,  payable  to  the  firm  of  H.  J.  Pahl- 
man &  Co.,  and  which  were  promptly  paid  by  the  ban*k  on 
which  they  were  drawn.  There  was  nothing  in  the  transaction 
to  show  that  it  was  not  on  account  of  the  business  of  the  firm. 
True,  the  note  does  not  bind  the  parties  as  partners,  but  the 
partners  are,  nevertheless,  all  bound  by  the  note.  "We  do  not 
conceive,  under  the  circumstances,  that  the  mere  form  by  which 
they  became  bound  for  the  payment  of  what  was  ostensibly 
their  debt  could  change  the  apparent  power  of  "Welsh  as  a 
partner  when  dealing  with  a  third  party,  without  notice  of  bad 
faith  on  his  part. 

In  borrowing  the  $5,000,  and  in  filling  up  and  delivering 
the  note,  "Welsh  was,  at  least,  acting  apparently  as  a  partner  of 
the  appellants.    His  act,  therefore,  was  their  apparent  act.    The 
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power  to  borrow  money  and  execute  notes,  or  fill  up  notes  un- 
der blank  indorsements  for  its  payment,  necessarily  includes 
the  power  to  fix  the  amount,  and  the  time  and  place  of  payment ; 
and  as  the  note  is  not  perfect  until  it  is  delivered,  the  party 
thus  empowered  may  do  this  at  any  time  before  delivery.  Here, 
then,  "Welsh  had  the  apparent  power  to  bind  appellants  by  any 
change  in  the  terms  of  the  note  which  might  be  reasonably 
necessary  to  effect  the  loan  and  to  secure  its  payment.  When, 
therefore,  he  assented  to  the  addition  of  the  words  "  payable 
at  53  Lake  street,"  the  assent  was  presumably  not  merely  his 
individual  assent,  but  that  of  each  member  of  the  firm. 

It  may  be  that  Welsh  acted  in  bad  faith  with  his  partners, 
and  misapplied  the  money  obtained  from  appellee.  This  is  a 
risk  they  assumed  in  making  him  a  partner,  and  intrusting  him 
with  the  use  of  their  blank  indorsements.  They  held  him  out 
to  the  world  as  possessing  sufiicient  authority  to  do  all  that  he 
did,  and  as  between  them  and  third  parties  acting  in  good  faith 
upon  his  apparent  authority,  they  must  suffer  the  loss. 

We  are  unable  to  find  any  evidence  in  the  record  showing 
that  appellee  acted  in  bad  faith  in  this  transaction.  He  did 
not  give  his  checks  to  Welsh  individually,  but  to  the  firm. 
Moreover,  at  the  same  date  that  the  note  bears,  it  is  also  shown 
that  he  bought  of  Welsh  one-third  of  his  interest  in  the  firm  for 
the  period  of  one  year,  which  is  evidenced  by  a  written  contract 
between  him  and  Welsh,  and  the  performance  of  Welsh's  under- 
taking is  guaranteed  in  writing  by  the  appellants.  Nothing 
appears  which  would  have  aroused  the  suspicion  of  a  prudent 
man,  that  Welsh  was  exceeding  his  authority,  or  that  he  was 
distrusted  by  his  copartners. 

We  perceive  no  error  in  the  rulings  of  the  court  below,  and 
its  judgment  is,  therefore,  affirmed. 

Judgment  affirmed. 

A  rehearing  having  been  granted  in  the  foregoing  case,  the 
following  additional  opinion  was  filed : 

Per  Curiam  ;     A  rehearing  was  ordered  in  the  present  case, 
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for  the  purpose  of  reconsidering  whetlier  the  special  findings 
are  so  inconsistent  with  the  general  verdict  that  it  should  be 
set  aside. 

We  have  carefully  reconsidered  the  question,  and  perceive  no 
sufficient  reason  to  depart  from  the  conclusion  expressed  in  the 
opinion. 

The  Supreme  Court  of  Indiana,  in  RigewaRf  v.  Dearinger, 
42  Ind.  157,  in  construing  a  statute  of  that  State,  similar  to  the 
61st  section  of  the  practice  act  of  1872,  say  :  "  If  the  special 
finding  can,  upon  any  hypothesis,  be  reconciled  with  the  gen- 
eral verdict,  the  latter  will  control,  and  the  court  will  not  ren- 
der judgment  against  the  party  who  has  the  general  verdict  in  his 
favor."  Adopting  this  reasonable  rule  of  construction,  the 
general  verdict  is  clearly  sustainable  upon  the  theory  stated  in 
the  opinion.  Inasmuch  as  the  section  under  consideration  has 
been  repealed,  we  deem  it  unnecessary  to  add  any  thing  further 
upon  the  question. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Daniel  D.  Schrqeder 

V. 

Joel  D.  Harvey. 


1.  Evidence  —  admission  of  improper,  will  not  always  reverse.  Where  a 
cause  is  tried  by  the  court  without  a  jury,  and  there  is  enough  of  unobjec- 
tionable testimony  to  sustain  the  finding  of  the  court,  it  will  not  be  dis- 
turbed, notwithstanding  the  reception  of  incompetent  evidence,  aa  the  same 
harmful  eflFect  does  not  follow  in  such  a  case,  as  when  before  a  jury. 

2.  Forgery  —  sufficiency  of  evidence.  When  it  is  proved  that  the 
indorsement  of  a  payee's  name  upon  a  bank  check  is  not  in  his  handwrit- 
ing, this  must  be  held  prima  facie  sufficient  to  establish  the  fact  that  the 
indorsement  is  a  forgery.    It  is  true,  the  signature  need  not  be  ;n  the  hand- 
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writing  of  the  indorser,  but  if  it  be  not,  there  must  be  proof  that  he  author- 
ized it  to  be  made. 

3.  Same  —  of  the  notice  to  be  given  on  discovery.  Where  a  bank  pays  a 
check  drawn  on  it  in  favor  of  a  party  whose  indorsement  thereon  is  forged, 
and  the  same  has  passed  through  several  hands,  only  reasonable  diligence 
is  required  to  be  exercised  in  giving  notice  to  prior  holders,  of  the  forgery, 
after  its  discovery,  in  order  to  hold  them  liable. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
JosiAH  McEoBERTS,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  originally  brought  by  the 
Franklin  Bank  against  Daniel  D.  Schrceder,  for  money  paid 
upon  twelve  dividend  warrants  drawn  by  Thomas  Buckley,  as 
assignee  in  bankruptcy  of  the  Home  Fire  Insurance  Company, 
upon  the  Mechanics'  Bank  in  Chicago,  and  in  favor  of  various 
creditors  of  the  bankrupt  company.  They  were  in  the  nature 
of  bank  checks,  and  negotiable.  The  defendant  cashed  them 
for  L.  Seckel,  a  clerk  of  the  drawer,  and  deposited  them  in  the 
Franklin  Bank  for  collection.  The  Franklin  Bank  sent  them 
to  the  Mechanics'  Bank,  which  paid  them  and  charged  them  to 
the  account  of  the  drawer.  The  payees'  names  were  upon  the 
back  of  these  checks  or  warrants  when  they  were  transferred 
by  Seckel  to  the  defendant.  Upon  discovery  that  the  indorse- 
ment of  the  payees'  names  were  forgeries,  the  Mechanics'  Bank 
credited  the  account  of  Buckley  with  their  amount,  and  returned 
the  same  to  the  Franklin  Bank,  which  took  them  up  and  paid 
their  amount  to  the  Mechanics'  Bank.  The  forgery  was  dis- 
covered on  August  4,  and  the  Franklin  Bank,  upon  taking  up 
the  checks  on  August  9,  notified  the  defendant  of  the  forgery, 
and  demanded  payment,  and  on  refusal,  brought  this  suit.  The 
Franklin  Bank  having  been  put  in  bankruptcy,  Joel  D.  Harvey, 
its  assignee,  on  petition  was  substituted  as  plaintiJff,  and  recov- 
ered judgment,  from  which  the  defendant  appealed. 

Mr.  B.  W.  Ellis,  for  the  appellant. 

Messrs.  J.  C.  &  J.  J.  Knickerbocker,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  money  had  and  received,  brought  by 
the  Franklin  Bank  against  Schroeder,  tha  appellant,  to  recover 
the  money  paid  upon  twelve  dividend  warrants,  made  by 
Thomas  Buckley,  as  assignee  of  the  Home  Fire  Insurance 
Company,  a  bankrupt,  to  various  payees,  and  drawn  upon  the 
Mechanics'  Bank  in  Chicago.  The  warrants  are  in  the  nature 
of  bank  checks,  and  payable  to  the  payees  or  order.  Schroeder 
cashed  them  for  L.  Seckel,  a  clerk  of  the  drawer,  Buckley, 
and  deposited  them  with  the  Franklin  Bank,  with  his  name 
indorsed  upon  them,  and  received  from  that  bank  the  money 
for  them.  The  Franklin  Bank  sent  them  to  the  Mechanics' 
Bank,  which  paid  them,  and  charged  them  to  the  account  of 
the  drawer,  Buckley,  assignee,  etc.  The  payees'  names  were  on 
the  backs  of  the  warrants  when  they  were  transferred  to 
Schroeder.  Appellee,  th^'  Franklin  Bank,  claims  that  the  payees' 
names  on  the  warrants  are  forgeries.  Buckley,  on  discovery 
of  the  supposed  forgeries,  communicated  the  fact  to  the 
Mechanics'  Bank ;  that  bank  credited  him  again  with  the 
amount  of  the  warrants,  and  returned  them  to  the  Franklin 
Bank,  which  latter  bank  redeemed  them,  and  brought  this  suit 
against  Schroeder  for  the  money. 

The  cause  was  tried  by  the  court  below  without  a  jury,  the 
issue  found  for  the  plaintifE,  and  damages  assessed  at  $721.05, 
the  amount  of  the  warrants.  Schroeder  appeals  to  reverse  the 
judgment. 

Appellant  makes  two  points  : 

First.  That  there  is  no  sufficient  proof  that  the  payees' 
names  indorsed  upon  the  warrants  are  forgeries,  except  as  to 
three  of  the  warrants. 

Second.  That,  if  they  were  forgeries,  the  Franklin  Bank,  or 
those  under  whom  it  claims,  were  guilty  of  such  negligence  in 
giving  notice  of  the  forgery  after  its  discovery,  as  to  release 
appellant  from  liability  upon  the  warrants,  or  to  refund  the 
money  received  upon  them. 
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The  admissibility  of  some  testimony  of  questionable  com- 
petency, which  was  received  by  the  court  below,  has  been  dis- 
cussed in  argument,  as  for  instance,  that,  as  to  the  opinion  as  to 
the  genuineness  of  the  signatures  of  the  payees'  names,  formed 
from  comparing  them  with  the  payees'  signatures  to  their 
proofs  of  insurance  losses  filed  with  the  insurance  company. 

But  we  do  not  deem  it  necessary  to  consider  this,  as  there 
was  enough  other  testimony,  of  unquestioned  competency, 
sufficient,  in  our  opinion,  to  sustain  the  finding  of  the  court ; 
and  where  that  is  the  case,  and  the  trial  before  the  court  alone, 
the  finding  should  stand,  notwithstanding  the  reception  of 
other  incompetent  evidence. 

There  does  not  follow  the  same  harjnful  and  erroneous  effect 
as  when  the  admission  of  such  evidence  is  before  a  jury. 

The  evidence  shows  that  Buckley  was  the  assignee  in  bank- 
ruptcy of  the  Home  Insurance  Company ;  that  his  deposits  as 
such  assignee  were  with  this  Mechanics'  Bank ;  the  mode  of 
payment  of  the  creditors  of  the  company,  as  dividends  were 
declared,  was  by  issuing  to  them  these  dividend  warrants  drawn 
on  the  bank.  Seckel  was  a  clerk  in  Buckley's  office,  and  in 
the  latter's  absence  would  deliver  the  warrants  to  the  creditors. 
These  twelve  warrants  were  all  made  out  at  the  same  time. 
They  all  bore  upon  them  the  indorsement  of  Seckel's  name,  as 
well  as  those  of  the  payees.  What  led  to  the  discovery  of 
the  alleged  forgeries  was,  that  another  one  of  this  class  of  war- 
rants had  been  returned  by  another  bank,  the  check  having 
been  "  raised  "  from  six  to  sixty  dollars  ;  this,  like  the  others, 
bore  upon  it  the  indorsement  of  Seckel's  name.  On  com- 
mencing to  investigate  into  that  matter,  Seckel  left,  and  has 
not  been  seen  since.  Mr.  Holden,  an  attorney  at  law,  had  had 
entire  charge  of  the  affairs  of  the  company,  and  of  the  as- 
signee, as  attorney.  He,  as  well  as  Buckley,  had  become  familiar 
with  the  handwriting  of  Seckel,  having  seen  much  of  it  in  the 
office.  As  to  the  three  warrants,  the  forgery  as  to  which  is  not 
contested,  the  payees  themselves  testified  to  the  forgery  of  their 
81— Y5th  III. 
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names  upon  them,  and  two  of  them  testified  that  they  had 
never  before  seen  the  warrants  which  were  payable  to  them. 

As  to  three  other  of  the  warrants,  the  names  of  the  payees 
in  them  were  those  of  persons  who  had  no  claims  against  the 
insurance  company,  and  were  entirely  unknown  to  Buckley. 
It  was  in  testimony  that  it  was  customary,  and  always  required 
by  Mr.  Holden  and  Buckley,  that  the  creditor,  upon  taking  his 
warrant  for  his  dividend,  should  sign  a  receipt  for  it  on  the 
stub  of  the  check  in  the  check-book.  As  to  all  these  twelve 
warrants,  the  creditors'  receipts  were  not  obtained.  As  to 
nine  of  the  warrants,  the  testimony  of  the  payees  was  not  had. 
But  Mr.  Holden  unequivocally,  and  Buckley  in  his  opinion, 
pronounce  the  signatures  upon  all  of  the  warrants  of  the  names 
of  the  payees,  to  be  in  the  handwriting  of  Seckel.  We  regard 
this  evidence  as  sufficient  to  justify  the  finding  that  such  was 
the  fact.  But  it  is  insisted  that  that  fact  alone  does  not  estab- 
lish the  forgery ;  that  Seckel  may  have  written  the  payees' 
names  upon  the  back  of  the  warrants,  at  their  direction,  and  in 
their  presence,  and  that  though  the  indorsements  be  in  the 
handwriting  of  Seckel,  still  they  may  be  the  valid  and  genuine 
signatures  they  purport  to  be.  But  it  must  be  held  prima  facie 
to  establish  that  the  indorsements  appearing  upon  the  warrants 
are  not  the  valid  indorsements  of  the  payees,  when  it  is  proved 
that  they  are  not  in  the  handwriting  of  such  payees.  It  cannot  be 
required  of  the  plaintiff,  in  the  first  instance,  to  go  further, 
and  prove  a  negative,  that  the  payees  did  not  authorize  Seckel 
to  write  their  names. 

The  signature  need  not  be  in  the  writing  of  the  indorser, 
but  if  it  be  not,  there  must  be  proof  that  he  had  authorized  the 
signature.  2  Parsons  on  ]N"otes  and  Bills,  16.  But  there  is 
here,  in  addition,  evidence  rebutting  the  idea  of  any  authority 
having  been  given  by  the  payees  to  Seckel,  to  write  their 
names  upon  the  warrants,  to  wit :  that  it  was  the  uniform 
practice  to  require  of  creditors  receiving  such  warrants,  to 
receipt  for  them  upon  the  stubs  of  the  warrants,  and  that  no 
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such  receipt  appears  in  the  case  of  any  one  of  these  war- 
rants. This  tends  to  show  that  the  warrants  never  came  into 
the  hands  of  the  payees,  and  that  they  knew  nothing  of  them, 
so  that  they  could  give  any  authority  to  indorse  them. 

And  further  testimony  to  the  same  end,  is  that  of  Holden, 
that  he  and  Buckley  repeatedly  instructed  Seckel,  that  they 
wished  these  warrants  to  bear  the  genuine  signatures  of  the 
payees  because  they  wanted  them  as  vouchers. 

There  was  no  opposing  testimony  upon  the  question  of  for- 
gery. The  testimony  in  the  case,  which  is  not  questioned  as  to 
competency,  is  to  our  minds  satisfactory  that  the  indorsements 
on  these  warrants  of  the  names  of  the  payees  were  forgeries. 

As  to  the  other  point,  of  delay  in  giving  notice  of  the  forgery, 
all  the  parties  through  whose  hands  the  warrants  passed,  resided 
in  the  city  of  Chicago.  The  testimony  shows  that  Buckley, 
upon  his  suspicion  being  excited  by  the  circumstance  of  the 
"  raised "  check  above  mentioned,  immediately  went  to  the 
Mechanics'  Bank,  and  requested  to  have  his  account  written  up 
as  soon  as  could  be,  in  order  to  obtain  all  the  warrants  there. 
This  was  done,  and  the  warrants  returned  to  him  as  vouchers, 
on  the  5th  of  August,  1873,  as  he  thinks ;  that  then  a  thorough 
investigation  was  had,  to  ascertain  what  ones  of  them  were 
forged ;  that  this  consumed  two  or  three  days,  the  whole  num- 
ber of  the  warrants  being  twelve  or  fifteen  hundred ;  that  the 
forged  ones  were  those  returned  to  the  Mechanics'  Bank,  on 
affidavit  made  of  the  forgery,  and  that  bank  then  credited  Buck- 
ley with  the  amount  of  the  warrants. 

The  cashier  of  the  Mechanics'  Bank  testifies,  that,  on  return 
of  the  warrants  by  Buckley,  they  were  assorted  to  each  bank 
that  had  sent  them  to  the  Mechanics'  Bank.  Those  assorted  to 
and  sent  by  the  Franklin  Bank  were  sent  to  that  bank  as  soon 
as  it  could  be  done,  the  next,  if  not  the  same  day,  and  that  bank 
paid  the  money  for  them.  It  appears  that  the  Franklin  Bank 
had  no  notice  of  the  forgery  before  the  9th  day  of  August,  1873, 
and  it  is  admitted  that  Schroeder  had  notice  of  it  on  that  day. 
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The  precise  day  on  whicli  Buckley  acquired,  or  the  Mechanics' 
Bank  had  notice  of  the  forgery,  is  left  somewhat  indefinite  by 
the  evidence,  further  than  as  may  appear  by  the  affidavit  of  the 
forgery  before  referred  to.  As  appears  from  that  affidavit,  it 
was  made  out  on  the  6th  of  August,  1873,  and  Buckley  dis- 
covered the  warrants  to  be  forgeries  on  the  4th  day  of  August, 
18T3. 

As  to  the  rule  to  be  applied  to  the  facts,  appellant's  counsel 
insists  that  at  least  as  great,  if  not  greater  diligence  is  required 
in  giving  notice  of  the  forgery,  as  is  necessary  to  fix  an  indorser, 
and  cites  in  support  of  such  rule.  Cox  v.  Masterman^  9  Barn. 
&  Cress.  902,  and  Parsons  on  Kotes  and  Bills,  vol.  2,  599,  where 
it  is  said,  "  iJ^otice  must  be  given  to  the  holder  as  soon  as  the 
forgery  is  discovered  ; "  and  Edwards  on  Bills  and  Notes,  1T9, 
where,  in  reference  to  the  payer  of  a  bill,  where  there  is  such  a 
forgery,  it  is  laid  down :  "  But  he  must  act  promptly,  and  must 
not  be  guilty  of  any  delay  in  giving  notice  of  the  forgery  as 
soon  as  he  ascertains  the  fact.  For  if  he  has  given  currency  to 
the  bill  having  upon  it  a  forged  indorsement,  or  been  guilty  of 
a  want  of  diligence  in  giving  notice,  he  cannot  recover  back 
the  money  paid,"  citing  in  support  the  case  of  Cox  v.  Master- 
Tnan. 

In  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287,  this  case 
of  Cox  V.  Masterman  is  commented  upon,  and  disapproved  as 
authority,  at  least  beyond  its  own  peculiar  circumstances  ;  the 
plaintiff  there,  paying  the  forged  acceptance,  being  chargeable 
with  a  knowledge  of  the  handwriting  forged,  and  therefore 
paying  it  negligently  and  without  due  caution.  And  it  is  there 
said,  in  the  case  of  the  Canal  Bank  v.  Bank  of  Albany :  "  But, 
where  each  party  enjoys  only  the  same  chance  of  knowledge 
(of  the  handwi'iting  forged),  no  case  demands,  any  thing  more 
than  reasonable  diligence  in  giving  notice  after  a  discovery  of  the 
forgery,"  The  same  principle  is  declared  in  Bank  of  Com- 
7nerce  v.  Union  Bank,  3  Comst.  230.  In  Sims  v.  Clark,  11 
111.  137j  it  was  held  by  this  court,  that  in  case  of  a  counterfeit 
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bill,  the  party  receiving  it  must  return  it  within  a  reasonable 
time  after  it  is  discovered  to  be  spurious,  or  he  loses  his  recourse 
upon  the  person  from  vrhom  he  received  it,  and  that  what  shall 
be  considered  a  reasonable  time  must  necessarily  depend  upon 
the  situation  of  the  parties,  and  the  facts  and  circumstances  of 
the  particular  case ;  and  so,  also,  in  Magee  v.  Cormach,  13  111. 
289 ;  Union  National  Banh  of  Chicago  v.  Baldenwick,  45 
id.  3Y6. 

The  rule  insisted  upon  by  appellant's  counsel  we  regard  a 
too  rigorous  one,  as  applicable  here,  and  that  the  better  author- 
ity is,  that  only  reasonable  diligence  was  required  to  be  e;xer- 
cised  in  giving  notice  of  the  forgery  after  its  discovery. 

"We  cannot  say  that  the  court  below  erred  in  finding  that, 

under  the  circumstances  of  the  present  case,  there  had  been 

such  reasonable  diligence  used. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Chaeles  Tobey 
William  Peice  et  al. 


CoNTKACT  —  rigM  of  contractor  to  damages  for  leing  delayed  in  Ids  work. 
Where  a  person  employed  to  f  urnisli  all  necessary  labor  and  materials,  and 
do  every  tbing  specified  under  the  bead  of  mason's  work,  etc.,  in  tbe  erection 
of  a  building,  the  iron  work  and  stone  cutters'  work  to  be  furnished  by  the 
employer,  is  delayed  in  the  completion  of  his  contract  by  the  delay  of  the 
employer  in  furnishing  the  iron  work  and  cut  stone,  he  will  be  entitled  to 
recover  damages  occasioned  by  the  delay,  and  such  damages  will  not  be 
waived  by  continuing  the  work  until  the  completion  of  his  contract. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  by  William  Price 
and  Ansel  B.  Cook  against  Charles  Tobey.  The  written  con- 
tract of  the  parties  under  which  the  plaintiffs  performed  labor, 
etc.,  provided  that  they  should  furnish  all  the  materials,  and 
perform  all  the  necessary  labor  under  the  head  of  mason's 
work  in  the  erection  of  a  building  for  the  defendant,  and  that 
the  defendant,  through  other  contractors,  should  furnish  the 
iron  work  and  cut  stone  for  the  building.  The  opinion  of  the 
court  states  the  other  material  facts. 

Mr.  John  Yajst  Aeman,  for  the  appellant. 

Mr.  H.  M.  Shepard,  for  the  appellees. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  Superior  Court  of  Cook  county, 
on  the  common  counts,  for  labor  and  materials  furnished  by  the 
plaintiffs  to  the  defendant,  and  for  extra  work,  and  damages  for 
delay  in  furnishing  iron,  cut  stone  and  other  material,  on  the 
part  of  the  defendant.  The  cause  was  tried  on  the  general 
issue,  by  the  court,  without  a  jury,  and  there  was  a  finding  and 
judgment  for  the  plaintiff,  for  twelve  hundred  and  eighty-seven 
dollars  and  thirty-six  cents.     The  defendant  appeals. 

The  contract  was  in  writing,  and  the  work,  though  not 
entirely  completed  in  the  time  specified,  was  accepted  by  defend- 
ant, without  objection,  as  in  performance  of  the  contract. 

The  only  matter  of  complaint  by  appellant  is  the  allowance 
by  the  court  of  damages  on  account  of  the  delay  in  iron  and 
stone  cutters'  work. 

The  iron  and  stone  cutters'  work  were,  by  the  contract,  to  be 
furnished  by  other  contractors  with  the  defendant.  The  con- 
tract provides  that  the  plaintiffs  should  do  their  work  in  con- 
nection with  the  other  mechanical  work  on  the  building,  and 
complete  it  by  the  1st  of  August,  1872.  The  contract  was 
made  April  22,  1872.  The  building  fronted  on  two  streets, 
the  first  story  of  which  was  fitted  with  colmnns,  between  which 


1874.]  ToBET  V.  Pkice  et  al.  647 

Opinion  of  the  Court. 

the  cast  iron  work  and  cut  stone  work  was  to  be  placed  in 
position  and  backed  up  witli  brick.  This  backing  up  with  brick 
was  part  of  the  plaintiffs'  contract,  and  it  was  to  be  done  in 
connection  with  the  iron  and  stone  work. 

The  proof  shows  defendant  did  not  furnish  his  iron  work 
until  about  the  middle  of  July,  nor  the  cut  stone  work  until 
near  the  last  of  ISTovember. 

The  plaintiffs  claimed  they  were  damaged  by  this  delay  of 
the  defendant,  and  damages  were  allowed  them  on  that  account. 

Appellant  argues,  if  he  was  tardy,  and  failed  to  furnish  the 
iron  and  cut  stone  work  seasonably,  the  plaintiffs  could  have 
abandoned  the  job,  and  brought  their  action  for  such  damages 
as  they  incurred  in  not  being  able  to  complete  it.  But  he 
argues,  if  instead  of  abandoning  the  job  they  elected  to  proceed 
and  complete  it,  they  will  be  presumed  to  have  waived  the  lapse 
of  time,  and  to  have  done  the  work  under  contract,  and  they 
can,  therefore,  claim  only  the  contract  price.  In  other  words, 
appellant  claims  appellees  are  entitled  to  no  damages  for  his 
delay.  We  know  of  no  authority  for  such  a  position.  Appel- 
lees could  have  abandoned  the  work  and  brought  their  action 
for  damages,  but  their  right  to  proceed  with  the  work  to  com- 
pletion, and  then  claim  damages,  cannot  be  seriously  questioned. 

The  performance  of  the  contract  by  appellees  was  dependent 
on  performance  by  appellant,  and  if  he  neglected  or  failed  to 
perform  in  due  season  his  part  of  the  contract,  by  which  appel- 
lees were  delayed  in  the  completion  of  the  work,  to  their  damage, 
common  reason  suggests  they  should  be  compensated  therefor. 
There  is  an  express  stipulation  in  the  contract  that  the  defend- 
ant shall  be  liable  to  plaintiffs  for  neglect,  carelessness,  or 
omission  of  duty  on  his  part,  or  any  persons  he  might  employ 
on  the  work. 

By  reason  of  appellant's  neglect,  or  that  of  his  employees,  to 
put  the  cast  iron  and  cut  stone  work  in  place,  ready  for  backing, 
appellees  were  delayed  nearly  four  months  beyond  the  time 
stipulated  for  the  completion  of  the  work.     Appellant  was  liable 
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to  damages  for  such  delay,  and  the  amount  found  by  the  court 
is  by  no  means  excessive.      It  was  clearly  for  the  benefit  of 
appellant  that  the  work  should  go  on,  rather  than  be  abandoned, 
and  he  ought  not  to  complain. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Joseph  Feank  et  al. 

V. 

Samuel  A.  Tolman  et  al. 


1.  JuKisDiCTiON  —  to  determine  the  person  entitled  to  receive  payment  of 
debt  due  from  a  bankrupt.  Where  an  insurance  company  is  adjudged  a 
bankrupt,  and  its  assets  placed  in  the  hands  of  an  assignee  by  proceedings 
in  the  Federal  court,  it  seems  that  court  has  jurisdiction  to  determine  the 
person  entitled  to  share  in  the  distribution  upon  a  policy  of  insurance,  and 
to  determine  whether  an  assignment  of  such  policy  is  voidable  on  the 
ground  of  fraud  practiced  by  the  assignee  upon  the  original  holder ;  but 
when  the  United  States  court  consents,  the  State  courts  may  also  take 
jurisdiction. 

2.  Fratjd  —  asbetioeen  vendor  and  vendee  —  representations.  Where  the 
purchaser  of  a  policy  of  insurance  under  which  a  loss  had  occurred,  and 
which  policy  was  issued  by  a  company  then  in  bankruptcy,  and  its  affairs 
were  so  confused  that  no  one  except  its  officers  knew  or  could  know  its 
condition,  represented  to  the  owner  that  he  had  been  informed  that  the 
company  could  not  pay  more  than  twelve  and  a  half  per  cent  of  its  liabili- 
ties, and  offered  to  give  eleven  per  cent  of  the  sum  due  on  the  policy,  and 
it  appeared  that  the  owner  did  not  rely  upon  such  representation,  but  took 
several  days  to  inform  himself  and  decide  whether  to  accept  the  offer,  and 
then  accepted  the  same,  and  it  also  appearing  that  claims  on  the  company 
were  then  selling  at  ten  cents  on  the  dollar,  and  it  afterwards  turned  out 
that  the  company  was  able  to  pay  from  sixty  to  one  hundred  per  cent  of 
its  liabilities,  it  was  held,  that  the  facts  would  not  warrant  a  court  of  equity 
in  setting  aside  the  sale  for  fraud,  at  the  suit  of  the  vendor. 

3.  Mistake  —  as  to  value  of  thing  sold,  no  ground  for  setting  aside  a  sale. 
It  is  not  every  mistake  in  the  sale  of  personal  property  or  choses  in  action, 
especially  where  it  relates  alone  to  its  value,  which  will  call  into  operation 
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the  equity  powers  of  the  court.  The  fact  that  a  claim  on  an  insolvent  cor- 
poration was  believed,  by  both  the  vendor  and  purchaser,  to  be  worth  not 
more  than  from  ten  to  twelve  and  a  half  cents  on  the  dollar,  when  a  sub- 
sequent investigation  showed  that  the  assets  of  the  company  were  sufficient 
to  pay  from  sixty  to  one  hundred  cents  on  the  dollar,  will  furnish  no  ground 
for  a  court  of  equity  to  set  aside  a  sale  of  the  claim  for  eleven  cents  on 
the  dollar,  in  the  absence  of  proof  of  any  imposition  or  fraud  practiced 
by  the  purchaser  on  the  vendor. 

Appeal  from  tlie  Circuit  Court  of  Cook  county ;  the  Hon. 
William  W.  Faewell,  Judge,  presiding. 

Tliis  was  a  bill  in  chancery,  exhibited  by  Joseph  Frank, 
Henry  L.  Frank,  Isaac  Meyer  and  Henry  C.  Frank  against 
Samuel  A.  Tolman,  John  A,  King,  M.  J.  Whitman,  S.  H. 
Southwick,  and  Henry  W.  Bishop,  assignee  in  bankruptcy  of 
the  State  Insurance  Company.  The  opinion  of  the  court  states 
the  object  of  the  bill  and  the  substance  of  the  material  facts. 

Mr.  John  Woodbeidge,  for  the  appellants. 

Mr.  John  Yan  Aeman,  for  the  appellees. 

Mr.  Chief  Justice  Walkee  delivered  the  opinion  of  the 
Court : 

The  undisputed  facts  of  the  case  are,  that  appellants  received 
a  policy  of  insurance  on  their  property  for  $5,000  from  the 
State  Insurance  Company ;  that  they  suffered  a  total  loss  by 
the  fire  of  October  9,  18T1,  and  that  proof  was  made  and  the 
loss  adjusted,  whereby  the  company  became  liable  to  pay  the 
f uU  amount  of  the  insurance ;  that  the  company,  after  the  fire, 
suspended  business,  and  in  the  spring  of  1872  were  put  into 
bankruptcy ;  that  in  July,  18Y2,  appellants  sold  their  policy  to 
one  M.  J,  Whitman,  and  received  from  him  $550,  being  eleven 
cents  on  the  doUar  of  the  nominal  amount  of  the  policy.  On 
the  next  day  Whitman  and  Southwick  sold  the  policy  to  Tol- 
man and  King,  receiving  $1,000  for  the  same,  and  delivered 
the  proofs  of  loss  to  them.  When  these  transactions  occurred, 
82— Y5th  III. 


650  Frank  et  al.  v.  Tolman  et  al.  [Sept.  T. 

Opinion  of  tlie  Court. 

appellants  were  not  informed  of  the  condition  of  the  company, 
or  the  probable  amomit  it  would  ultimately  pay.  And  it  seems 
that  the  assets  in  the  hands  of  the  assignee  were  sufficient  to 
pay  from  sixty  to  one  hundred  per  cent  on  the  claims  against 
the  company  when  the  sale  was  made. 

Upon  discovering  the  fact  that  the  assets  of  the  company 
were  capable  of  paying  so  large  a  per  cent,  appellants  filed  their 
bill,  first  in  the  Federal  court,  which  was  dismissed  for  want  of 
jurisdiction,  and  then  in  the  circuit  court  of  Cook  county,  to  set 
aside  the  sale.  It  is  claimed  in  the  bill  that  Whitman  was 
only  the  agent  of  Tolman  and  King,  and  purchased  the  policy  for 
them  ;  that  in  making  the  purchase  Whitman  knowingly,  and  for 
the  purpose  of  deceiving  appellants,  made  false  and  fraudulent 
representations  as  to  the  value  of  the  policy,  and  that  the  assets 
would  not  pay  more  than  twelve  and  a  half  cents  on  the  dollar, 
and  that  sales  of  policies  on  the  company  had  been  made  at  ten 
cents,  when  he  knew  that  such  statements  were  false,  and  that 
appellants  relied  upon  them  as  true,  and  were  thus  induced  to 
make  the  sale  at  the  price  they  did. 

The  court  below,  on  the  evidence  adduced,  refused  the  relief 
and  dismissed  the  bill,  and  the  case  is  appealed  to  this  court. 

Considering  this  whole  case,  it  develops  some  startling  delin- 
quencies in  the  officers  of  the  company  and  others,  in  dealing 
with  the  trust  fund,  that  should  have  been  held  for  the  policy 
holders.  But  as  it  only  "incidentally  affects  this  case,  we  deem 
it  unimportant  to  determine  its  precise  character,  or  its  effect 
on  the  rights  of  policy  holders.  That  will,  no  doubt,  be  prop- 
erly done  in  the  court  where  the  adjustment  of  these  policies 
and  the  application  of  the  assets  of  the  company  will  be  made. 
Nor  can  we  perceive  why  this  dispute  could  not  have  been  more 
speedily  and  as  well  adjusted  in  the  Federal  court,  on  an  order 
on  the  assignee  to  pay  the  money  to  the  person  entitled.  The 
fund  is  in  the  hands  of  the  officer  of  that  court,  and  entirely 
under  its  control.  The  assets  are  in  the  custody  of  the  law, 
under  provisions  of  the  bankrupt  act.     And  it  seems  to  us  that 
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the  most  natural,  expeditious  and  the  cheapest  mode  of  deteraiin- 
ing  which  of  two  claimants  to  a  portion  of  the  fund  thus  situated, 
is  entitled  to  its  receipt,  would  be  to  summarily  hear  evidence  on 
a  new  petition  to  the  bankrupt  court,  without  bill,  or  action  at 
law,  to  determine  the  rights  of  parties ;  but  as  it  appears  that  the 
United  States  circuit  court  has  consented  that  the  cu-cuit  court 
of  Cook  county  may  take  jurisdiction,  and  the  question  has  not 
been  raised,  we  shall  proceed  to  consider  and  determine  the  case. 
It  is  urged  that  Whitman  was  guilty  of  fraud  in  making  the 
purchase  of  this  policy ;  that  he  represented  that  he  was  fami- 
liar with  the  affairs  of  the  company,  and  falsely  and  fraudulently 
represented  to  appellants  that  the  assets  would  not  pay  more 
than  twelve  and  a  half  per  cent  on  the  indebtedness  proved  up 
against  it  before  the  commissioner  in  bankruptcy,  and  that  appel- 
lants relied  upon  his  representations  as  true,  and  were  thereby 
induced  to  sell  the  claim  to  him  at  eleven  per  cent  of  the  face  of 
the  claim.  An  attentive  examination  of  the  evidence,  we  think, 
fails  to  show  he  represented  himself  as  being  familiar  with  the 
affairs  of  the  company.  All  that  can  be  claimed  is,  that  he  may 
have  said  he  had  information  from  a  reliable  source,  but  there  is 
no  evidence  that  from  that  information  he  knew  that  his  represen- 
tation was  untrue.  From  the  evidence,  it  would  seem  that  the 
officers  of  the  company  had  so  returned  their  schedules  and  had 
so  kept  their  books  that  none  but  the  most  intelligent  could, 
without  patient  examination,  have  learned  or  even  approximated 
the  amount  of  dividends  that  would  ultimately  be  paid.  The 
books  of  the  company  and  their  schedules  were  confused,  con- 
tained false  entries,  and  failed  to  specify  amounts  of  debts 
owing  to  and  from  the  company.  We  understand  this  to  be  the 
purport  of  the  testimony  of  King  on  that  subject.  And  in  that 
confused  state  it  apparently  showed,  as  he  says,  but  about 
$17,000  of  assets  of  the  company.  He  testified,  that  just  before 
he  made  the  purchase,  and  when  he  commenced  the  investiga- 
tion, he  could  not  have  said  that  the  assets  would  have  paid 
twelve  and  a  half  cents  on  the  dollar. 
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The  proof  shows  that  the  market  price  of  these  claims,  about 
the  time  this  was  sold,  was  ten  cents  on  the  dollar.  And  with 
the  shrewd  men  in  business  in  the  citj,  if  the  true  condition  of 
the  company  could  have  been  readily  ascertained,  we  may  well 
suppose  it  would  have  been  found  by  parties  in  interest  with- 
out much  delay.  And  if  other  holders  of  policies  did  not 
learn  the  fact,  why  should  we  suppose  that  Whitman  knew  the 
facts.  He  was,  as  the  evidence  shows,  but^  an  insurance  bro- 
ker, buying  and  selling  these  policies  on  this  and  other  com- 
panies for  about  one  per  cent  commission.  Can  any  one  believe 
that  he  would  have  sold  at  such  low  rates  and  at  so  small  a  per 
cent  profit  had  he  known  the  true  condition  of  the  company  ? 
We  presume  no  one  would  so  conclude.  The  love  of  gain  is 
too  strong  for  men  to  so  act ;  nor  can  we  believe  that  Whitman 
was  an  exception  to  the  rule ;  at  any  rate  it  is  not  shown. 

J^or  do  we  believe,  although  he  so  testified,  that  Frank  relied, 
to  any  considerable  extent,  on  the  representations  of  Whitman. 
The  former  did  not  sell  at  the  first  interview,  although  he  vir- 
tually admits  that  he  knew  that  such  claims  had  been  selling 
at  ten  cents  on  the  dollar.  But  he  takes  time  for  two  or  three 
days.  For  what  purpose,  unless  to  find  whether  the  selling 
rate  was  higher  ?  As  a  good  business  man,  we  would  naturally 
expect  that  he  would  pursue  just  such  a  course  under  the  cir- 
cumstances. If  such  was  his  purpose,  can  any  one  doubt  that 
he  acquired  information  that  satisfied  him  of  the  market  value 
of  such  claims  ?  We  presume  not.  It  is  true  that  he  affects 
a  want  of  information  in  reference  to  his  claim  that  we  could 
hardly  expect,  considering  its  large  size.  But  we  must  say 
that  his  manner  of  testifying  is  Httle,  if  any,  more  satisfactory 
than  Whitman's.  They  both  seem  to  have  evaded  answering 
some  questions  that  would  not  have  been  expected  of  fair  wit- 
nesses. We  are,  from  the  whole  evidence,  unable  to  say  that 
it  is  proven  that  Whitman  acted  fraudulently  in  the  matter,  or 
that  the  sale  should  be  set  aside  on  that  ground. 

But  it  is  urged  that,  if  the  evidence  fails  to  establish  fraud, 
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it  clearly  proves  that  the  parties  acted  under  mutual  mistake 
as  to  the  facts.  That  there  was  mistake,  there  would  seem  to 
be  but  little  doubt.  But  does  such  a  mistake  require  a  court 
of  equity  to  set  aside  the  sale,  and  to  place  the  parties  in  statu 
quo  f  It  is  not  every  mistake  in  the  sale  of  personal  property, 
or  choses  in  action,  especially  where  it  relates  alone  to  its  value, 
which  will  call  into  operation  the  equity  powers  of  the  court. 
In  fact,  it  is  but  seldom  that  such  powers  are  exercised  in  refer- 
ence to  such  sales.  It  is  the  policy  of  the  law  to  leave  trade 
and  commerce  free  and  untrammeled,  so  far  as  their  interests 
require.  Usually  the  parties  must  protect  their  interests  in  all 
commercial  transactions  by  exacting  warranties,  guaranties,  and 
actions  at  law  for  frauds  and  dishonest  impositions.  If  a  court 
of  equity  were,  in  all  cases  of  mistake  in  such  sales,  to  assume  to 
afford  relief,  it  would  operate  to  impede  trade  and  greatly  hinder 
commercial  operations.  The  policy  of  the  law  is  to  leave  per- 
sonal property  and  all  of  the  incidents  of  trade  as  free  as  possi- 
ble, consistent  with  the  interests  of  communities  and  the  public 
welfare. 

In  this  case,  appellant  had  a  claim  on  an  insolvent  insurance 
company,  or  one  generally  supposed  to  be  insolvent,  the  affairs 
of  which  were  being  adjusted  and  wound  up  in  bankruptcy. 
At  the  time  the  sale  was  made,  we  infer  from  the  evidence  that 
all  considered  it  but  a  venture,  a  kind  of  hazard,  to  purchase 
claims  against  the  company,  as  they  were  selling  at  one-tenth 
of  their  nominal  value.  The  sources  of  information  were  open 
equally  to  both  parties,  and  each  seems  to  have  taken  the  hazard. 
Neither  knew  or  could  know  what  the  expense  of  administering 
the  assets  of  the  company  would  be,  nor  the  amount  that  would 
be  realized  from  the  assets.  Whether  large  sums  had  been 
held  back,  or  whether  other  large  sums  would  be  wasted  by  the 
assignee  or  expended  in  litigation,  no  one  could  tell.  It  was 
all  a  matter  of  conjecture.  There  is  no  pretense  that  either 
party  examined  the  books  of  the  company,  or  if  they  had,  that 
it  would  have  affected  the  sale  in  the  slightest  degree.     Had 


654  Frank  et  al.  v.  Tolmak  et  al.  [Sept.  T.  1874.] 


Opinion  of  the  Court. 


nothing  been  realized  on  the  claim  from  the  assets,  would  any 
one  claim  that  the  purchaser  could,  on  the  ground  of  mutual 
mistake,  have  recovered  back  the  money  he  had  paid  for  its 
purchase  ? 

If  relief  were  granted  in  this  case  because  there  is  such  dis- 
parity in  the  price  paid,  to  the  ultimate  value  of  the  thing  sold, 
why  not  when  it  is  less,  if  there  is  only  a  mistake  as  to  its  true 
value  ?  And  if  because  the  article  purchased  is  of  greater  value 
than  supposed,  then  relief  should  be  granted  when  it  is  of  less 
value  ?  It  has  always  been  supposed  that,  where  there  is  a  sale 
without  warranty,  guaranty,  or  fraud,  it  is  purely  at  the 
risk  of  the  parties.  It  is  one  of  the  firmly  established  rules  of 
equity,  that  the  mere  inadequacy  of  the  price  paid  is  not  a 
ground  of  relief.  But,  as  we  understand  this  case,  that  is  the 
only  ground  upon  which  we  could  reverse  the  decree  of  the 
court  below.  It  cannot  be  supposed  that  in  the  sale  of  chat- 
tels any  different  rule  should  obtain.  If  it  should,  then  a 
majority  of  such  sales  would  not  stand  the  test,  as  all  purchases 
for  profit  are  made  on  the  supposition  that  the  buyer  is  getting 
the  articles  for  less  than  he  will  be  able  to  sell  them.  This  is 
the  very  life  of  trade.  If  it  were  not  so,  it  would  languish  and 
die.  We  are  constrained  to  hold  that  the  purchase  by  Whit- 
man was  valid,  and  that  he  acquired  an  equitable  title  to  the 
claim,  and  if  so,  he  transmitted  a  like  title  to  the  purchasers 
from  him.    The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 
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ABATEMENT. 

Pendency  of  prior  suit. 

1.  Wliere  the  same  parties  intervene  in  a  subsequent  proceeding  to 
enforce  mec7ianic's  lien.  Wliere  parties  who  had  commenced  suits  to 
enforce  liens  under  a  lien  law,  during  the  pendency  of  their  suits  in- 
tervened in  a  suit  in  another  court,  brought  to  enforce  a  mechanic's 
lien,  it  was  Tield,  that  a  demurrer  was  properly  sustained  to  a  plea  set- 
ting up  the  pendency  of  their  suits,  as  to  allow  such  a  plea  would  be 
to  defeat  the  statute  requiring  all  persons  in  interest  to  be  parties,  and, 
in  many  cases,  be  productive  of  great  delay.  Their  prior  suits  would 
be  dismissed  after  such  intervention,  on  application.  Thielman  et  al. 
V.  Garret  al.  385. 

2.  Pendency  of  prior  proceeding  for  judgment  for  taxes  —  need  not 
he  pleaded  in  abatement.     See  PRIOR  ACTION  PENDING,  1. 

ACCEPTANCE.     See  BILLS  OP  EXCHANGE,  1,  2. 

ACCORD  AND  SATISFACTION. 

What  constitutes. 

1.  In  a  suit  where  accord  and  satisfaction  was  pleaded,  the  court 
instructed  the  jury,  that  "  accord  and  satisfaction  is  an  agreement  be- 
tween a  creditor  and  his  debtor  by  which  the  creditor  agrees  to  take 
and  receive  nothing  from  his  debtor  in  lieu  and  satisfaction  of  his 
claim :  "  Held,  that  the  instruction  was  erroneous.  American  et  al.  v. 
Bimpert,  228. 

2.  An  instruction  on  an  issue  of  accord  and  satisfaction,  besides 
being  based  upon  facts  not  proved,  used  the  word  "  excepted  "  instead 
of  "  accepted  "  in  reference  to  the  act  of  the  plaintiff,  but  failed  to  sub- 
mit whether  the  thing  given  was  delivered  and  accepted  in  satisfaction 
of  his  debt :    Eeld,  that  it  was  erroneous.  Ibid.  328. 

ACTIONS. 
Injury  from  unlawful  act. 

1.  Intervening  causes  —  original  wro7ig-doer  liable.  Where  an  act  is 
done  which  is  unlawful  in  itself,  such  as  placing  an  obstruction  in  a 
public  street  or  highway  which  detracts  from  the  safety  of  travelers. 
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the  author  of  it-will  be  held  liable  for  an  injury  resulting  from  the 
act,  although  other  causes  subsequently  arising  may  contribute  to  the 
injury.     Weick  v.  Lauder,  adm'r,  93. 

3.  Where  an  act  unlawful  in  itself  is  done,  from  which  an  injury 
may  reasonably  and  naturally  be  expected  to  result,  the  injury,  when 
it  occurs,  may  be  traced  back  and  visited  upon  the  original  wrong- 
doer, and  this  upon  the  pi'inciple  that  every  person  shall  be  held  liable 
for  all  those  consequences  resulting  from  his  unlawful  act  which  might 
have  been  foreseen  and  expected  as  the  result.  Ibid.  93. 

3.  Where  a  contractor  for  the  erection  of  a  house  in  the  city  of 
Chicago  placed  a  lot  of  brick  in  one  of  the  most  public  streets,  in  viola 
tion  of  the  ordinances  of  the  city,  and  on  the  opposite  side  of  the  street 
there  was  a  pile  of  lumber,  and  owing  to  these  and  pther  obstructions 
it  was  difficult  for  teams  to  pass  each  other  without  a  collision,  and  it 
appeared  the  plaintiff  had  two  teams  engaged  in  hauling  sand,  and  that 
while  they  were  returning  with  their  loads  the  plaintiffs  son,  aged, 
about  twelve  years,  got  upon  the  back  part  of  the  foremost  wagon, 
and  while  occupying  a  seat  with  his  back  to  the  tail-board,  the  wagon 
was  suddenly  stopped  by  a  collision  with  an  express  wagon  at  the 
place  of  the  obstruction,  and  the  driver  of  the  rear  wagon,  watching  j 
to  avoid  a  "collision  on  his  part,  did  not  observe  the  stoppage  of  the 
front  wagon  until  he  was  very  near  it,  and  in  attempting  to  stop  his 
wagon  the  tongue  was  elevated  and  struck  the  boy  in  the  abdomen, 
inflicting  a  wound  causing  his  death  :  Held,  in  a  suit  by  the  plaintitf, 
as  the  personal  representative  of  the  deceased,  that  the  contractor  was 
liable,  and  the  injury  must  be  traced  to  the  first  wrong  —  the  obstruc- 
tion of  the  street  by  him.  Ibid.  98. 

To  RECOVER  MONEY  PAID  TO  AGENT. 

4.  Where  money  paid  to  an  agent  of  an  insurance  company  has  not 
been  paid  over  to  the  company,  or  accounted  for  to  it,  the  company 
having  in  the  mean  time  become  insolvent,  cannot  maintain  an  action 
for  its  recovery,  as  the  consideration  for  which  it  was  paid  has  failed. 
Smith  V.  Binder,  493. 

To  RECOVER  BACK  INSURANCE  PREMIUM. 

5.  By  reason  of  insolvency  of  company.  Where  a  party  insuring 
has  paid  the  premium  to  the  agent  of  the  company,  and  before  the 
agent  has  paid  over  the  same,  or  assumed  any  liability  on  account  of 
it,  the  company  becomes  insolvent,  and  such  party  notifies  the  agent 
that  he  claims  the  money,  and  does  not  rely  upon  the  policy  issued  to 
him,  which  is  worthless,  he  may  recover  back  the  premium  in  a  suit 
against  the  agent,  even  though  he  does  not  surrender  the  policy  until 
after  suit  brought.   Ibid.  493. 

Whether  party  liable  for  acts  of  officer  . 

6.  As  where  the  officer  seizes  the  property  of  a  stranger  under  a  dis- 
tress warrant.     See  TRESPASS,  7,  8,  9. 
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Breach  op  agreement  to  abii>e  by  award  . 

7.  Wiether  action  will  lie.     See  ARBITRATIONS  AND  AWARD,  8. 
Delay  in  work  by  employer. 

8.  Right  of  contractor  to  recover  damages.    See  CONTRACTS,  8. 
To  recover  balance  op  account. 

9.  After  having  received  payment  under  protest.  See  SETTLE 
MENT,  1. 

Consolidation  op  railroads. 

10.  Right  of  action  for  work  done  for  one  of  the  original  companies. 
See  RAILROADS,  5. 

Injury  to  riparian  owner. 

11.  By  erection  of  a  railroad  bridge  —  right  of  action  therefor.  See 
RIPARIAN  PROPRIETORS,  1. 

Upon  promise  to  another. 

12.  WlietJier  action  will  lie.    See  PARTNERSHIP,  3,  4,  5. 

ADJACENT  PROPRIETORS. 
Flowing  water  upon  land  op  another.    See  EASEMENTS  AND 
SERVITUDES,  5,  6. 

ADMISSIONS. 
By  demurrer. 

As  to  facts  pleaded.    See  PLEADING,  8. 
By  other  pleadings.     See  same  title,  7. 

ADVERSE  POSSESSION.     See  POSSESSION,  3,  4,  5. 

AFFIDAVIT  OF  MERITS. 
On  appeal  from  justice  op  the  peace. 

In  action  of  trover  —  no  affidavit  of  merits  required.  See  APPEALS 
AND  WRITS  OF  ERROR,  8. 

AGENCY. 

Liability  op  agent  to  refund  money. 

1.  When  principal  is  not  entitled  thereto.  WTiere  a  contract  lias 
been  rescinded,  or  a  person  lias  received  money  as  agent  of  another, 
who  had  no  right  thereto,  and  has  not  paid  it  over,  an  action  may  be 
maintained  against  the  agent  by  the  party  entitled  to  it,  to  recover  the 
money  ;  and  the  mere  passing  such  money  in  account  with  his  princi- 
pal, or  making  a  rest  without  any  new  credit  given  to  him,  fresh  bills 
accepted,  or  further  sums  advanced  to  the  principal  in  consequence  of 
it,  is  not  equivalent  to  a  payment  of  the  money  to  the  principal.  But, 
in  general,  if  the  money  be  paid  over  before  notice  to  retain  it,  the 
agent  is  not  liable.     Smith  v.  Binder,  492. 

83— 75th  III.  • 
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AGENCY.     Continued. 
Liability  of  agent  to  principal. 

2.  Wliere  one  acting  as  agent  for  another  sends  orders  to  a  com- 
mission merchant  for  the  purchase  and  sale  of  grain  in  the  Chicago 
market,  for  future  delivery,  in  his  own  name,  and  takes  money  from 
his  principal  necessary  to  be  used  in  effecting  the  business,  and  a  loss 
of  profits  occurs  through  the  fault  or  negligence  of  the  commission 
merchant,  the  agent  carrying  out  his  instructions  will  not  be  liable  to 
his  principal.     WhitlocTc  v.  Hicks,  460. 

Liability  of  principal  for  acts  of  agent. 

3.  Acts  of  agents  of  corporations,  when  binding.  Where  a  person 
is  held  out  to  the  public  as  a  general  agent  of  a  corporation,  and  he  so 
represents  himself,  and  acts  as  such  in  other  matters,  his  acts,  as  such, 
in  a  particular  case,  will  bind  the  corporation,  even  though,  according 
to  his  secret  instructions,  he  may  have  transcended  his  authority. 
Home  Life  Ins.  Co.  v.  Pierce,  426. 

Declarations  of  an  agent. 

4.  Whether  binding  on  the  principal.     See  EVIDENCE,  5,  6. 
Commissions  of  agent — misconduct. 

5.  When  goods  are  intrusted  to  an  agent  to  be  sold  on  commission, 
and  the  proceeds  to  be  accounted  for  monthly,  if  he  sells  the  goods 
and  converts  the  proceeds  to  his  own  use,  rendering  no  account,  he 
will  be  entitled  to  no  commissions.  Brannan  et  al.  v.  Strauss  et  al. 
234. 

Agent  dealing  with  matter  of  agency. 

6.  An  agent  or  broker  employed  to  purchase  for  his  principal  cannot 
become  the  seller  without  notice  to  the  principal.  Therefore  a  com- 
mission merchant  employed  to  go  upon  the  market  and  buy  for  another 
a  given  quantity  of  wheat  for  cash,  is  not  authorized  to  turn  over  to 
his  principal  wheat  held  by  him,  even  if  he  charges  no  more  than  the 
market  price.  His  interest  must  not  come  in  conflict  with  his  duty. 
Tewksbury  et  al.  v.  Spruance  et  al.  187. 

Fact  of  agency  may  be  shown. 

7.  Although  the  business  was  done  in  agent's  name.  Although  an 
agent  may  transact  the  business  in  his  own  name,  and  those  with 
whom  he  dealt  only  knew  him  in  the  transaction,  yet,  in  a  suit  between 
him  and  the  person  for  whom  he  acted,  he  may  show  the  true  charac- 
ter of  the  transaction,  and  their  rights  will  be  settled  accordingly. 
Whitlock  V.  Hicks,  460. 

Notice  to  agent. 

8.  When  binding  on  principal.  Where  a  party  sends  another  to 
get  certain  articles  for  use,  and  he  gets  them,  the  latter,  as  to  the 
transaction,  will  necessarily  be  the  agent  of  tlie  former,  and  if  the 
party  letting  the  articles  go,  informs  him  what  his  charge  is  per  day 
for  the  use  of  the  same,  being  about  a  matter  affecting  a  special  duty 
with  which  the  agent  is  intrusted,  if  the  articles  are  retained  the 
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principal   will   be   bound   to  pay  sucb  price.     Sterling  Bridge  Co,  v. 
Baker,  139.  * 
Husband  as  agent  of  his  wife. 

9.  In  respect  to  her  separate  property.  See  MARRIED  WOMEN, 
5,  6,  7. 

Illinois  and  Michigan  canal. 

10.  WJiether  city  of  Chicago  in  exercising  power  of  widening  and 
deepening  canal,  under  act  of  1865,  was  the  agent  of  the  Slate.  See 
ILLINOIS  AND  MICHIGAN  CANAL,  1, 

Factors  —  commission  merchants. 

11.  Liahility  to  the  principal.     See  FACTORS,  1,  2. 

ALLEGATIONS   AND  PROOFS.     See  PLEADING   AND   EVIDENCE, 
2,  3,  4,  5. 

ALTERATION. 
Whether  material. 

1.  And  effect  on  guarantors.  An  alteration  of  a  promissory  note, 
by  adding  the  words,  "  payable  at  53  Lake  street,"  at  the  time  of  its 
delivery,  with  the  consent  of  the  maker,  is  material,  and  if  done  with- 
out the  knowledge  or  consent,  express  or  implied,  of  persons  who  had 
placed  their  names  upon  the  back  of  the  note  as  guarantors  before 
delivery,  will  operate  to  discharge  them.    Pahlmanet  al.  v.  Taylor,  629. 

When  consent  implied. 

2.  Consent  by  partner.  Where  a  note  was  executed  by  one  partner 
for  money  to  be  loaned  to  the  firm,  and  the  other  two  partners  indorsed 
their  names  upon  the  sanig  before  delivery,  as  guarantors,  and  in 
trusted  the  same  with  the  maker  to  procure  the  money,  which  he  did, 
and  the  latter  consented  at  the  time  of  its  delivery  that  the  payee 
should  add  the  words,  "  payable  at  53  Lake  street,"  and  thereupon  re- 
ceived a  check  for  the  loan,  payable  to  the  firm,  it  was  held  that  the 
maker,  as  partner  of  the  guarantors,  had  implied  authority  to  give  his 
consent  to  the  alteration,  and  that,  therefore,  the  guarantors  were  not 
discharged  by  the  alteration  so  made  without  their  actual  knowledge. 
Ibid.  629. 

Subsequent  ratification.     See  RATIFICATION,  1. 

AMENDMENTS. 

After  decision  in  supreme  court. 

1.  Amendment  of  hill  in  chancery.  Where  a  party  in  his  bill  for 
specific  performance  conceded  title  in  the  vendor,  and  a  state  of  facts 
upon  which  this  court  on  appeal  gave  a  decision  in  his  favor  for  the 
relief  sought,  it  was  held  that  he  ought  not  to  be  allowed,  after  the 
cause  was  remanded,  by  a  subsequent  amendment  of  his  bill,  to  dis- 
pute the  facts  upon  which  he  obtained  a  decision  favorable  to  his  in- 
terests.    Lombard  v.  Chicago  Sinai  Congregation,  271. 
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AMENDMENTS.     Continued. 

Amendment  of  declaration. 

2.    When  allowable.     See  CONTINUANCE,  3. 

APPEALS  AND  WRITS  OF.  ERROR. 

Whether  a  judgment  is  final. 

1.  The  judgment  of  the  circuit  court  reversing  a  judgment  rendered 
in  the  county  court,  and  remanding  the  cause,  is  not  a  final  judgment, 
and  no  appeal  lies  from  it.    Phelps  v,  Dolan  et  al.  90. 

Writs  of  error. 

2.  Generally.  A  writ  of  error  is  a  writ  of  right,  and  the  final  judg- 
ment of  an  inferior  court  of  record  is  subject  to  review  by  this  court  on 
a  writ  of  error,  except  in  cases  where  the  legislature  has  provided 
otherwise.     Hall  v.  Thode,  173. 

3.  In  contested  election  case.  A  proceeding  to  contest  an  election 
being  purely  statutory  is  governed  entirely  by  the  statute,  and  that 
having  provided  for  reviewing  the  action  of  the  county  court  by  appeal, 
that  remedy  must  be  pursued,  and  a  writ  of  error  will  not  lie.  If  no 
remedy  by  appeal  had  been  given,  then  a  writ  of  error  would  lie. 
Ibid.  173. 

Appeal  from  county  court. 

4.  The  right  must  he  exercised  under  conditions  imposed  hy  law. 
While  the  right  of  appeal  from  the  judgments  of  the  county  courts  is 
conferred  by  the  constitution,  it  can  only  be  exercised  under  such  con- 
ditions as  may  be  imposed  by  the  legislature.  Andrews  v.  Bumsey  et 
al.  598. 

5.  Deposit  of  money  on  appeal  from  judgment  foi'  taxes.  The  law 
requiring  a  party  appealing  from  the  judgment  of  the  county  court 
against  his  lands  for  taxes,  to  deposit  a  sum  equal  to  the  amount  of 
the  judgment  and  costs,  is  not  unconstitutional.     Ibid.  598. 

From  county  court  to  circuit  court. 

6.  In  insolvent  proceeding.  Where  a  party  arrested  on  a  capias  ad 
satisfaciendum  denies  the  grounds  for  his  arrest  stated  in  the  plaintiff's 
affidavit,  and  demands  a  jury  to  try  the  question  in  the  county  court, 
and  they  find  against  him,  and  the  court  remands  him  back  to  the  offi- 
cer having  him  in  custody,  such  remanding  order  is  not  a  ministerial, 
but  a  judicial  act,  and  is  for  all  purposes  final,  and,  therefore,  an  appeal 
lies  from  such  order  to  the  circuit  court.     Bowden  v.  Bowden,  143. 

Appeal  from  justice  of  the  peace. 

7.  Whether  notice  thereof  required.  When  an  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  is  taken  and  perfected  before  the  justice, 
no  summons  or  other  notice  to  the  appellee  is  required,  but  he  is  bound 
to  follow  the  appeal,  and  the  law  does  not  require  that  the  appeal 
should  be  prayed  for  at  the  time  of  rendering  judgment.  Fix  v.  Quinn 
et  al.  232. 
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Affidavit  of  merits. 

8.  On  appeal  from  justice  of  the  peace  in  action  of  trover.  There  is 
no  law  requiring  the  appellant,  on  an  appeal  from  a  justice  of  the 
peace  to  the  superior  court  of  Cook  county,  from  a  judgment  in  trover, 
to  file  an  aiiidavit  of  merits  as  a  precedent  to  his  right  to  trial  on  his 
appeal.  The  General  Practice  Act  of  1873,  as  well  as  the  act  of  1857, 
regulating  the  practice  in  the  courts  of  Cook  county,  which  is  now 
abrogated,  provides  for  an  affidavit  of  merits  only  in  actions  ex  con- 
tractu.    Wayne  et  al.  v.  Stern,  313.  ' 

APPURTENANCES. 

Easement  in  public  highway. 

And  where  the  fee  had  passed.     See  HIGHWAY,  4. 

ARBITRATION  AND  AWARD. 

Parol  submission. 

1.  Whether  binding.  A  parol  submission  to  arbitrators  and  award 
are  valid  and  binding  upon  the  parties,  as  a  common  law  arbitration. 
Phelps  V.  Bolan  et  al.  90. 

2.  Must  be  mutual.  The  rule  is,  in  case  of  a  partial  submission  to 
arbitration,  that  it  is  necessary  to  prove  not  only  that  both  parties 
promised  to  abide  by  the  award,  but  that  the  promises  were  concurrent 
and  mutual,  for  otherwise  each  promise  is  but  a  nudum  pactum. 
Ingraham  et  al.  v.  Whitmore  et  al.  24. 

Who  may  submit  to  arbitration. 

3.  A  mere  broker  or  commission  merchant  to  make  sales  for  his 
principal  has  no  authority  by  virtue  of  his  agency  to  make  any  sub- 
mission to  arbitration  that  will  be  binding  on  his  principal.     Ibid.  24. 

Hearing  before  umpire. 

4.  An  umpire  chosen  to  decide  in  case  of  disagreement  of  the  arbi- 
trators, having  the  right  to  make  an  award  without  either  of  the  arbi- 
trators joining  with  him,  in  the  absence  of  any  agreement  or  assent  of 
the  parties  dispensing  with  a  full  hearing  by  him,  it  is  his  duty  to  hear 
the  whole  case  and  to  make  a  distinct  award  thereon  as  the  result  of  his 
judgment.  In  such  a  case,  if  he  decides  the  case  without  a  hearing, 
simply  on  the  statements  of  the  arbitrators,  his  award  will  be  void. 
Ibid.  24. 

Ex  parte  hearing  —  without  notice. 

5.  The  doctrine  is  well  settled  that  when  an  arbitrator  proceeds 
entirely  ex  parte,  without  giving  the  party  against  whom  the  award  is 
made  any  notice  of  the  proceeding  under  the  submission,  the  award  is 
void,  and  it  is  not  necessary  to  show  corruption  on  the  part  of  the  arbi- 
trator.    Ibid.  24. 
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ARBITRATION  AND  AWARD.     Continued. 

Of  the  award. 

6.  Its  requisites.  It  is  essential  to  the  validity  of  an  award  that  it 
should  make  a  final  disposition  of  the  matters  embraced  in  the  submis- 
sion, so  that  they  may  not  become  the  subject  or  occasion  of  future 
litigation,  and  the  law  requires  certainty  to  a  common  intent  in  the 
award.     Ibid.  24. 

7.  On  the  submission  of  the  liability  of  the  defendant  on  an  alleged 
sale  and  constructive  delivery  of  twenty-five  barrels  of  sugar,  to  arbi- 
tration, the  umpire  awarded  that  the  facts  were  sufficient  to  constitute 
a  customary  delivery  of  the  sugar,  but  failed  to  show  the  amount  of 
the  sugar  or  the  price  to  be  paid  by  the  defendant,  or  give  any  data 
from  which  the  same  could  be  ascertained  by  computation  :  Held,  that 
the  award  was  void  for  uncertainty.     Ibid.  24. 

Breach  of  agreement  to  abide  by  award, 

8.  WJietheT  action  will  lie.  An  action  for  the  breach  of  an  agreement 
to  abide  the  award  of  arbitrators  cannot  be  maintained,  unless  it  appears 
that  the  defendant  has  in  some  way  revoked  the  submission,  and  when 
the  submission  is  not  binding  for  want  of  mutuality,  no  action  will  lie 
for  a  breach  of  the  agreement.     Ibid.  24. 

Liability  op  arbitrator  to  contestant. 

9.  Where  two  parties  submitted  their  matters  to  arbitrators,  the 
plaintiff  putting  up  $40  in  the  hands  of  the  arbitrator  selected  by  him, 
as  security  for  any  award  against  him,  and  the  other  arbitrator  agreed 
to  be  responsible  to  the  extent  of  $40,  for  any  award  against  the  other 
party  ;  and  upon  an  award  in  favor  of  the  plaintiff  of  $15,  the  arbitra- 
tor agreeing  to  be  responsible,  paid  him  that  sum  :  Held,  that  the  arbi- 
trators, or  either  of  them,  were  not  liable  to  the  plaintiff  on  the  ground 
that  an  account  for  wheat  was  improperly  concluded  in  the  award. 
Phelps  v.  Dolan  et  al.  90. 

ARREST. 
Right  of  person  to  resist  arrest. 

When  the  affidavit  on  which  the  warrant  issued  failed  to  give  jurisdic- 
tion.   See  CRIMINAL  LAW,  2. 

ASSAULT  AND  BATTERY. 
Abusive  words. 

1.  Wo  justification.      The  charging  of  a  party  as  being  a  swindler  is 
no  justification  for  his  assaulting  and  beating  the  person  using  such 
abusive  words.    Sorgenfrei  v.  Schrceder,  397. 
Threats  not  communicated. 

3.  Are  not  admissible.     See  EVIDENCE,  13. 

ASSIGNMENT. 
Liability  op  assignor. 

1.  Whether  diligence  necessary.  Where,  at  the  maturity  of  the  first 
of  two  assigned  promissory  notes,  one  of  the  makers  has  left  the  State, 


INDEX.  663 

ASSIGNMENT.    Liability  op  assignor.     Continued. 

and  the  other  maker  is  insolvent,  and  at  the  time  of  the  maturity  of 
the  second,  both  of  the  makers  have  left  the  State,  these  facts  vcill 
excuse  any  want  of  diligence  of  the  holder  by  suit,  and  the  liability  of 
the  indorsers  will  become  fixed  without  such  suit  against  the  makers. 
Aldrich  v.  Ooodell,  452. 

Assignee  op  note  given  to  his  agent. 

2.  Takes  subject  to  defense.  Where  an  agent,  in  selling  territory  for 
a  patent  right  for  his  principal,  takes  notes  payable  to  himself  and 
assigns  the  same  to  his  principal,  the  latter  will  not  be  an  innocent 
assignee  so  as  to  cut  off  a  defense,  but  he  will  be  treated  as  though  he 
was  the  original  payee.     Neil  v.  Ouinmings,  170. 

Assignee  op  note  signed  in  ulank. 

3.  Liability  of  maker.  Where  a  party  signs  a  promissory  note  in 
blank,  knowing  what  he  is  signing,  and  the  same  is  indorsed  before 
maturity  to  a  bona  fide  purchaser  without  notice  of  any  .infirmity 
attached  to  it,  it  seems  he  will  be  responsible  for  its  payment.  Hudson 
V.  Ilanson,  198. 

Assignee  before  maturity. 

4.  When  'protected  against  a  mortgagee  of  a  vendor  of  land,  as  re- 
spects notes  given  for  purchase  money.  See  MORTGAGES  AND 
DEEDS  OF  TRUST,  5. 

Right  to  contribution  for  division  fences. 

5.  Is  a  mere  chose  in  action  and  not  assignable.    See  FENCES,  1 

ATTORNEY  AT  LAW. 
Rule  of  his  compensation. 

1.  Whether  he  can  charge  broker's  commissions.  Where  an  attorney 
at  law  has  agreed  to  attend  to  all  of  a  person's  legal  business  without 
charge,  in  consideration  of  being  furnished  with  offices  without  charge, 
and  he  is  called  upon  to  bid  in  land  for  such  client,  which  he  does,  and 
assists  in  leasing  the  same,  even  if  the  services  do  not  strictly  fall 
within  his  contract,  he  will  have  no  right  to  have  the  value  of  such 
services  estimated  upon  the  basis  of  commissions.  Dyer  v.  Sutherland 
583. 

2.  Evidence  bearing  upon  question  of  value  of  senoices.  In  a  suit  by 
an  attorney,  to  recover  the  value  of  services  performed  by  him  for  the 
defendant,  in  a  case  where  there  was  no  implied  undertaking  to  pay 
him  commissions,  but  in  which  he  claimed  commissions,  it  was  held 
error  for  the  court  on  his  cross-examination  to  refuse  to  allow  an 
inquiry  as  to  the  value  of  his  services  by  the  day.  as  it  was  a  proper 
ingredient  in  fixing  the  measure  of  recovery,  even  if  it  was  not  the 
exact  standard.     Ibid.  583. 

BAILMENT. 
Liability  of  bailee  for  loss. 

Where  a  person  procures  the  use  of  a  jack-screw  for  hire,  and  the 
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same  is  lost  and  not  returned  to  the  owner,  the  hirer  will  be  liable  for 
its  value.     Sterling  Bridge  Go.  v.  Baker,  139. 

BANKEUPTCY. 
Distribution  of  estate. 

WJiat  court  may  determine.    See  JURISDICTION,  1. 

BETTING  ON  ELECTIONS.     See  WAGERS,  3,  4. 

BILLS  OF  EXCHANGE. 

Acceptance. 

1.  WJiat  is  proof  of  acceptance.  Where  the  acceptance  of  a  draft  or 
bill  of  exchange  is  declared  upon,  proof  that  the  defendant,  upon  whom 
it  was  drawn,  promised  to  accept  the  same  before  it  was  drawn,  and, 
after  it  was  drawn,  verbally  promised  the  holder  to  pay  it,  is  clearly 
sufficient  to  support  the  declaration.  Sturges  v.  Fourth  National  Barik 
of  Chicago,  595. 

2.  Parol  acceptance.  A  parol  acceptance  of  a,  bill  of  exchange  is  as 
binding  and  as  conclusive  as  if  the  acceptance  was  in  writing.  Ibid. 
595. 

Authority  to  pay. 

3.  Where  a  party  had  agreed  to  pay  to  the  amount  of  the  value  of 
grain  consigned  to  him  by  his  agent  and  on  his  drafts,  the  shipping 
receipt  accompanying  a  bill  drawn  on  him  by  the  agent  was  held  suffi- 
cient authority  in  a  party  to  such  arrangement  to  pay  the  same.  Ibid. 
595. 

BILL  OF  REVIEW.     See  CHANCERY,  9, 10, 11. 
BOUNDARIES. 

May  be  fixed  by  adjacent  owners. 

1.  Monuments,  established  by  acts  of  the  owners  of  adjacent  lands, 
are  as  effectual  to  limit  the  boundaries  of  their  respective  lands,  when 
accompanied  by  actual  possession,  as  appropriate  descriptions  in  their 
deeds.     Kerr  et  al.  v.  Hitt,  51. 

Long  acquiescence. 

3.  Estoppel.  Where  the  patentee  of  a  fractional  tract  of  land  made  a 
conveyance  of  the  north  half  thereof  in  pursuance  of  a  prior  agreement 
to  convey  to  the  grantee  a  strip  twenty  rods  wide  off  the  north  end,  and 
about  the  date  of  the  deed  a  blazed  line  was  made  across  the  entire  tract 
so  as  to  cut  a  strip  twenty  rods  wide  off  the  north  side,  and  the  paten- 
tee afterwards  conveyed  to  D  all  of  the  tract,  excepting  the  part  pre- 
viously conveyed,  and  it  appeared  that  all  the  parties  acquiesced  in  the 
line  run  as  the  boundary  of  their  respective  lands,  and  exercised  con- 
tinuously for  over  thirty  years  acts  of  ownership  over  the  land  with 
reference  to  such  line  as  the  true  boundary,  and  made  division  fences 
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upon  such,  line,  neither  claiming  any  of  the  land  beyond  such  line : 
Held,  that  the  heirs  of  the  first  grantee  were  estopped  to  deny  that 
such  division  line  was  correct,  and  from  claiming  any  of  the  land  south 
of  such  line,  and  that  the  second  grantee  was  protected  in  his  posses- 
sion also  under  the  twenty  years  limitation  law.  Ibid.  51. 
Boundaries  of  cities. 

3.  Changing  the  same.  See  LEGISLATIVE  AND  JUDICIAL 
POWERS,  1,  3;  TAXATION,  10. 

BURDEN  OF  PROOF.     See  EVIDENCE,  14  to  18. 

BUTTER  AND  CHEESE  MANUFACTORIES. 

Construction  op  act  op  1869. 

1.  The  act  of  March  9,  1869,  entitled  "  An  act  to  protect  butter  and 
cheese  manufactories,"  in  providing  a  penalty  for  supplying,  or  bring- 
ing to  be  manufactured,  milk  diluted  with  water,  etc.,  w^asnot  intended 
to  apply  to  a  person  engaged  in  making  butter  and  cheese  on  his  own 
account,  but  to  such  factories  as  are  conducted  upon  a  joint  co-operative 
plan.    Phillips  v.  Meade,  334. 

3.  The  words  supply  to  he  manufactured  or  bring  to  be  manufactured, 
as  used  in  the  act,  cannot  be  construed  to  mean  a  sale  ;  neither  would 
a  sale  necessarily  imply  that  the  article  was  brought  or  supplied  to  be 
manufactirred.     Ibid.  334. 

3.  In  a  suit  by  the  sole  owner  of  a  butter  and  cheese  factory  who 
was  operating  the  same  for  his  own  use  and  benefit,  against  one  who 
had  sold  him  milk,  to  recover  the  penalty  given  by  the  act,  on  the 
ground  that  the  seller  had  skimmed  the  milk  before  delivery,  it  was 
held,  that  the  plaintiff  was  not  entitled  to  recover  even  if  the  seller 
had  skimmed  the  milk.  If  the  seller  had  violated  his  contract,  he  was 
liable  to  the  purchaser  in  an  ordinary  action  for  the  damages  he  had 
occasioned.     Ibid.  334. 

CARRIERS. 

Carriers  op  passengers. 

Rules  requiring  tickets.  Carriers  of  passengers  may  lawfully  re- 
quire those  seeking  to  be  carried,  to  purchase  tickets  when  convenient 
facilities  to  that  end  are  afforded,  to  exhibit  them  to  the  person  desig- 
nated by  the  carrier  for  that  purpose,  and  surrender  them  after  secur- 
ing their  seats  when  required  by  the  person  in  charge.  Such  require- 
ments are  reasonable  ones  to  protect  the  carrier  against  imposition  and 
the  fraud  of  its  employees.    Pullman  Palace  Car  Co.  v.  Reed,  125. 

CASE. 

When  the  action  lie. 

1.  Generally.     Whoever  does  an  illegal  or  wrongful  act  is  answer- 
able for  all  the  conseauences  in  the  ordinary  and  natural  course  of 
84— T5th  III. 
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events,  though  these  consequences  be  directly  brought  about  by  the 
intervening  agency  of  others,  provided  the  intervening  agencies  were 
set  in  naotion  by  the  primary  v?rong-doer,  or  provided  the  immediate 
acts  causing  the  damage  are  the  necessary  or  legal  and  natural  conse- 
quence of  the  original  wrongful  act.     Philpot  et  al.  v.  Taylor,  309. 

2.  For  selling  land  of  another  xoithout  autliority.  Where  a  party, 
•  falsely  pretending  to  be  the  agent  of  the  owner  of  land  to  sell  the 
same,  executes  a  contract  for  its  sale,  which  is  recorded,  and  upon 
which  the  purchaser  brings  suit  for  a  specific  performance,  whereby 
the  owner  is  put  to  trouble  and  expense  in  defending  the  same,  such 
pretended  agent  will  be  liable  to  the  owner  in  an  action  on  the  case  for 
the  damages  sustained  by  him  in  defending  the  suit.     Ibid.  309. 

CHANCERY. 
Jurisdiction  —  remedy  at  law. 

1.  Where  one  who  contracts  to  build  a  house  fails  to  complete  his  con- 
tract according  to  its  terms.  Where  a  bill  in  equity  showed  that  the 
complainant  employed  one  B  to  do  certain  work  in  the  erection  and 
completion  of  a  house,  for  which  he  was  to  pay  $6,075  ;  that  he  had 
made  payments  amounting  to  $5,883.72  ;  that  B  failed  to  comply  with 
the  terms  of  the  contract,  and  did  not  complete  the  work  to  be  by  him 
performed,  in  a  careful,  skillful  and  workmanlike  manner,  specifying 
particularly  wherein  he  so  failed  ;  that  complainant  was  damaged 
thereby  $1,000,  and  much  more  than  otherwise  would  be  due  under 
the  contract,  and  that  there  was  nothing  due  to  B ;  also  charging,  that 
since  such  payments,  the  complainant  had  received  notices  from  many 
persons  claiming  liens  as  sub-contractors,  whose  claims  amounted  to 
$4,500,  and  that  they  have  brought  suits  against  him,  and  that  he  was 
not  liable  to  any  of  them,  and  that  B  was  insolvent,  and  praying 
for  an  account  to  be  taken  to  ascertain  if  he  owed  any  thing,  and,  if 
so,  that  the  same  be  apportioned  between  the  several  claimants  :  Held, 
that  the  facts  alleged  did  not  bring  the  case  within  any  recognized 
principle  upon  which  either  a  bill  for  interpleader,  or  bill  in  the  nature 
of  a  bill  of  interpleader,  would  lie,  and  that  upon  the  facts  stated  his 
defense  was  complete  to  each  of  the  suits  against  him.  Hellman  v. 
Schneider  et  al.  423. 

2.  Violation  of  agreement  for  a  partner shiy.  Where  one  party  hav- 
ing a  contract  on  public  works  enters  into  an  agreement  with  another 
to  form  a  partnership  in  the  business  under  such  contract  and  in  other 
contracts  that  they  may  obtain,  and  complete  such  contract,  dividing 
the  profits,  after  which  the  first  gives  notice  that  he  will  continue  the 
arrangement  no  longer,  but  will  bid  on  his  own  account,  and  a  subse- 
quent contract  is  awarded  to  him,  from  which  he  excludes  the  other, 
there  will  be  no  partnership  in  the  business  under  the  last  contract, 
and  a  bill  for  an  account,  etc.,  will  not  lie.  The  remedy  of  the  other 
party  in  such  case  will  be  at  law  for  a  violation  of  the  agreement. 
Doyle  et  al.  v.  Bailey  et  al.  418. 
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3.  Remedy  against  judgment  at  law.  On  the  hearing  of  a  bill  in 
equity  to  enjoin  the  collection  of  a  judgment  at  law,  on  the  ground 
that  it  was  taken  in  violation  of  an  agreement  to  continue  the  case 
until  a  subsequent  term  of  court,  it  appeared  that  the  complainant  was 
present  in  court  when  the  default  was  taken  against  him :  Held,  that 
his  remedy  was  complete  at  law  ;  that  he  should  have  made  known  the 
agreement  to  the  court,  at  the  time,  or  have  applied  to  set  aside  the 
default,  and  that  it  was  his  own  negligence  in  not  availing  of  the 
remedy,  and  therefore  equity  could  not  relieve  him.  Saltsman  v.  Bis- 
sell  et  al.  67. 

4.  To  prevent  judgment  against  land  for  taxes.  See  INJUNC- 
TIONS, 1. 

5.  Injunction  to  restrain  collection  of  rent  hy  distress — failure  of 
landlord  to  defend  mechanic's  lien  against  the  premises.  See  same 
title,  5. 

6.  To  try  validity  of  removal  from  office.    See  same  title,  7. 
Objection  to  jurisdiction. 

7.  In  what  manner  taken.  In  chancery,  an  objection  on  the  ground 
of  want  of  jurisdiction,  if  apparent  upon  the  face  of  the  bill,  may  be 
taken  by  demurrer;  if  not,  by  plea.  In  this  State,  the  objection,  if 
apparent  on  the  face  of  the  bill,  may  be  taken  by  motion  to  dismiss. 
In  such  case,  the  motion,  like  a  demurrer,  admits  all  facts  well  pleaded. 
Emerson  v.  Western  Union  Railroad  Co.  176. 

Defects  in  bill. 

8.  In  what  manner  reached.  The  correct  practice  to  reach  defects  in 
a  bill  in  chancery  is  to  demur.  When  it  is  sought  to  give  a  motion  to 
dismiss  the  effect  of  a  demurrer,  it  should  bring  to  the  attention  of  the 
court  the  defects  relied  on,  and  the  party  will  not,  on  appeal,  be 
allowed  to  urge  other  and  different  causes.  Judson  v.  Stephens  et  al. 
255. 

Bills  of  review. 

9.  ^hen  they  will  lie.  A  bill  of  review  may  be  brought  upon  error 
in  law  appearing  upon  the  face  of  the  decree,  without  further  exam- 
ination of  matters  of  fact,  or  upon  new  matter  which  has  been  discov- 
ered after  the  decree,  and  could  not  fairly  have  been  used  when  the 
decree  was  made.     Ibid.  255. 

10.  The  hill  must  give  copy  of  the  entire  record,  except  the  evidence. 
The  object  of  a  bill  of  review  being  to  bring  before  the  court  for  in- 
spection the  record  of  the  proceedings  sought  to  be  reviewed,  so  that 
the  court  can,  on  inspection,  determine  if  there  is  error  upon  the  face 
of  the  decree,  the  bill  will  be  defective,  if  it  fails  to  set  out  a  complete 
copy  of  the  original  bill,  answer  and  decree.  Such  a  bill  should  set 
out  every  thing  except  the  evidence  upon  which  the  decree  was  ren- 
dered.    Ibid.  255. 

11.  Performance  before  filing.     Where  a  decree  in  a  proceeding  to 
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enforce  a  mechanic's  lien  decreed  the  sale  of  the  interest  of  the  land- 
lord, under  a  contract  made  by  his  tenant  without  his  knowledge,  and 
required  the  tenant  to  pay  the  sum  found  due,  and  in  default  of  his 
payment,  that  the  fee  in  the  premises  be  sold,  it  was  held  that  the  land- 
lord was  not  bound  to  pay  the  debt  in  order  to  enable  him  to  maintain 
a  bill  of  review.     Ibid.  255. 

Specific  performance. 

12.  now  far  discretionary.  On  bill  to  enforce  the  specific  perform- 
ance of  a  contract,  a  court  of  equity  will  always  exercise  a  discre- 
tion whether  the  relief  shall  be  granted  or  refused,  and  that  discretion 
will  be  controlled  by  the  equity  and  justice  of  the  case.  Franz  v. 
Orton  et  al.  100. 

13.  There  must  be  mutuality.  Where  a  contract  for  the  sale  of  land 
is  such  that  the  vendor  could  not  enforce  the  same  against  the  vendee 
in  his  lifetime,  or  against  his  estate  after  his  death,  the  heirs  of  the 
vendee  will  have  no  right  to  insist  upon  a  specific  performance.  Suth- 
erland et  al.  V.  Parkins,  338. 

14.  Vendor  cannot  enforce  unless  he  is  able  to  make  the  title  contracted  ■ 
for.  Where  a  purchaser  has  contracted  for  a  good  title,  of  record,  upon 
bill  filed  by  the  vendor,  it  appearing  that  the  latter  had  not  such  a  title 
as  he  covenanted  to  convey,  the  court  will  not  compel  the  vendee  to 
take  a  title  depending  upon  adverse  possession  under  the  statute  of 
limitations,  although  it  may  be  a  good  title,  as  that  would  be  to  enforce 
a  different  contract  from  that  of  the  parties,  a  good  title  of  record  and 
one  depending  upon  parol  evidence  being  substantially  different.  Page 
et  al.  V.  Oreeley,  400. 

15.  Whether  taking  possession  is  a  waiver  of  objection  to  title.     Where, 
■     by  the  terms  of  a  contract  for  the  sale  or  exchange  of  lands,  the  vendor 

was  to  give  immediate  possession  upon  the  completion  of  certain  im- 
provements, and  to  furnish  abstract  of  title,  there  being  no  time  fixed 
for  the  last,  this  will  have  an  important  bearing  upon  the  question  of 
waiver  of  objections  to  the  title  by  the  vendee  in  taking  possession,  as 
possession  in  such  case  is  consistent  with  the  contract.     Ibid.  400. 

16.  The  mere  act  of  taking  possession  of  real  estate  and  exercising 
acts  of  ownership  over  it  will  not  preclude  the  purchaser  from  his  right 
to  investigate  the  title,  unless  the  court  is  satisfied  that  he  intended  to 
waive,  and  has  actually  waived,  such  right.  The  waiver  is  a  question 
of  intention,  and  one  of  fact  from  all  the  circumstances,  and  not  an 
arbitrary  presumption  of  law  from  the  mere  fact  of  taking  possession. 
Ibid.  400. 

17.  Where  purchaser  had  notice  that  vendor  was  not  real  owner.  Where 
a  party  purchasing  land  of  one  clothed  with  the  legal  title  has  notice, 
actual  or  constructive,  that  another  owns  it,  and  that  the  vendor  holds 
the  legal  title  as  a  security  for  money  owing  him  and  others,  he  cannot 
be  placed  in  a  better  position  than  the  vendor,  and  a  court  of  equity 
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will  refuse  to  enforce  the  specific  execution  of  his  contract  of  purchase. 
Franz  v.  Orton  et  al.  100. 

18.  Interest  071  purchase  7noney  —  rents  and  profits.  On  a  contract 
for  the  sale  and  conveyance  of  a  house  and  lot,  where  the  vendor  is  to 
furnish  a  satisfactory  abstract  of  the  title,  which  is  not  done  in  the  time 
required,  and  which  causes  delay,  in  decreeing  specific  performance, 
the  vendor  will  be  left  in  possession  of  the  rents  and  profits  until  a 
good  title  is  shown,  and  from  that  time  only  will  the  vendor  be  en- 
titled to  interest  on  the  purchase  money.  After  that  time  the  purchaser 
will  be  required  to  pay  the  interest  specified  in  the  contract,  and  the 
vendor  will  be  required  to  account  for  reasonable  rents  and  profits,  al- 
though none  have  been  actually  received  in  consequence  of  the  destruc- 
tion of  the  building  by  fire.  Lombard  v.  Chicago  Sinai  Congregation, 
371. 

Removing  cloud  upon  title. 

19.  Where  a  vendor  of  land,  after  giving  the  purchaser  a  bond  for  a 
deed,  and  taking  notes  for  the  purchase  money,  executed  a  mortgage 
to  a  third  person,  who  liad  constructive  notice  of  the  prior  sale,  and 
afterwards,  and  before  the  maturity  of  the  mortgage,  made  a  convey- 
ance to  the  purchaser  according  to  his  bond,  taking  notes  for  the  re- 
maining payments,  which  he  transferred  to  an  innocent  party,  and 
which  were  subsequently  paid  by  the  purchaser :  Held,  that  the  pur- 
chaser was  entitled  to  have  his  vendor's  mortgage  canceled,  as  a  cloud 
upon  his  title.     Doolittle  v.  Cook  et  al.  354. 

Right  to  recover  back  price  paid. 

20.  On  failure  of  title  —  mistake.  Where  land  is  sold  and  conveyed 
without  warranty,  or  by  a  deed  of  a  married  woman,  whose  warranty  is 
void,  under  the  mistaken  belief  that  the  grantor  has  a  title,  the  real 
fact  being  equally  unknown  to  both  parties,  and  where  each  has  equal 
means  of  information,  and  there  is  no  fraud,  and  the  title  fails,  the 
grantee  can  have  no  relief  in  equity.  It  is  strictly  damnum  absque  in- 
juria.   Botsford  v.  Wilson  et  al.  133. 

Consolidation  op  causes. 

31.  While  the  general  chancery  practice  is  opposed  to  the  consolida- 
tion of  cases  having  diflferent  parties  and  involving  difitereut  rights,  yet 
such  a  practice  is  proper  when  the  litigation  grows  out  of  the  enforce- 
ment of  mechanics'  liens  under  the  statute,  and  may  be  necessary,  in 
some  cases,  to  enable  the  court  to  settle  and  adjust  the  rights  of  the 
various  lien  holders,  or  those  claiming  liens.  Tldelman  et  al.  v.  Carr  et 
al.  385. 

Cross-bill. 

33.  WJien  allowable  —  only  where  affirmative  relief  is  sought  by  defend- 
ant. The  object  of  a  cross-bill  being  to  enable  a  defendant  to  obtain 
aflBrmative  relief,  if  the  facts  alleged  in  it  are  nothing  more  than  a  de- 
fense to  the  case  made  by  the  bill,  and,  if  proved,  could  afford  the  de- 
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fendant  no  aflSrmative  relief,  the  cross-bill  will  be  obnoxious  to  a  de- 
murrer.    Wing  et  al.  v.  Goodman,  159. 

33.  Not  necessary  in  mechanics'  lien  case.  In  proceedings  to  declare 
and  enforce  mechanics'  liens  under  the  statute,  it  is  not  necessary  for 
a  defendant  who  claims  a  lien  to  file  a  formal  cross-bill  to  entitle  him 
to  relief.  The  proceeding  under  the  statute  is  to  subject  the  property, 
not  to  the  payment  of  the  petitioner's  claim  alone,  but  to  make  it  a  fund 
for  the  satisfaction  of  all  the  liens  established  ;  and  a  party,  under  his 
answer,  whether  brought  into  court  by  service,  or  who  intervenes,  is 
required  to  prove  his  claim,  and,  when  proven,  he  is  entitled  to  share 
in  the  fund.     Thielman  et  al.  v.  Carr  et  al.  385. 

Making  answer  a  cross-bill. 

24.  The  defendant  in  a  chancery  suit  may,  after  fully  answering  the 
complainant's  bill,  state  new  matter,  entitling  him  to  affirmative  relief, 
as  he  would  in  a  cross-bill,  and  pray,  in  conclusion,  for  the  relief  sought, 
or,  in  other  words,  may  make  his  answer  a  cross-bill  as  well  as  an 
answer,  and  have  affirmative  relief  thereon.     Ibid.  385. 

Answer  of  defendant  not  essential. 

25.  To  tlie  protection  of  Ms  rights  lohen  nothing  is  s?iow7i  against  him. 
See  LIENS,  3. 

Reference  to  the  master. 

26.  In  all  cases  of  a  complicated  character  involving  much  computa- 
tion and  labor,  the  rule  is  well  recognized  and  established  that  a  refer- 
ence should  be  made  to  a  master  to  render  a  concise  and  accurate  state- 
ment of  the  accounts,  so  that  the  same  may  be  readily  comprehended, 
and  any  objection  taken  passed  upon  uuderstandingly.  And  it  is  error 
to  hear  such  cases  without  a  reference  and  report.  Moss  v.  McCall  et 
al.  190. 

27.  On  bill  for  a  partnership  account  involving  complicated  accounts 
consisting  of  transactions  extending  through  a  series  of  years,  where 
questions  were  also  involved  as  to  the  basis  of  stating  the  account,  as, 
whether  interest  should  be  charged  and  credited,  the  court  should,  by 
an  interlocutory  decree,  settle  the  rights  of  the  several  partners  and 
determine  the  basis  of  settlement,  and  then  refer  the  cause  to  a  compe- 
tent master  to  state  the  accounts,  leaving  any  one  dissatisfied  to  except 
to  the  report.     Ibid.  190. 

28.  This  court  has  repeatedly  held  that  a  complex  and  intricate 
account  is  an  unfit  subject  for  examination  in  court,  and  ought  always 
to  be  referred  to  a  master,  to  be  examined  by  him,  and  reported,  in 
order  to  a  final  decree.  Where  that  is  done,  specific  exceptions  can  be 
taken,  which  may  be  reviewed  in  this  court.     Patten  v.  Patten,  446. 

Decree  as  to  time  of  payment. 

29.  On  bill  for  specific  performance  by  the  purchaser  of  real  estate 
against  the  vendor,  where  the  installments  are  all  due,  the  court  has 
no  right  to  give  further  time  for  payment,  as  it  must  enforce  the  con- 
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tract  as  the  parties  have  made  it.     Lombard  v.  Chicago  Sinai  Congre- 
gation, 271. 

Verdict  of  jury  on  feigned  issue. 

30.  Whether  binding  on  the  chancellor.  lu  this  State  the  practice  in 
respect  to  a  verdict  upon  a  feigned  issue  is,  that  the  court  may  act  on 
it  or  reject  the  finding,  accordingly  as  it  is  satisfied  or  not  with  it.  If 
the  court  believes  it  clearly  vs^rong,  it  is  its  duty  to  disregard  it,  and 
have  the  issue  retried,  or  find  the  issue  itself.  This  rule  does  not  apply 
to  verdicts  on  issues  required  by  statute  to  be  submitted  to  a  jury. 
Meeker  et  al.  v.  Meeker,  260. 

31.  Of  a  new  trial  on  such  a  verdict.     See  NEW  TRIALS,  7. 
Preserving  the  evidence. 

82.  Evidence  contained  in  depositions  on  file  form  a  part  of  the 
record  in  a  chancery  suit  without  any  certificate  of  the  judge  for  that 
purpose.  The  same  rule  prevails  as  to  exhibits  made  part  of  the  bill 
or  answer,  and  filed  therewith,  and  this  court  will  presume  they  were 
considered  on  the  hearing.  As  to  other  evidence,  the  party  seeking  to 
sustain  the  decree  in  his  favor,  must  preserve  it,  either  in  a  certificate 
under  the  hand  and  seal  of  the  judge  who  heard  the  cause,  or  in  the 
decree  itself.  When  not  so  preserved,  no  presumption  will  be  indulged 
that  it  was  heard.     Moss  v.  McCall  et  al.  190. 

33.  On  aioarding  damages  lopon  dissolution  of  injunctions.  See 
INJUNCTIONS,  13. 

Sale  of  stock  of  corporation. 

34.  Chancery  will  compel  indemnity  in  fawr  of  vendor  against  the 
purchaser.     See  SALES,  8. 

New  parties  —  purchaser  pendente  lite. 

35.  When  a  purchaser  pendejite  lite  becomes  a  party  to  the  suit,  may 
avail  of  the  answer  of  his  assignor.     Lunt  v.  Stephens,  507. 

CHATTEL  MORTGAGES.     See  MORTGAGES  AND  DEEDS  OF  TRUST, 
14. 

CHICAGO  LEGAL  NEWS. 

Is  A  NEWSPAPER. 

And  notices  may  be  published  therein .    See  NOTICE,  8. 

OLOR  OF  TITLE.     See  LIMITATIONS,  2. 

COMMISSION  MERCHANTS.     See  FACTORS. 

CONSIDERATION. 
What  constitutes. 

1.  Forbearing  legal  proceeding.  Where  a  contractor  for  the  erection 
of  a  building,  who  had  employed  sub-contractors  to  furnish  materials, 
left  the  work  unfinished,  and    the  sub-contractors  unpaid,  and  they 
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claimed  a  lien  on  the  building,  and  the  owner  promised  to  pay  them 
their  demand  if  they  would  take  no  steps  to  enforce  their  lien  :  Held, 
that  this  was  a  good  consideration  for  the  owner's  promise.  8t'.  Clair 
V.  Perrine  et  al.  366. 

Failtjke  of  consideration, 

2.  Insolvency  of  insurance  company  —  its  right  to  premiums  in  hands 
of  its  agents.     See  ACTIONS,  5. 

CONSOLIDATION  OF  CAUSES. 
In  chancery.     See  CHANCERY,  21 ;  LIENS,  10. 

CONSTITUTIONAL  LAW. 

JODGES  HOLDING  BRANCH  COURTS  OUT  OF  CIRCUIT. 

1.  Constitutionality  of  act  of  1873.     See  COURTS;  1. 
Legislative  and  judicial  powers. 

2.  Changing  boundaries  of  towns  and  cities.  See  LEGISLATIVE 
AND  JUDICIAL  POWERS,  1. 

Rule  op  uniformity  in  taxation. 

3.  Withdratoing  territory  of  city  from  taxation  as  to  pre-existing  debts. 
See  TAXATION,  10. 

Appeal  from  county  court. 

4.  Condition  as  to  deposit  of  money  on  appeal  from  judgment  for  taxes 
not  unconstitutional.     See  APPEALS  AND  WRITS  OF  ERROR,  5. 

CONTINUANCE. 
Op  the  diligence  required. 

1.  Where  the  defendant,  about  a  week  before  his  case  was  reached 
for  trial,  went  to  New  York  on  business,  without  making  any  inquiry 
of  his  attorneys  as  to  the  probability  of  his  case  being  reached,  or  fur- 
nishing them  the  names  of  his  witnesses  by  whom  his  defense  could  be 
established,  so  that  no  preparation  was  made  for  the  trial  of  his  case, 
it  was  held  that  the  defendant  was  not  entitled  to  a  continuance,  as  he 
had  used  no  diligence  to  be  ready,  and  for  the  same  reason  he  was  not 
entitled  to  a  new  trial  on  the  ground  of  his  absence  at  the  trial.  Pard- 
ridge  v.  Wing,  236. 

2.  Where  an  application  for  a  continuance  fails  to  show  the  exercise 
of  due  diligence  to  procure  testimony,  there  is  no  error  in  denying  it. 
Bockford  Ins.  Co.  v.  Nelson,  548. 

By  reason  op  amendment  op  declaration. 

3.  In  an  action  on  the  case  to  recover  damages  to  the  plaintiff's 
property  occasioned  by  the  erection  and  maintenance  of  a  bridge,  its 
piers  and  protections,  by  a  railroad  company,  the  court  permitted  the 
plaintiff,  after  the  evidence  was  closed  and  the  argument  commenced, 
to  amend  his  declaration  by  adding  a  count  in  trespass,  and  refused  a 
motion  of  defendant  for  a  continuance  on  that  ground,  there  being  no 
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aflBdavit  in  support  of  the  last  motion  :  Held,  that  the  amendment  was 
properly  allowed,  and  that  the  motion  for  a  continuance  was  properly 
overruled  for  the  want  of  an  affidavit  as  required  by  the  statute  in  such 
a  case.     CJiicago  and  Pacific  Railroad  Co.  v.  Stein  et  al.  41. 

CONTRACTS. 
Whether  a  contract  exists. 

1.  Where  A,  who  had  contracted  in  writing  to  grade,  etc.,  a  certain 
portion  of  a  railway  company's  road,  sublet  a  part  of  his  work  to  B, 
and  they  two  went  to  the  treasurer  of  the  company,  and  at  A's  request 
the  treasurer  agreed  to  pay  B  for  his  work  instead  of  paying  to  A,  but 
the  latter  was  not  released  from  his  contract  and  B  assumed  no  liability 
to  the  company  to  perform  his  part  of  the  work  :  Held,  that  this  could 
not  be  construed  to  be  a  contract  to  pay  B  by  the  company,  there  being 
no  consideration  for  one,  but  it  was  a  mere  request  by  A  as  to  whom 
his  money  should  be  paid,  which  was  assented  to.  Laidlou  et  al.  v. 
Hatch  et  al.  11. 

Delivery  op  an  agreement  on  condition. 

2.  Where  a  party  executed  an  agreement  to  a  married  woman  for  the 
conveyance  of  an  undivided  half  of  certain  real  estate,  for  the  expressed 
consideration  of  $1,500,  and  delivered  the  same  to  her  husband,  on  his 
assurance  that  he  would  pay  the  $1,500  therein  specified,  for  the  pur- 
pose of  enabling  him  to  raise  the  money,  and  that  if  the  money  was 
not  raised  he  would  return  the  same  :  Held,  that  the  payment  was  a 
condition  to  the  taking  effect  of  the  agreement,  and  that  a  delivery  for 
all  purposes  was  never  intended.     Stampoffski  v.  Hooper  et  al.  241. 

Proposition  to  sell. 

3.  Acceptance.  Where  the  owner  of  land  made  a  proposition  in 
writing  to  sell  the  same  on  certain  terms,  a  part  of  the  price  to  be  paid 
down  at  the  time  of  the  purchase,  to  be  binding  if  accepted  within  one 
year,  and  it  appeared  that  the  party  to  whom  the  offer  was  made  was  in 
possession  under  a  lease  from  the  party  making  the  offer,  and  died 
within  the  year  without  giving  any  notice  of  acceptance,  or  making 
any  payment,  or  securing  the  balance  by  notes  and  mortgage  as 
required  in  the  offer  :  Held,  that  these  facts  failed  to  show  an  accept- 
ance, and  that  there  was  no  valid  contract  that  could  be  specifically 
enforced.     Sutherland  et  al.  v.  Parkins,  338. 

4.  Heirs  have  no  right  to  accept  an  offer  of  sale  made  to  their  ancestor. 
When  the  ancestor  has  the  privilege  of  accepting  an  offer  of  sale  within 
one  year,  and  dies  within  the  year  without  accepting,  he  has  no  estate 
which  can  descend  to  his  heirs,  and  they  will  not  have  the  right  to 
accept  the  same  within  the  time  allowed  their  ancestor.  The  offer  in 
such  a  case  is  personal.     Ibid.  338. 

Promise  to  pay  the  debt  op  another. 

5.  To  prevent  a  levy  upon  prop&i'ty  claimed  hy  promisor.      Where 
85 — 75th  III. 
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judgment  was  recovered  against  A  and  B,  the  latter  being  surety,  only, 
for  the  former,  and  execution  issued  thereon,  and  the  son  of  A,  who 
claimed  to  have  purchased  A's  property,  and  who  was  then  in  posses- 
sion of  the  same,  agreed  with  B,  the  surety,  that,  if  he  would  settle  the 
judgment  on  as  reasonable  terms  as  he  could,  and  pay  the  same, he,  the 
son,  would  pay  him  the  amount  so  paid,  and  the  surety  did  settle 
and  pay  the  judgment,  it  was  held,  that  the  son  of  A  was  liable,  on  his 
contract  with  the  surety,  to  pay  him  the  amount  paid  to  settle  the 
judgment,  with  six  per  cent  interest.  Bunting  v.  Darbyshire,  408. 
Non-performance  by  one  party. 

6.  RigM  of  abandonment  by  the  other.  Where  a  party  contracts  to 
lay  the  iron  on  a  certain  number  of  miles  of  a  railroad  track,  and  is 
bound  to  complete  the  same  before  the  ground  should  freeze,  and  the 
company  is  bound  to  furnish  the  iron  and  materials  fqr  that  purpose, 
a  failure  of  the  company  to  furnish  the  iron  necessary  to  complete  the 
work  before  the  freezing  of  the  ground,  will  authorize  the  contractor 
to  abandon  the  contract,  and  refuse  to  proceed  further  with  it.  West- 
ern Union  Railroad  Co.  v.  Smith,  497. 

7.  Right  to  retain  moneys  due  on  work  to  complete  unfinished  part. 
Where  a  party  employed  to  do  certain  work  performs  part  and  leaves 
part  uncompleted,  the  other  party  will  have  the  right  to  retain  out  of 
his  pay,  for  the  work  done,  a  reasonable  sum  to  complete  the  same. 
Ibid.  497. 

Delay  in  work  by  employer. 

8.  Right  of  contractor  to  damages.  Where  a  person  employed  to  fur- 
nish all  necessary  labor  and  materials,  and  do  every  thing  specified 
under  the  head  of  mason's  work,  etc.,  in  the  erection  of  a  building,  the 
iron  work  and  stone  cutters'  work  to  be  furnished  by  the  employer,  is 
delayed  in  the  completion  of  his  contract  by  the  delay  of  the  employer 
in  furnishing  the  iron  work  and  cut  stone,  he  will  be  entitled  to  recover 
damages  occasioned  by  the  delay,  and  such  damages  will  not  be  waived 
by  continuing  the  work  until  the  completion  of  his  contract.  Tobey  v. 
Price  et  al.  645. 

Liability  for  delay  caused  by  others. 

9.  In  respect  to  the  erection  of  a  building.  Where  a  party  contracts 
to  do  the  stone  cutters'  work  of  a  building  so  as  not  to  delay  any  of 
the  other  work,  and  to  complete  the  same  by  a  day  named,  and  he  is 
prevented  from  commencing  the  work  by  other  contractors  not  having 
done  their  work,  until  about  the  time  for  the  completion  of  his  work, 
and  he  then  proceeds  under  the  contract,  he  will  be  bound  by  its  pro- 
visions, except  as  to  the  time  of  completing  his  work,  and  for  any 
unnecessary  delay  on  his  part  thereafter  he  will  be  liable  to  respond  to 
his  employer  in  damages.     Graveson  et  al.  v.  Tobey  et  al.  540. 

Work  done  outside  of  contract. 

10.  In  building  a  railroad.  Where  a  party  employed  to  build  a  rail- 
road expended  labor  in  encasing  the  embankments  with  stone,  to  pro- 
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tect  them  from  liigli  water  and  floods,  for  which  he  claimed  extra  com- 
pensation, it  was  hdd,  that  if  this  work  was  done  at  the  request  of  the 
company  (it  not  being  specified  in  the  original  contract),  and  was  not  to 
secure  his  other  work  from  injury  or  destruction  by  high  water,  he  was 
entitled  to  recover  what  the  service  was  reasonably  worth,  but  that 
this  was  a  question  for  the  jury  to  find  from  the  evidence.  Western 
Union  Railroad  Co.  v.  Smith,  498. 
Construction  of  contracts. 

11.  Meaning  of  certain  phrases  ascertained  by  testimony  of  witnesses. 
Where  a  party  agreed,  in  writing,  with  a  railway  company  to  lay  its 
track,  using  the  words,  "  to  make  up  the  track  in  good  running  order, 
well  surfaced,  ties  evenly  and  firmly  bedded,  and  3,600  good  ties  to  be 
put  in  per  mile,  joints  to  be  properly  set  between  ties,  fastened  with 
clasp  joint,  supplied  for  the  purpose,  properly  fitted,  so  as  to  hold  an 
equal  portion  of  each  rail,  and  no  greater  space  to  be  left  between  the 
ends  of  the  rails  than  is  sufficient  for  expansion,"  etc.  :  Held,  that 
whether  this  required  the  contractor  to  fill  up  the  space  between  the 
ties  With  earth  or  other  proper  substance,  was  a  question  of  fact 
depending  upon  usage  in  such  cases,  and  that  what  was  meant  by  the 
word  "  surfaced,"  must  be  determined  from  the  evidence  of  witnesses 
conversant  with  the  subject  to  which  it  relates.     Ibid.  497. 

12.  Construction  by  the  parties.  The  construction  given  to  a  written 
contract  by  the  parties  themselves,  as  shown  by  their  acts  under  it, 
may  be  resorted  to  as  a  means  of  determining  the  true  intention  they 
had  in  view  in  entering  into  the  same.    Leavers  v.  Clear y  et  al.  349. 

Contracts  construed. 

13.  As  to  the  number  of  buildings  to  be  erected.  Under  a  contract,  by 
which  the  contractor  is  to  do  all  the  mason,  stone  and  brick  work,  and 
furnish  the  materials  for  a  company  in  the  erection  of  its  works  and 
appurtenances,  no  number  of  buildings  being  specified,  and  it  not  be- 
ing known  just  what  buildings  the  company  would  require,  the  con- 
tractor will  have  no  right  to  insist  upon  the  erection  of  any  certain 
number  of  buildings,  but  only  such  as  the  company  may  elect  to  have 
erected.    Lunt  v.  Stephens,  507. 

14.  Whether  a  contract  is  a  continuing  one,  in  respect  to  the  erectio:i 
of  buildings.  Where,  under  a  contract  to  do  all  the  labor  and  furnish 
all  the  materials  of  a  certain  kind  for  the  erection  of  such  buildings 
and  appurtenances  as  the  owner  might  require  for  certain  purposes, 
the  contractor  did  all  the  work  he  was  required  to  do,  or  nearly  so,  on 
the  buildings  required  to  be  erected,  and  settled  for  the  same ;  and, 
after  the  Chicago  fire,  and  a  temporary  suspension  of  the  owner,  grow- 
ing out  of  the  fire,  he  furnished  labor  and  materials  in  the  following 
year  on  other  buildings  connected  with  the  first,  but  which  could  have 
been  omitted,  and  then  filed  his  petition  to  enforce  his  lien  for  the 
several  sums  due  him,  including  that  due  in  the  first  year,  it  was  held, 
in  favor  of  intervening  creditors,  who  were  sought  to  be  postponed  as 
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to  the  whole  of  the  contractor's  claim,  that  the  last  work,  etc.,  could 
not  be  held  to  be  a  continuation  of  the  first,  but  rather  as  a  new  and 
independent  undertaking.  Ibid.  507. 

15.  Of  a  contract  for  mining  upon  lands.  The  owners  of  coal  lands 
entered  into  a  contract  with  a  coal  company,  by  which  they  sold  all 
the  coal,  coal  oil  and  other  minerals  contained  in  the  lands,  to  the  com- 
pany, and  were  to  convey  to  the  company  ten  acres  of  the  land  for 
about  half  its  value,  and  in  which  the  company  agreed  to  sink  a  shaft 
to  the  depth  of  230  feet,  for  the  purpose  of  mining  the  coal,  the  own- 
ers agreeing  that,  if  a  good  vein  of  coal  was  not  found  within  that 
depth,  of  sufficient  thickness,  and  of  such  quality  as  to  justify  mining 
the  same,  the  land  should  be  reconveyed  to  them,  the  price  thereof  re- 
funded, and  the  owners  should  pay  the  entire  expense  of  sinking  the 
shaft ;  but,  if  the  coal  was  found,  the  company  was  to  pay  the  owners 
ten  cents  for  each  ton  raised.  After  operating  the  mine  under  the  con- 
tract for  some  time,  the  company  sold  out  to  another,  who  bought  lands 
near  the  shaft  and  proceeded  to  cut  through  to  reach  his  own  lands, 
intending,  after  that,  to  quit  mining  on  those  where  the  shaft  was 
sunk  :  Held,  on  bill  filed  by  the  owners  to  restrain  such  purchaser 
from  running  entries  from  the  shaft  to  his  own  lands,  and  to  protect 
their  rights,  that  the  intention  of  the  parties  was,  that  the  mining 
should  be  confined  to  the  lands  embraced  in  the  contract,  and  that  the 
purchaser,  having  notice  of  the  contract,  could  not  be  allowed  to  aban- 
don the  complainant's  land,  and  use  the  property  conveyed  and  the 
shaft  for  the  sole  purpose  of  mining  other  lands,  from  which  complain- 
ants would  derive  no  profits.    Leavers  v.  Cleary  et  al.  349. 

16.  Bight  of  railway  company  to  charge  contractor  for  use  of  cars.  If 
a  contractor  to  grade  a  railroad  bed  has  the  use  of  an  engine,  cars,  etc., 
of  the  company  in  removing  earth  and  stone  that  he  is  required  to  re- 
move himself  under  his  contract,  the  company  Avill  have  the  right  to 
retain,  out  of  his  estimates,  a  reasonable  amount  for  the  use ;  but 
where  such  engine  and  cars  are  only  used  in  transporting  rock  from 
other  places  to  riprap  embankments  under  an  agreement  to  furnish 
the  same,  the  company  cannot  retain  any  thing  for  such  use.  Western 
Union  Railroad  Co.  v.  Smith,  498. 

17.  Of  a  contract  to  construct  bed  of  railroad  between  two  places.  A 
contract  to  construct  the  road-bed  of  a  railroad,  between  Fulton  and 
Port  Byron,  will  include  all  the  grading  between  the  termini  of  the 
road  at  the  points  as  indicated  by  the  depot  grounds,  and  will  not  be 
satisfied  by  completing  the  work  to  the  corporate  limits  of  the  places 
named,  and  consequently  the  contractor  cannot  recover  extra  compen- 
sation for  grading  within  the  corporate  limits  of  the  last  named  place. 
Ibid.  497. 

18.  Construction  acted  on  by  the  parties.  And  in  such  a  case,  where 
the  contractor  goes  on  and  completes  the  work  within  the  corporate 
limits  of  the  town  without  asking  for  terms,  or  even  asking  for  a  con- 
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tract  to  do  the  work,  that  will  be  evidence  that  he  understood  such 
work  to  be  embraced  in  his  original  contract.     Ibid,  497. 

19.  As  to  the  'price  of  stone,  whether  the  price  named  applies  to  stone 
not  excavated  on  line  of  road.  Where  a  contract  for  the  grading  of  a 
railroad  provided  that  the  contractor  should  have  a  certain  price  per 
cubic  yard  for  stone  excavated,  and  a  given  price  per  cubic  yard  for 
placing  the  same  on  the  sides  of  embankments,  it  was  Jield,  that  the 
price  named  in  the  contract  was  not  applicable  to  stone  furnished  by 
the  contractor,  not  excavated  in  the  line  of  the  road,  but  got  from  other 
places,  and  hauled  by  him  with  teams,  to  encase  the  embankments,  and 
that  for  such  stone  so  furnished  the  company  was  liable  to  pay  what  it 
was  reasonably  worth.     Ibid.  498. 

20.  Whether  a  contract  is  a  lease  or  merely  an  agreement  to  make  a 
lease.    See  LANDLORD  AND  TENANT,  3,  4. 

31.  Contract  between  partner's  in  respect  to  interest.  See  INTEREST, 
2,3. 

Forfeitures. 

23.  Not  favored.  Courts  of  justice  do  not  regard  forfeitures  with 
favor,  and  they  are  never  enforced  unless  the  evidence  is  clear  that 
such  was  the  intention.     Home  Life  Ins,  Co.  v.  Pierce,  436. 

33.  When  notice  is  first  required.  In  some  cases,  the  necessity  of 
notice  before  insisting  upon  a  forfeiture,  springs  from  the  nature  of 
the  contract,  though  nothing  be  said  about  it.  Generally,  when  any 
thing  is  to  be  done  by  one  party  on  the  performance  of  some  act  by  the 
other,  the  latter  must  give  notice  of  the  act,  unless  it  be  one  that  car- 
ries notice  of  itself.  Where  the  extent  of  the  act  to  be  performed 
depends  upon  facts  within  the  peculiar  knowledge  of  the  other  party, 
notice  must  be  given  by  the  other  party  before  he  can  declare  or  insist 
upon  a  forfeiture  provided  in  the  contract.  Ibid.  436.  See  INSUR- 
ANCE. 

24.  Waiver  of  right  to  declare  a  forfeiture.     See  FORFEITURE,  1 . 

Rescission  op  contracts. 

85.  Refusal  of  one  of  the  parties  to  sign  the  instrument.  Where  the 
owner  of  property  in  pursuance  of  a  verbal  agreement  to  lease  the 
same,  no  time  being  fixed  for  the  execution  of  the  lease,  within  a  rea- 
sonable time  before  the  term  was  to  commence  executed  in  duplicate  a 
lease,  one  copy  of  which  he  signed,  and  sent  the  other  to  the  party 
desiring  to  lease,  to  be  signed  by  him,  with  directions  to  deliver  the 
one  signed  by  the  lessor  when  this  was  done,  and  the  other  party, 
making  no  objection  to  the  lease  or  its  terms,  declined  to  sign,  and  did 
not  sign  it  until  a  few  days  before  the  term  was  to  commence,  and  until 
he  was  notified  that  the  offer  to  lease  was  withdrawn,  he  furnishing  no 
excuse  for  the  delay  :  Held,  that  the  owner  was  justified  rescinding 
his  agreement  to  lease,  and  the  other  party  could  not  thereafter  insist 
upon  the  verbal  agreement.     Griffin  v.  Knisely,  411. 
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26.  Where  no  time  is  fixed  for  the  performance  of  a  verbal  contract 
to  execute  a  written  lease,  and  one  party  refuses  to  comply  by  exe- 
cuting a  lease  sent  him,  in  a  reasonable  time  thereafter,  the  other  will 
have  the  legal  right  to  rescind  the  agreement.     Ibid.  411. 

27.  Rescission  must  be  in  toto.  The  doctrine  repeatedly  announced  by 
this  court  is,  that  a  party  cannot  aflSrm  a  contract  in  part,  and  rescind 
it  as  to  the  residue.  If  he  rescinds,  he  must  do  so  in  toto.  He  must 
put  the  opposite  party  in  as  good  condition  as  he  was  before  the  sale 
by  a  return  of  the  property  purchased,  unless  it  is  entirely  worthless. 

Wolfet  al.  V.  Dietzsch,  205. 

28.  Acts  precluding  a  rescission.  Where  a  vendee  has  a  right  to  object 
that  goods  delivered  are  different  in  quality  from  those  he  purchased, 
he  must  do  so  within  a  reasonable  time,  and  before  exercising  acts  of 
ownership  over  them.  If,  before  objecting  to  their  quality,  he  exercises 
any  act  of  ownership  over  them,  as,  by  selling  a  part,  etc.,  he  cannot 
afterwards  repudiate  the  contract,  so  as  to  wholly  defeat  the  vendor's 
claim  for  the  price.     Ibid.  205. 

Wagering  contracts. 

29.  WJiether  mid.     See  WAGERS,  1  to  4. 
Prior  negotiations  merged. 

30.  Offer  to  settle,  if  not  accepted,  of  no  binding  force.  See  EVI- 
DENCE, 8,  9. 

CONTRIBUTION. 

Right  does  not  rest  in  contract. 

1.  The  right  to  contribution  does  not  arise  out  of  any  contract  or 
agreement  between  co-sureties  to  indemnify  each  other,  but  on  the 
principle  of  equity  which  courts  of  law  enforce,  that  when  two  persons 
are  subject  to  a  common  burden,  it  shall  be  borne  equally  between 
them.     Oolsen  v.  Brand,  148. 

As  between  co-sureties. 

2.  When  they  become  bound  at  different  times  and  by  different  instrtt 
ments.  It  is  well  settled  that  different  sureties  occupy  towards  each 
other  the  relation  of  co-sureties,  and  that  contribution  may  be  enforced 
between  them,  although  they  may  have  become  bound  jointly  and  sev 
erally  by  different  instruments,  at  different  times,  and  without  the 
knowledge  of  each  other,  provided  that  the  obligations  into  which  they 
enter  are  for  the  same  engagement  and  for  the  same  principal,  and  it 
does  not  appear  that  one  obligation  was  intended  to  be  secondary  or 
collateral  to  the  others.  It  is  sufficient  for  the  right  to  claim  contribu- 
tion that  it  appears  that  the  parties  are  under  obligation  to  pay  the 
same  debt  as  sureties  for  a  third  person.     Ibid.  148. 

As  BETWEEN  CO-GUARANTORS. 

3.  Where  two  persons,  at  the  request  of  the  maker  of  a  note,  write 
their  names  upon  the  back  of  the  same,  though  not  in  the  presence  of 
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eacli  other,  whereby  they  become  co-guarantors,  and  one  of  them  has 
to  pay  the  note,  he  will  be  entitled  to  call  upon  the  other  for  contri- 
bution.    Ibid.  148. 

4.  Where  one  of  two  co-guarantors  paid  the  debt,  taking  an  assign- 
ment of  the  note  to  a  third  party,  to  whom  he  charged  the  amount  paid 
by  him,  and  caused  suit  to  be  brought  thereon  against  his  co-guarantor, 
which  he  afterwards  dismissed,  and  brought  suit  for  contribution,  pro- 
ducing the  note  on  the  trial,  with  the  payee's  indorsement  ei'ased,  it 
was  Jteld,  that  causing  the  note  to  be  indorsed  and  suit  brought  thereon 
was  no  bar  to  his  right  to  sue  for  contribution.     Ibid.  148. 

Payment  op  debt  before  due. 

5.  Where  a  co-guarantor  pays  the  note  before  it  is  due,  at  the  request 
of  the  other  guarantor,  the  latter  will  be  liable  to  contribute,  and  it  has 
been  held  that  payment  before  maturity  is  not  necessarily  voluntary, 
and  that  eventual  liability  is  equivalent  to  a  precedent  promise  to  pay. 
Ibid.  148. 

as  between  tenants  in  common.    see  partition,  3,  3. 

For  division  fences. 

The  right  to  contribution  not  assignable.     See  FENCES  1. 

CONVEYANCES. 
Quitclaim  deed. 

1.  Remedy  of  grantee  on  failure  of  title.  A  party  accepting  a  quit- 
claim deed  for  land  takes  the  risk  of  the  title,  unless  some  fraud  has 
been  practiced  upon  him,  and  he  cannot  recover  back  the  purchase 
money  paid,  or  resist  its  payment,  if  the  title  fails.  Botsford  v.  Wilson 
et  al.  132. 

What  will  pass  by  deed. 

2.  As  an  appurtenance  —  of  an  easement  in  a  highway  —  and  where 
the  fee  had  passed.     See  HIGHWAYS,  4. 

3.  Of  the  right  to  contribution  for  division,  fences.    See  FENCES,  1. 

COPYRIGHT. 

Literary  property  at  common  law. 

And  of  rights  in  respect  thereto.  See  LITERARY  PROPERTY,  1 
to  5. 

CORPORATIONS. 

Corporation  de  facto. 

1.  When  it  exists.  Where  there  was  a  law  authorizing  the  formation 
of  railroad  companies,  under  which  articles  of  association  were  pre- 
pared and  filed  with  the  Secretary  of  State,  who  issued  the  certificate 
provided  for,  and  there  was  an  user  of  the  franchise  purporting  to  be 
invested  with  the  association,  and  the  road  was  built  and  used  under 
this  authority :  Held,  that  the  association  became  a  de  facto  corpora- 
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tion,  and  neither  the  eligibility  of  the  directors  nor  the  rightfulness  of 
the  existence  of  the  corporation  could  be  questioned  collaterally  in  a 
suit  by  the  company.  Cincinnati,  La  Fayette  and  Chicago  Railroad 
Co.  V.  Danville  and  Vincennes  Railroad  Co.  113. 

Municipal  corporations. 

2.  Changing  boundaries  —  the  power  is  legislative,  and  cannot  be  con- 
ferred on  tJie  judiciary .  See  LEGISLATIVE  AND  JUDICIAL  POW- 
ERS, 1,  2. 

3.  Withdrawing  territory  of  city  from  taxation  as  to  pre-existing 
debts.     See  TAXATION,  10. 

4.  Duty  and  liability  in  respect  to  obstructions  in  streets.  See  HIGH- 
WAYS, 12, 13, 14. 

5.  When  liable  in  an  action  of  trespass.     See  TRESPASS,  1,  2. 
Transfer  of  stock. 

6.  Of  the  manner  thereof —  and  of  the  rights  and  liabilities  of  the 
purchaser.    See  SALES,  6,  7,  8, 

COURTS. 
Judges  holding  branch  courts  out  of  circuit. 

The  act  of  May  3,  1873,  entitled  "  An  act  authorizing  circuit  j  udges 
to  hold  branch  courts  in  other  than  their  judicial  districts,"  is  not  un- 
constitutional.    Waller  v.  Tully,  576. 

COVENANTS  FOR  TITLE. 

In  deed  of  married  woman. 

Under  the  statutes  in  force  in  1868,  a  deed  made  by  a  married 
woman,  with  covenants  of  warranty,  had  no  more  force  or  effect  to 
bind  her  or  her  heirs  than  a  quitclaim  deed.  Such  a  deed  would  pass 
whatever  title  she  had  in  the  lands  conveyed,  but  neither  she  nor  her 
heirs  could  be  liable  upon  any  covenants  contained  in  the  deed.  This 
rule  was  not  affected  or  changed  by  the  married  woman's  act  of  1861. 
Botsford  V.  Wilson  et  al.  133. 

CRIMINAL  LAW. 
Affidavit  for  warrant. 

1.  Of  its  sufficiency.  An  affidavit  made  before  a  justice  of  the  peace, 
that  the  affiant,  at,  etc.,  on,  etc.,  "  had  a  saddle  and  sheep  skin  stolen 
from  his  barn  in  said  place,  and  that  he  verily  believes  they  are  now 
in  possession  of  a  man,  name  unknown,  a  large  size  man,  riding  a  sor- 
rel mare,  with  a  light  mane  and  tail,  and  young  colt  running  after, 
when  last  seen,  who  stayed  last  night  at  Edmund  Russel's,  in  Persifer 
township,  this  county,"  is  wholly  insufficient  to  confer  jurisdiction 
upon  the  justice  to  issue  a  warrant  for  the  arrest  of  the  party  described, 
as  it  fails  to  show  that  such  person  was  guilty  of  any  crime,  and  chat 
affiant  had  just  and  reasonable  grounds  to  suspect,  or  did,  in  fact,  sus- 
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pect  he  was  guilty,  and  the  warrant  issued  thereon  is  void.     Housh  v. 
The  People,  487. 
Escape  of  prisoner, 

2.  Liability  of  officer  —  and  herein,  of  right  of  prisoner  to  resist 
arrest.  A  constable  will  not  be  liable  to  a  criminal  prosecution  for 
voluntarily  allowing  a  prisoner  to  escape,  for  whose  arrest  he  holds  a 
warrant,  fair  on  its  face,  for  a  criminal  offense,  if  the  affidavit  on 
which  the  same  was  issued  fails  to  give  the  court  issuing  it  jurisdic- 
tion ;  nor  will  the  prisoner  be  liable  for  resisting  arrest  in  such  a  case. 
Ibid.  487. 

CUSTOM 

Cannot  prevail  against  express  contract. 

1.  As  to  commissions  to  one  erecting  building.  In  a  suit  where  the 
plaintiff  sought  to  recover  for  building  certain  houses,  a  commission 
of  ten  per  cent  on  the  cost,  where  the  evidence  tended  to  prove  a  con- 
tract to  pay  such  per  cent  as  commissions,  evidence  on  the  part  of  the 
defendant,  as  to  what  was  the  general  or  customary  commissions  paid 
on  such  buildings,  is  properly  rejected,  as  the  same  is  wholly  immate- 
rial.   Lonergan  v.  Courtney,  580. 

When  there  is  no  express  contract. 

2.  Broker's  commissions.  The  right  of  one  rendering  services  for 
another  to  have  their  value  estimated  under  a  quantum  meruit  upon 
the  basis  of  commissions,  can  only  arise  out  of  general  custom.  When 
such  a  custom  exists  in  reference  to  certain  kinds  of  business,  as  for 
instance  among  real  estate  brokers,  any  one  actually  or  presumptively 
having  knowledge  of  it,  and  employing  them  in  their  business  without 
special  contract,  will  be  presumed  to  have  done  so  with  reference  to 
such  custom.     Dyer  v.  Sutherland,  583. 

DAMAGES. 
Excessive  damages.    See  NEW  TRIALS,  3  to  6. 
Mitigation  of  damages.    See  MEASURE  OF  DAMAGES,  16. 

DEATH  FROM  WRONGFUL  ACT  OR  NEGLIGENCE. 

Contributory  negligence. 

1.  In  an  action  to  recover  damages  for  causing  the  death  of  a  boy 
aged  twelve  years,  through  negligence  or  wrongful  act  of  the  defend- 
ant, in  which  negligence  is  also  attributed  to  the  deceased,  the  jury  in 
passing  upon  the  question  of  negligence  in  the  latter  should  take  into 
consideration  his  age  and  experience,  as  the  law  does  not  require  the 
same  degree  of  care  and  caution  from  a  young  boy  as  from  one  of  ma- 
ture years.     Weick  v.  Lauder,  Admr.  93. 

Actual  services  need  not  be  shown. 

2.  Where  next  of  kin  is  a  parent,  and  the  deceased  a  minor.    In  an 
86— 75th  III. 
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action  by  the  personal  representative  to  recover  damages  growing 
out  of  the  death  of  his  intestate,  a  minor  child,  through  negligence, 
etc.,  it  is  not  indispensable  there  should  be  proof  of  actual  services  of 
pecuniary  value  rendered  to  the  next  of  kin,  nor  that  any  witness 
should  express  an  opinion  as  to  the  value  of  such  services,  before  a 
recovery  can  be  had.     City  of  Chicago  v.  Scholten,  468. 

Measure  of  damages.     See  that  title,  10, 11,  12. 

DEEDS  OF  TRUST.     See  MORTAGES   AND    DEEDS   OF   TRUST,  6 
to  13. 

DEFAULT. 

Setting  aside  default. 

1.  Discretionary  —  negligence.  It  is  a  matter  resting  in  the  sound 
discretion  of  the  court  to  whom  the  application  is  made,  whether  a 
default  shall  be  set  aside  ;  and  an  appellate  court  will  not  interfere, 
unless  there  has  been  a  gross  abuse  of  that  discretion.  Union  Hide 
and  Leather  Co.  v.  Woodley,  435. 

2.  The  court  should  exercise  the  power  of  opening  a  judgment  by 
default,  when  to  permit  it  to  stand  would  be  unjust  and  oppressive,  if 

^  the  defendant  has  shown  reasonable  diligence  to  avoid  the  eflfects  of 
the  default.  But  if  the  term  is  permitted  to  pass,  or  the  defendant 
has  been  guilty  of  negligence,  the  court  will  refuse  relief,  even  if  the 
judgment  is  unjust.     Ibid.  435. 

3.  Where  a  corporation  was  duly  served  with  Emmons  six  weeks 
before  the  entry  of  judgment  by  default  against  it,  the  service  being 
by  delivering  a  copy  of  the  summons  to  the  treasurer,  and  he  delivered 
the  same  to  a  stockholder,  who  forgot  the  matter,  and  no  other  steps 
were  taken  to  retain  counsel  or  prepare  for  defense  until  after  judg- 
ment :  Held,  that  owing  to  the  gross  negligence  of  the  defendant,  it 
was  not  entitled  to  have  the  default  opened.     Ibid.  435. 

DEPOSITIONS. 

In  respect  to  exhibits. 

Every  provision  of  the  statute  regulating  the  mode  of  taking  depo- 
sitions must  be  substantially  complied  with.  Where  a  note,  profess- 
edly an  exhibit  referred  to  in  a  deposition,  was  not  .attached  or  inclosed 
with  the  commission  and  interrogatories  sealed  and  sent  to  the  clerk, 
but  a  part  only  of  the  papers  were  so  sent  by  the  commissioner,  while 
the  note,  interrogatories  and  commission,  and  other  papers,  were  sent 
by  him  to  the  party's  attorneys :  Held,  that  the  deposition  should  have 
been  suppressed  on  motion.     Edleman  v.  Byers  &  Gilmore,  367. 
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What  kights  pass  to  heirs. 

A  mere  right  of  acceptance  of  an  offer  to  sell  does  not  pass.  See 
CONTRACTS,  4. 

DESCRIPTION. 

In  proceeding  to  condemn  right  of  way. 

Description  of  premises  where  it  is  soxight  to  condemn  prior  right  of 
way.     See  EMINENT  DOMAIN,  3. 

DEVISE.    See  WILLS. 

DISCRETIONARY. 

What  matters  are  discretionary. 

1.  Setting  aside  default  —  how  far  discretionao'y.  See  DEFAULT,  1. 

2.  Leave  to  file  additional  pleas.     See  PRACTICE,  3. 

DISSEIZIN. 
As  between  tenants  in  common.    See  POSSESSION,  4, 5. 

DISTRESS  FOR  RENT.     See  LANDLORD  AND  TENANT,  10. 

DOGS. 
Liability  of  owner. 

For  injury  from  vicious  dog.  The  owner  of  a  dog  of  vicious  habits 
who  has  knowledge  of  its  disposition  to  bite  persons,  and  of  the  fact 
that  it  had  bitten  several  persons  before,  will  be  liable  in  damages  to 
one  who  is  afterwards  bitten  by  it,  without  fault  on  his  part.  Kight- 
linger  v.  Egan,  141. 

DOWER. 
Identity  op  grantee  in  a  deed. 

1.  May  ie  shown  ly  parol.  On  bill  for  dower  the  answer  admitted 
that  the  title  at  one  time  was  vested  in  a  person  of  the  same  name  of 
the  complainant's  husband,  but  required  proof  of  identity  :  Held,  that 
the  question  of  seizin  was  not  in  issue,  and  that  the  identity  could  be 
shown  by  parol  testimony.    Seammon  et  al.  v.  Campbell,  223. 

Improvements  made  by  purchaser. 

2.  Basis  of  assessment  for  yearly  value.  Where  city  lots,  of  which 
dower  is  sought,  were  unimproved  when  conveyed  by  the  husband  of 
the  dowress,  and  dower  cannot  be  assigned  by  metes  and  bounds  with- 
out prejudice,  it  is  proper,  in  assessing  the  yearly  value  of  the  dower, 
to  give  the  widow  one-third  of  the  rental  value  of  the  lots  without  the 
improvements,  so  long  as  she  may  live.  Her  age  and  how  long  she 
may  live  are  not  proper  to  be  considered  by  the  jury  in  making  their 
assessment.     Ibid.  233. 
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Where  there  are  severax  owners.  ' 

3.  Decree  should  be  several.  Where  the  defendants  in  a  petition  for 
dower  in  city  lots  own  undivided  interests  in  the  same,  and  the  yearly 
value  of  the  dower  is  assessed  and  the  damages,  it  is  error  to  render  a 
decree  against  all  the  defendants  jointly  and  severally  for  the  whole 
amount  so  assessed.  It  should  be  apportioned  among  the  defendants 
according  to  their  several  interests,  and  a  decree  entered  against  each 
for  his  proper  share  thereof.     Ibid.  223. 

Times  of  payment. 

4.  It  is  error  to  require  the  full  payment  of  a  widow's  yearly  assess- 
ment in  lieu  of  dower,  to  be  paid  before  the  expiration  of  the  year,  as, 
if  she  should  die,  she  might  thereby  receive  compensation  for  an 
interest  which  did  not  accrue.  Payment  may  be  required  quarterly. 
Ibid.  228. 

EASEMENTS  AND  SERVITUDES. 

Partition  wall. 

1.  Rights  of  parties.  Land  covered  by  a  party  wall  remains  the 
several  property  of  the  owner  of  each  half,  but  the  title  of  each  owner 
is  qualified  by  the  easement  to  which  the  other  is  entitled  of  support- 
ing his  building  by  means  of  the  half  of  the  wall  belonging  to  his 
neighbor.  The  only  proper  easement  attached  to  a  party  wall  is  the 
easement  of  support.  It  does  not  include  a  right  to  the  unobstructed 
use  of  a  flue  by  one  party  which  is  upon  the  land  of  the  other.  Ingals 
V.  Plamondon  et  al.  118. 

Separation  of  title. 

2.  Continuance  of  the  easement.  The  rule  of  the  common  law  is  that 
where  the  owner  of  two  heritages,  or  of  one  heritage  consisting  of 
several  parts,  has  arranged  and  adapted  these  so  that  one  derives  a 
benefit  and  advantage  from  the  other  of  a  continuous  and  obvious 
character,  and  he  sells  one  of  them  without  making  mention  of  those 
incidental  advantages  or  burdens  of  one  in  respect  to  the  other,  there 
is,  in  the  silence  of  the  parties,  an  implied  understanding  and  agree- 
ment that  these  advantages  and  burdens  shall  continue  as  before  the 
separation  of  the  title.     Ibid.  118. 

Purchasers. 

3.  When  they  Jiold  subject  to  servitude  —  and  of  notice  in  respect  thereto. 
Where  the  owner  of  premises  divided  the  same  east  and  west  and 
erected  a  building  on  the  north  part,  placing  the  south  wall  half  on 
each  piece  with  a  flue  projecting  eight  inches  on  the  soutli  lot,  which 
was  used  to  carry  off  the  smoke  from  a  furnace  permanently  attached 
in  the  building,  the  flue  being  necessary  to  the  use  of  the  furnace,  and 
the  flue  stood  exposed  to  view  with  chimney  thereon,  and  the  owner 
sold  the  north  portion  of  the  lot  to  the  center  of  the  south  wall,  with 
tne  building,  to  the  complainant,  and  afterwards  sold  the  south  half  of 
the  lot  to  the  defendant,  who  contributed  towards  the  expense  of  the 
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party  wall,  and  the  latter  gave  notice  of  an  intention  to  close  up  the 
flue,  whereupon  the  complainant  filed  his  bill  to  enjoin  the  act,  which 
the  court  dismissed  :  Held,  that  the  court  erred  in  dismissing  the  bill, 
as  the  easement  was  necessary  and  continuous  and  was  obvious  and 
apparent  to  any  observer  of  the  servitude  upon  the  south  half  of  the 
lot,  and  therefore  the  last  purchaser  was  chargeable  with  notice  of  its 
existence.    Ibid.  118. 

4.  To  affect  a  purchaser  of  property  with  notice  of  an  easement,  in 
favor  of  an  adjoining  owner,  the  easement  must  be  obvious  and  appar- 
ent to  any  observer.  An  apparent  sign  of  servitude  must  exist  on  the 
premises  purchased,  in  favor  of  the  adjoining  owner,  or,  as  expressed 
by  some  of  the  authorities,  the  marks  of  the  burden  must  be  open  and 
visible.     Ibid.  118. 

Flowing  water  upon  land  of  another. 

5.  It  is  well  settled  that  if  the  owner  of  a  building  causes  the  water 
to  flow  from  the  roof  upon  the  lot  or  ground  of  another,  such  other 
may  recover  of  him  for  the  damages  sustained,  unless  prevented  by 
some  agreement.     Tanner  v.  Valentine,  624. 

6.  The  owner  of  land,  unless  restrained  by  covenant  or  custom,  has 
the  complete  control  of  the  soil,  together  with  the  space  above  and 
below  the  surface,  so  far  as  he  may  choose  to  use  it,  yet  he  has  no 
right  to  injure  the  property  of  the  adjoining  owner.  He  has  no  right 
to  flood  the  property  of  his  neighbor  with  water  from  his  buildings, 
and  thus  destroy  its  usefulness.     Ibid.  624. 

EMINENT  DOMAIN. 

Damage  to  property  not  taken. 

1.  The  words,  in  the  act  relating  to  the  exercise  of  eminent  domain, 
"which  may  damage  property  not  actually  taken,"  relate  to  contigu- 
ous lands  of  the  same  owner,  a  part  of  which  only  are  taken,  so  that 
when  the  party  seeking  condemnation  has  not  embraced  all  the  owner's 
contiguous  lands  not  actually  taken,  but  damaged,  the  owner  may  file 
a  cross  petition  and  have  the  damages  to  the  other  lands  assessed. 
But  even  in  that  case  the  damages  must  be  direct  and  physical  and 
result  from  the  taking  of  a  portion  of  his  land.  Stetson  v.  Chicago  arid 
Evanston  Railroad  Co.  74. 

2.  Under  this  act  where  no  portion  of  a  party's  land  is  taken  or  sought 
to  be  condemned  for  use,  he  is  not  entitled  to  have  proceedings  insti- 
tuted to  ascertain  what  damages  his  property  will  sustain  by  the  con- 
struction and  operation  of  a  railway  upon  other  lands  adjacent  to  his. 
But  in  such  case  he  will  be  left  to  his  action  at  law  to  recover  compen- 
sation for  any  actual  damages  he  may  sustain.     Ibid.  74. 

Description  op  property. 

3.  In  seeki7ig  to  condemn  prior  right  of  icay.  One  railway  company 
cannot  condemn  the  right  of  way  of  another  de  facto  company  which  is 
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in  the  undisputed  and  quiet  possession  of  its  road,  and  operating  its 
trains  over  tlie  same,  for  even  a  qualified  or  conjoint  use,  without 
describing  it  in  the  petition  as  such  right  of  way,  and  alleging  inability 
to  agree  as  to  compensation.  The  describing  of  the  tracts  of  land 
simply  over  which  such  prior  way  is  located,  making  no  reference  to 
the  other  road  or  company,  will  not  authorize  the  condemnation  of 
such  prior  right  of  way.'  Cincinnati,  LaFayette  and  Chicago  Railroad 
Co.  V.  DanviUe  and  Vincennes  Railway  Co.  113. 

Measure  of  damages. 

4.  Right  of  land  owner  to  claim  for  road  structure  previously  made. 
Where  it  was  alleged  in  a  petition  for  the  appointment  of  commission- 
ers to  condemn  land  for  right  of  way,  that  a  railroad  had  been  pre- 
viously constructed  on  the  same  land  sought  to  be  taken,  with  the 
owner's  consent,  which  was  not  denied  in  the  pleadings,  it  was  held, 
that  in  the  assessment  of  damages  the  land  owner  was  not  entitled  to 
the  value  of  the  road  structure  as  a  part  of  his  land.     Emerson  v. 

Western  Union  Railroad  Co.  176. 

Proceeding  —  by  what  law  governed. 

5.  Where  land  was  taken  by  the  exercise  of  the  right  of  eminent 
domain,  and  the  proceeding  commenced  to  have  compensation  ascer- 
tained before  the  act  of  1872,  on  that  subject,  went  into  effect :  Held, 
that  the  compensation  should  be  ascertained  under  the  laws  in  force  at 
the  time  the  proceedings  were  begun.     Ibid.  176. 

ERROR. 
Error    will    not    always    reverse.       See    PRACTICE    IN    THE 
SUPREME  COURT,  2  to  7. 

ESTOPPEL. 

Where  one  is  held  out  as  a  joint  creditor. 

1.  Where  a  person  holds  another  out  as  a  joint  creditor  with  himself 
in  a  particular  case,  by  bringing  suit  in  their  joint  names  as  partners, 
and  the  debtor  settles  with  such  other  person,  who  dismisses  the  suit 
and  gives  a  release,  the  person  so  holding  out  that  the  claim  was  a 
joint  one  will  be  estopped  from  denying  that  the  party  giving  the 
release  was  a  joint  creditor.     Dyer  v.  Sutherland,  583. 

To  CLAIM  one's  own  PROPERTY. 

2.  Where  owner  fraudulently  induced  officer  to  levy  upon  his  property 
as  that  of  another.  Where  a  person  in  possession  of  a  piano  belonging 
to  a  defendant  in  execution,  also  had  one  of  her  own  very  much 
resembling  it,  both  of  which  were  boxed  for  shipment,  and  when  called 
on  by  the  officer  to  point  out  that  belonging  to  the  defendant,  so  acted 
as  to  induce  the  officer  to  levy  upon  her  own,  so  that  she  might  fraudu- 
lently ship  the  other,  and  thus  defeat  the  collection  of  the  execution, 
it  was  held,  in  replevin  by  her  for  her  piano,  that  she  was  estopped 
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from  denying  that  it  belonged  to  the  defendant  in  execution,   and 
claiming  it  as  her  own.     Colwell  v.  Brower,  516. 
To  claim  an  easement. 

3.  In  a  vacated  street.     See  HIGHWAYS,  8. 

To  DENY  BOUNDARY  LINE. 

4.  Between  adjacent  owners  of  land.     See  BOUNDARIES,  2. 

EVIDENCE. 

Parol  evidence. 

1.  To  show  w7iat  lands  were  reserved  from  sale  by  the  United  States. 
Parol  evidence  is  not  competent  to  show  that  no  sales  were  made  by 
the  government  within  a  reservation  claimed  to  have  been  made  for  a 
certain  purpose,  as  the  government  records  furnish  the  proper  and 
best  evidence  of  what  lands  were  sold  and  what  reserved.  City  of 
Chicago  v.  McOraw,  566. 

2.  To  explain  the  meaning  of  particular  plirases  in  a  contract.  See 
CONTRACTS,  11. 

3.  To  establish  identity  of  grantee  in  a  deed.    See  DOWER,  1. 
Secondary  evidence. 

4.  Parol  evidence  of  contents  of  will.  Where  a  will  and  the  record 
thereof  were  burned,  and  the  proof  showed  that  a  copy  of  the  will 
before  its  destruction  had  been  sent  by  mail  to  the  party  desiring  to 
use  it  in  evidence,  it  was  held,  that  parol  proof  as  to  the  contents  of 
the  will  was  not  admissible  in  behalf  of  such  party,  in  the  absence  of 
any  evidence  accounting  for  the  non-production  of  the  copy,  or  show- 
ing its  non-receipt.    Illinois  Land  and  Loan  Co.  v.  Bonner,  315. 

Declarations  of  an  agent. 

5.  Whether  admissible  against  the  principal.  It  is  a  general  rule  that 
where  the  acts  of  the  agent  will  bind  the  principal,  there  his  repre- 
sentations, declarations  and  admissions  respecting  the  subject  matter, 
will  also  bind  him,  if  made  at  the  same  time  and  constituting  a  part 
of  the  res  gestm.    Linblom  v.  Ramsey,  246. 

6.  But  declarations  of  an  agent  made  not  in  the  presence  of  the 
principal,  and  not  while  the  agent  is  doing  any  act  in  respect  to  the 
subject  matter  of  the  agency,  will  not  bind  the  principal  or  his  privies, 
and  is  not  evidence  against  either.    Ibid.  246. 

Declarations  of  parties  in  collusion. 

7.  In  a  suit  against  a  party  for  falsely  assuming  to  be  the  plaintiff's 
agent  to  sell  land  and  making  a  sale  thereof,  where  the  facts  show  a 
combination  or  collusion  between  the  defendant  and  the  purchaser  to 
effect  a  common  purpose,  the  declarations  of  the  purchaser  are  admis- 
sible against  the  defendant,  though  not  made  in  his  presence.  Philpot 
et  al.  V.  Taylor,  309. 

Offer  to  settle. 

8.  Negotiations  prior  to  contract.     An  oflFer  to  settle  on  certain  terms. 
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if  uot  accepted  by  the  other  party,  is  of  no  bindiog  force,  and  is  not 
admissible  in  evidence  to  affect  the  merits  of  the  claim  of  the  party 
making  the  offer.     Barker  et  al.  v.  BusJmell  et  al.  220. 

9.  Propositions  to  settle  matters  in  dispute,  made  before  the  execu- 
tion of  a  written  contract,  by  the  party  to  whom  they  are  made,  are 
not  admissible  in  evidence,  as  all  previous  negotiations  would  be 
merged  in  the  agreement  afterwards  executed.     Ibid.  220. 

Proof  of  book  account. 

10.  By  a  hook  keeper.  In  a  suit  where  it  became  material  to  show  the 
amount  of  wood  purchased  by  the  plaintiffs  and  the  prices  paid,  it  was 
held  not  erroneous  to  permit  the  plaintiffs'  book-keeper  to  testify  to  the 
facts,  although  he  did  not  make  the  purchases,  he  testifying  that  he 
knew  of  the  purchases  and  that  he  kept  the  books,  one  of  which  he 
produced  on  the  trial.     Long  v.  Conklin  et  al.  32. 

Recitals  in  deed. 

11.  To  prove  contents  of  destroyed  will.  In  a  contest  respecting  the 
title  to  real  estate  by  one  claiming  as  heir  of  one  of  the  devisees  in  a 
will,  if  the  defendant  offers  in  evidence  a  deed  for  the  land  from  the 
executor  of  the  will,  the  recitals  in  the  deed  as  to  the  terms  of  the 
will  may  be  taken  as  evidence  of  the  contents  of  the  will  as  against 
such  defendant.    Illinois  Land  and  Loan  Co.  v.  Bonner,  315. 

Threats  not  communicated. 

12.  On  the  trial  of  an  action  of  trespass  for  an  assault  and  heating, 
the  defendant  offered  to  prove  that  the  plaintiff  told  the  witness,  just 
before  the  difficulty,  that  he  was  going  to  see  the  defendant,  and  "  if 
he  didn't  pay  him,  he  would  fix  him,"  which  the  court  refused  to  ad- 
mit. The  remark  was  not  communicated  to  defendant  before  the  diffi- 
culty :  Held,  that  the  court  did  not  err,  and  the  remark  was  unim- 
portant in  itself,  and  not  so  closely  connected  with  the  affair  as  to 
make  it  a  part  of  the  res  gestae,  as  it  was  not  communicated  to  the  de- 
fendant.   Sorgenfrei  v.  ScJirceder,  397. 

Experts. 

13.  Should  not  assume  province  of  jury.  Questions  to  witnesses 
called  as  experts  are  improper,  which,  failing  to  embody  facts  hypo- 
thetically,  directly  call  upon  the  witness  to  put  himself  in  the  place  of 
the  jury  and  pass  upon  the  whole  issue.  Chicago,  Bock  Island  and 
Pacific  Railroad  Co.  v.  Moffltt,  524. 

Burden  of  proof. 

14.  As  to  payment  of  loss  on  insurance.  In  an  action  to  recover  for  a 
loss  of  property  insured  it  is  not  incumbent  on  the  plaintiff  to  prove 
that  he  has  not  been  paid.  This  being  a  matter  of  defense,  the  burden 
of  proof  is  on  the  defendant.  Clay  Fire  and  Marine  Ins.  Co.  v.  Wuste?'- 
hausen  et  al.  285. 

15.  In  regard  to  matters  set  up  in  plea  of  accord  and  satisfaction. 
Where  the  defendant  pleaded  to  a  declaration  that  he  and  his  wife 
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assigned  to  one  of  the  plaintiflFs  the  wife's  interest  and  share  in  the 
estate  of  her  deceased  father,  which  was  taken  and  accepted  in  full 
satisfaction  of  the  notes  sued  on :  Hdd^  that  the  burden  of  proof  was 
on  the  defendant  to  show  the  fact  of  the  assignment  as  averred  in  the 
plea.  Proof  of  the  giving  of  a  power  of  attorney  to  receive  such 
estate  will  not  be  sufficient.     American  et  al.  v.  Rimpert,  228. 

16.  Oil  charge  of  double  assessment  for  taxation.  On  bill  to  enjoin  the 
collection  of  taxes,  on  the  alleged  ground  that  property  has  been  doubly 
assessed,  once  by  the  State  Board  of  Equalization,  and  once  by  the  local 
assessors,  when  such  allegation  is  denied  by  the  answer,  the  burden  of 
proof  is  on  the  complainant  to  prove  the  fact  of  double  assessment,  sub- 
stantially as  alleged.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Paddock  et  al.  616. 

17.  To  show  whether  tax  title  is  valid  or  not,  on  bill  to  set  it  aside  as  a 
cloud  on  title.  Upon  bill  filed  to  impeach  and  set  aside  a  tax  deed  as  a 
cloud  upon  the  complainant's  title,  the  burden  of  proof  is  upon  the  com- 
plainant, and  he  must  prove  the  allegations  of  his  bill,  and  show  the 
invalidity  of  the  deed.     Hyde  v.  Heath,  381. 

18.  Where  the  husband  claims  income  of  his  wife's  property  as  a  gift. 
See  MARRIED  WOMEN,  6. 

In  trespass  to  real  estate. 

19.  Evidence  in  respect  to  title.     See  TRESPASS,  3,  4. 

Sufficiency  of  evidence. 

20.  To  show  that  a  deed  has  not  been  recorded.  See  RECORDING 
ACT,  3. 

Presumptions. 

21.  As  to  questions  of  fact  before  a  jury.     See  PRESUMPTIONS,  1. 

Preserving  the  evidence. 

22.  On  assessment  of  damages  upon  dissolution  of  injunction.  See  IN- 
JUNCTIONS, 13. 

EXEMPLARY  DAMAGES.     See  MEASURE  OF  DAMAGES,  8. 

FACTORS. 
Op  their  liability  for  loss. 

1.  Where  a  factor,  or  commission  merchant,  makes  a  sale  on  'change 
for  his  principal,  he  will  be  held  to  a  very  high  degree  of  vigilance  in 
learning  the  pecuniary  ability  of  the  purchaser.  To  protect  himself  ic 
case  of  a  loss  growing  out  of  the  insolvency  or  failure  of  the  purchaser 
to  pay  for  the  goods  sold,  he  must  resort  to  all  available  sources  of  in- 
formation that  are  accessible,  and  inattention,  or  carelessness,  in  thii 
respect,  will  render  him  liable  for  any  loss  sustained  thereby,  but  he 
will  not  be  held  as  a  guarantor  of  such  a  sale.  Foster  et  al.  v.  Waller  et 
al.  464. 

87— 75th  III. 
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2.  Where  one  hundred  barrels  of  flour  were  shipped  by  rail  to  a  com- 
mission merchant  in  Chicago,  for  sale,  and  he  sold  the  same  on  'change, 
and  gave  the  purchaser  an  order,  on  the  same  day,  to  get  the  flour  at 
the  railroad  depot,  and  ordered  an  inspection,  and  on  the  next  morning, 
having  received  the  certificate  of  inspection,  he  attached  the  same  to 
the  bill,  and  sent  them  to  the  purchaser's  place  of  business,  but  the 
latter  was  not  found,  and,  on  inquiry,  it  was  found  that  the  purchaser 
had  got  the  flour,  and  procured  a  warehouse  rece'pt  therefor,  which  he 
negotiated  to  an  innocent  purchaser,  so  that  the  flour  could  not  be  re- 
claimed, and  the  price  was  not  paid.  It  appeared  that  the  purchaser's 
credit  was  not  good,  and  that  fact  might  have  been  learned  by  reasona- 
ble effort  and  inquiry.  In  a  suit  by  the  commission  merchant  against 
the  party  for  whom  the  sale  was  made,  to  recover  expenses  incurred 
in  trying  to  reclaim  possession  of  the  flour,  it  was  held  that  he  could 
not  recover.     Ibid.  464. 

( 

FEES  AND  SALARIES. 

Illegal  removal  of  officer. 

Remedy  to  recover  his  fees.  If  an  ofBcer  of  a  city  is  unlawfully 
removed  from  his  office  by  the  city  authorities,  he  has  a  complete 
remedy  at  law  for  any  fees  and  emoluments  pertaining  to  the  office  of 
which  he  is  deprived.    Delahanty  v.  Warner  et  al.  185. 

FEIGNED  ISSUE.     See  CHANCERY,  30. 

FENCES. 

Division  fences. 

1.  Right  to  recover  for,  not  assignable.  The  liability  imposed  by 
statute  upon  the  owners  of  adjoining  lands  to  contribute  their  just 
share  toward  the  cost,  etc.,  of  a  division  fence  is  fixed  at  the  time  the 
fence  becomes  a  division  fence.  The  grantee  of  one  who  has  built  a 
division  fence  does  not  succeed  to  the  right  of  his  grantor  to  enforce 
contribution  from  the  adjoining  owner.  This  right,  being  a  mere  chose 
in  action,  is  not  the  subject  of  assignment.     Hale  v.  Andrews,  253. 

Power  of  fence  viewers. 

2.  Determined  hy  notice.  The  notice  served,  under  which  fence 
viewers  are  selected,  is  jurisdictional,  and  they  cannot,  without  the  ex- 
press consent  of  the  parties  interested,  act  upon  any  other  or  different 
question  than  that  expressed  in  the  notice,  and  without  notice  they  can- 
not be  selected  to  act  at  all.     Ibid.  252. 

3.  When  fence  viewers  were  selected  under  a  notice  that  they  were 
to  be  selected  to  settle  a  'dispute  concerning  the  proportion  of  a  division 
fence  to  be  made  by  each  of  the  parties,  they  will  have  no  power  to 
assess  the  amount  to  be  paid  by  one  of  the  parties  to  the  other  for  a 
portion  of  a  fence  already  built.     Ibid.  252. 
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Waiver.  The  right  to  declare  a  forfeiture  reserved  in  a  contract 
is  one  that  may  be  exercised  or  waived  by  a  vendor,  and  a  failure  to 
claim  it  may  be  regarded  as  a  waiver  of  the  right.  Until  it  is  declared 
the  contract  continues  mutually  binding  on  the  parties.  Heald  v. 
Wright  et  al.  17.     See  INSURANCE,  5,  6,  7 ;  CONTRACTS,  23,  23. 

FORGERY. 

SnPFICIENCY  OP  PROOF. 

1.  When  it  is  proved  that  the  indorsement  of  a  payee's  name  upon  a 
bank  check  is  not  in  his  handwriting,  this  must  be  held  prima  facie 
suificient  to  establish  the  fact  that  the  indorsement  is  a  forgery.  It  is 
true,  the  signature  need  not  be  in  the  handwriting  of  the  indorser,  but 
if  it  be  not,  there  must  be  proof  that  he  authorized  it  to  be  made. 
Schro&der  v.  Harvey,  638. 

Notice  op  forgery. 

2.  To  prior  holders  of  check,  in  case  of  forged  indorsement.  Where 
a  bank  pays  a  check  drawn  on  it  in  favor  of  a  party  whose  indorsement 
thereon  is  forged,  and  the  same  has  passed  through  several  hands,  only 
reasonable  diligence  is  required  to  be  exercised  in  giving  notice  to  prior 
holders,  of  the  forgery,  after  its  discovery,  in  order  to  hold  them  liable. 
Ibid.  638. 

FRAUD. 
What  coNSTiTtrxES. 

1.  As  hetween  vendor  and  vendee  —  representations.  Wliere  the  pur- 
chaser of  a  policy  of  insurance  under  which  a  loss  had  occurred,  and 
which  policy  was  issued  by  a  company  then  in  bankruptcy,  and  its 
affairs  were  so  confused  that  no  one  except  its  officers  knew  or  could 
know  its  condition,  represented  to  the  owner  that  he  had  been  informed 
that  the  company  could  not  pay  more  than  twelve  and  a  half  per  cent 
of  its  liabilities,  and  offered  to  give  eleven  per  cent  of  the  sum  due  on 
the  policy,  and  it  appeared  that  the  owner  did  not  rely  upon  such  rep- 
resentation, but  took  several  days  to  inform  himself  and  decide 
whether  to  accept  the  offer,  and  then  accepted  the  same,  and  it  also 
appearing  that  claims  on  the  company  were  then  selling  at  ten  cents  on 
the  dollar,  and  it  afterwards  turned  out  that  the  company  was  able  to 
pay  from  sixty  to  one  hundred  per  cent  of  its  liabilities,  it  w&s  held; 
that  the  facts  would  not  warrant  a  court  of  equity  in  setting  aside  tlie 
sale  for  fraud,  at  the  suit  of  the  vendor.  Frank  et  al.  v.  Tolman  et  al. 
648. 
Fraudulent  intent. 

3.  Hoxo  proved.  Fraud  cannot  be  shown  without  proof  of  facts. 
The  fact  of  disposing  of  the  debtor's  property  must  be  shown,  and  the 
fraudulent  intent.  Direct  evidence  of  witnesses  speaking  from  their 
own  knowledge  of  the  fraudulent  intent  is  not  required.     It  is  sufficient 


692  INDEX. 

FRAUD.    Fraudulent  intent.     Continued. 

to  prove  facts  and  circumstances  strong  enougli  to  justify  a  jury  in 
inferring  such  an  intent.    Bowden  v.  Bowden,  143. 

Sale  by  insolvent  debtor. 

3.  Presumption.  An  insolvent  debtor  has  the  right  to  sell  his  prop- 
erty to  pay  his  debts,  and  where  the  design  of  such  an  act  may  be 
traced  to  an  honest  and  legitimate  source,  equally  as  well  as  to  a  cor- 
rupt one,  no  fraud  can  be  presumed.     Ibid.  143. 

Fraudulent  representations. 

4.  On  sale  of  territory  for  patent  right.  Where  the  agent  of  the 
owner  of  a  patent  right,  by  false  representations  as  to  the  value  of  the 
territory,  and  the  demand  for  the  invention,  which  were  not  only  un- 
true, but  known  to  be  so  when  made,  and  by  other  false  representations 
as  to  the  extent  of  sales  made,  and  the  adoption  of  the  invention  in 
certain  localities,  induced  a  party  to  purchase  certain  territory  and  give 
his  notes  for  the  price,  secured  by  mortgage,  and  indorsed  the  same  to 
the  principal,  and  it  appearing  that  the  patent  and  the  territory  sold 
were  worthless,  and  that  the  purchaser  had  tendered  back  a  deed  for 
the  same  :  Held,  that  for  the  fraud  practiced  a  decree  rescinding  the 
sale  and  for  the  cancellation  and  surrender  of  the  notes  and  mortgage 
was  proper.    Neil  v.  Gummings,  170. 

False  representations  of  title. 

5.  Whether  fraudulent.  Where  a  party  accepted  a  deed  for  real 
estate  from  a  married  woman,  her  husband  uniting  with  her,  and  she 
represented  that  she  had  a  good  title,  honestly  believing  she  had,  and 
furnished  an  abstract  showing  her  title,  but  which  showed  no  fact  not 
appearing  upon  the  records,  and  she  used  no  means  to  inspire  confidence 
in  her  title  or  to  induce  the  purchase,  it  was  held,  on  failure  of  the 
title,  that  the  grantee  could  not  recover  back  the  price  paid  in  a  suit 
against  the  estate  of  the  married  woman.     Botsford  v.  Wilson  et  al.  133. 

Attempt  to  defeat  a  levy. 

6.  Jury  should  consider  all  the  circumstances  and  the  actions  of  the  par- 
ties on  question  of  fraudulent  intent  to  defeat  a  levy.  In  replevin  for  a 
piano  levied  upon  under  execution,  which  belonged  to  the  plaintiff,  and 
which  she  fraudulently  induced  the  officer  to  levy  upon  to  prevent  a  levy 
on  one  belonging  to  the  defendant  in  execution,  the  court  refused  an  in- 
struction for  the  defendant,  that  it  was  the  duty  of  the  jury  to  take 
into  consideration  all  the  facts  and  circumstances  surrounding  the  case 
as  disclosed  by  the  evidence, —  the  action  of  the  parties  at  the  time  of 
the  taking  of  the  piano,  both  preceding  and  subsequent  to  the  taking, 
the  motives  and  objects  of  the  parties,  whether  or  not  the  plaintiff  was 
in  a  frame  of  mind  that  would  dispose  her  to  remove  the  piano  belong- 
ing to  the  defendant  in  execution  from  the  county,  and  whether  or  not 
she  was  seeking  to  prevent  a  levy  on  that  piano,  or  was  disposed  to  do 
so,  and  whether  or  not  the  officer  was  seeking  in  good  faith  to  make  a 
levy  upon  that  piano  :  Held,  that  it  ought  to  have  been  given.  Col- 
well  V.  Brower,  516.     See  ESTOPPEL. 
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As  BETWEEN  A  CREDITOR  AlTD  A  SURETY. 

7.  What  fraudulent  acts  on  the  part  of  creditor  will  release  surety. 
See  SURETY,  1  to  4. 

FRAUD  AND  CIRCUMVENTION. 

In  procuring  execution  op  note. 

1.  On  the  trial  of  an  issue,  whether  the  execution  of  a  note  was  pro- 
cured by  fraud  and  circumvention,  it  is  error  for  the  court,  in  instruc- 
tions, to  limit  the  mode  necessary  to  be  sliown,  in  order  to  constitute 
the  defense,  as  against  an  assignee  of  the  note,  to  false  representations 
on  the  part  of  those  obtaining  it,  as  it  is  impracticable  to  specify  the 
modes  by  which  such  execution  is  procured.  Edleman  v.  Byers  &  Oil- 
more,  367. 

2.  It  is  not  indispensable  to  the  defense  that  the  note  sued  on  was 
procured  by  fraud  and  circumvention,  that  the  parties  obtaining  it 
should  have  made  some  positive  affirmations  in  regard  to  the  character 
of  the  instrument.  It  may  be  done  by  acts  as  well  as  representations, 
whereby  the  defendant,  by  some  adroit  maneuver,  process  or  device, 
without  knowing  it,  signs  a  promissory  note,  or  puts  his  name  where 
one  can  be  written  above  it.  Such  a  transaction,  in  substance  and 
essence,  is  a  mere  confidence  game.     Ibid.  367. 

GARNISHMENT. 

What  is  subject  to  garnishment. 

1.  Under  the  statute  relating  to  garnishment,  the  choses  in  action  or 
credits  in  the  hands  of  the  garnishee  belonging  to  the  debtor,  must  be 
due  and  owing  to  him,  and  must  be  of  a  legal,  and  not  a  merely  equita- 
ble character.      Webster  et  al.  v.  Steele  et  al.  544. 

2.  When  judgment  is  recovered  by  A  for  the  use  of  B  against  C,  the 
latter  cannot  be  garnisheed  by  a  creditor  of  B,  as  the  legal  title  to  the 
judgment  is  not  in  B,  but  in  A.     Ibid.  544. 

3.  The  statute  authorizing  the  proceeding  by  garnishment  only 
authorizes  the  creditor  to  recover  such  indebtedness  as  can  be  recovered 
by  an  action  of  debt,  or  in  indebitatus  assumpsit,  in  the  name  of  the 
attachment  or  judgment  debtor,  against  the  garnishee.     Ibid.  544. 

Of  the  proper  judgment. 

4.  The  judgment  against  the  garnishee  must  be  rendered  in  favor  of 
the  attachment  or  judgment  debtor,  for  the  use  or  benefit  of  the  attach- 
ment or  judgment  creditor,  and  whatever  surplus  there  may  be  after 
paying  the  garnisheeing  creditor,  belongs  to  the  attachment  or  j  udg- 
ment  debtor  in  whose  name  the  suit  is  prosecuted.     Ibid.  544. 

GUARANTY. 

Indorsement  in  blank. 

Where  the  name  of  a  person  not  a  party  to  a  note  is  indorsed  upon 
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it  before  delivery,  tlie  presamption  is,  in  the  absence  of  evidence  to 
tbe  contrary,  that  he  indorsed  as  guarantor.  Pahlman  et  al.  v.  Taylor, 
629. 

HIGHWAYS. 

Streets  and  alleys. 

1.  Fee  in  the  corporation  —  effect  of  making  and  recording  plat. 
When  a  plat  is  executed,  certified,  acknowledged  and  recorded  in  con- 
formity with  the  provisions  of  the  statute  of  1845,  in  relation  to  lay- 
ing out  towns,  additions  and  subdivisions  of  lots,  the  fee  of  all  that 
portion  of  the  land  designated  as  streets  and  alleys  becomes  absolutely 
vested  in  the  corporation  of  the  town  or  city,  in  trust  for  the  use  of  the 
public.  If  the  plat  is  recorded  before  the  town  has  a  corporate  exist- 
ence, the  fee  remains  in  abeyance,  subject  to  vest  in  the  corporation  as 
soon  as  created.  Making  and  recording  the  plat  operates  as  a  grant  of 
the  fee  to  the  municipality  as  effectually  as  would  a  deed.  Oebhardt 
V.  Reeves,  301. 

3.  Literal  compliance  with  statute  not  necessary  to  pass  fee  in  streets. 
A  substantial  compliance  with  the  provisions  of  the  statute  in  making 
and  recording  a  plat  will  be  sufficient  to  operate  as  a  grant  of  the  fee 
in  the  streets  and  alleys.  The  fact  that  the  plat  and  survey  are  made 
by  one  not  a  county  surveyor  will  not  invalidate  the  proceedings,  as  it 
is  the  acknowledging  and  recording  of  the  plat  that  vests  the  fee  in 
the  corporation.  And  the  fact  that  no  corner  stone  is  designated  on  • 
the  plat,  as  required  by  statute,  when  other  monuments  are  designated 
from  which  the  location  of  the  lots,  streets  and  alleys  can  be  ascer- 
tained with  equal  certainty,  will  not  render  the  plat  inoperative  to  pass 
the  title  to  the  streets  and  alleys.     Ibid.  301. 

3.  Wlien  the  fee  does  not  pass.  In  the  case  of  an  ordinary  highway, 
or  where  a  town  or  city  obtains  a  street  or  alley  by  dedication  merely, 
or  by  condemnation  under  the  right  of  eminent  domain,  or  where 
urban  property  has  been  laid  off  and  platted  by  the  owner  into  lots, 
with  streets  and  alleys,  under  circumstances  from  which  a  dedication 
may  be  inferred,  or  in  any  mode  except  by  what  is  equivalent  to  a  con- 
veyance, an  easement  only  is  acquired,  and  the  fee  remains  in  the 
original  owner  or  proprietor.     Ibid.  301. 

4.  An  easement  may  pass  without  express  mention,  as  an  incident 
to  the  grant  of  the  adjacent  premises  ;  but  the  fee  in  one  piece  of  land 
not  mentioned  in  the  deed  will  not  pass  as  appurtenant  to  another 
tract  granted  by  an  accurate  description,  giving  it  a  definite  and  limited 
boundary.     Ibid.  301. 

Reversion  to  original  owner. 

5.  On  vacating  the  highway.  Where  a  street  or  alley,  the  fee  of 
which  has  passed  to  the  corporationjby  the  making  and  recording  of  a 
plat,  is  vacated  by  the  corporate  authorities,  and  its  use  abandoned,  the 
fee  that  was  in  the  city  or  town  will  revert  to  the  original  owner  who 
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dedicated  the  same,  and  not  to  the  abutting  lot  owners,  and  neither 
the  legislature  nor  the  corporate  authorities  can  divest  such  owner  of 
it.     Ibid.  301. 

6.  The  grant  of  a  lot  abutting  upon  such  a  street  or  alley  is  distin- 
guishable from  a  grant  of  land  upon  an  ordinary  highway.  In  the 
latter,  the  public  having  but  an  easement  in  the  land  used  as  a  high- 
way, a  grant  by  the  owner  passes  the  title  subject  to  the  easement, 
while  in  the  former,  the  title  to  the  street  or  alley  having  passed  to 
the  municipality,  the  original  proprietor  has  no  title  whatever  in  the 
same  to  convey.  In  the  one  case,  therefore,  on  vacation  and  abandon- 
ment, the  grantee  takes  the  title  unincumbered  by  the  easement,  while 
in  the  other  he  takes  no  title  whatever  beyond  the  boundaries  of  his 
lot.     Ibid.  301. 

7.  Act  of  1851,  for  vacating  and  conveying  streets,  construed.  Under 
the  act  of  1851,  which  provided  that  the  corporate  authorities  of  towns 
and  cities,  on  petition,  might  vacate  streets,  and  convey,  by  quit- 
claim deed,  any  interest  the  corporation  had  in  the  street,  to  the  ad- 
joining lot  owners,  a  town  or  city  has  no  power  to  convey  the  fee  or 
title  to  a  street,  when  vacated.  A  law  that  would  have  the  effect  to 
transfer  the  property  of  one  man  to  another  without  compensation,  or 
would  authorize  the  same  thing  to  be  done,  would  be  palpably  in  vio- 
lation of  the  constitution,  and  void.     Ibid.  301. 

Estoppel  to  claim  easement. 

8.  In  vacated  street.  While  it  is  true  that  the  owners  of  lots  abut- 
ting upon  a  street  cannot  be  deprived  of  ingress  and  egress  to  the 
same  without  compensation,  yet,  when  such  street  is  vacated  by  the 
corporate  authorities,  upon  their  petition  to  have  the  same  done,  they 
will  be  estopped  from  asserting  that  an  easement  remains  in  the  cor- 
poration for  their  benefit,  and  cannot  invoke  the  principle  in  defense 
to  an  action  of  ejectment  by  the  owner  of  such  vacated  street  to  re- 
cover possession.     Ibid.  301. 

Use  of  streets  for  railway  purposes. 

9.  Rights  of  abutting  lot  oicners.  It  may  be  regarded  as  the  settled 
law  of  this  State  that  an  owner  of  an  abutting  lot  cannot  prevent  the 
use  of  a  street  for  a  railway  when  such  use  is  permitted  by  the  city 
and  authorized  by  an  act  of  the  legislature.  This  is  upon  the  principle 
that  the  adjoining  proprietor  has  no  interest  in  the  fee  of  the  street.  But 
where  the  fee  of  the  street  remains  in  him  subject  to  the  public  ease- 
ment, the  rule  is  different,  for  the  reason  that  the  railway  in  such  case 
is  an  additional  burden  upon  his  land.  Stetson  v.  Chicago  and  Evans- 
ton  Railroad  Co.  74.     See  EMINENT  DOMAIN. 

Expediency  of  widening  streets. 

10.  Who  to  decide.  The  municipal  authorities  of  cities  and  villages 
are  the  exclusive  judges  of  me  propriety  and  necessity  of  the  widen 
ing  or  laying  out  of  a  street  within  their  corporate  limits,  and,  unless 
there  is  manifest  injustice,  oppression  or  gross  abuse  of  power  in  their 
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action,  a  court  of  equity  will  not  interfere  with  the  exercise  of  the 
discretion  vested  in  them.     Dunham  v.  Village  of  Hyde  Park,  371. 

11.  Whetlier  a  proposed  widening  is  for  a  mere  private  benefit.  An 
allegation  in  a  bill  to  enjoin  the  trustees  of  a  village  from  taking  com- 
plainant's land  to  widen  a  street,  that  the  trustees,  or  a  majority  of 
them,  own  a  large  amount  of  real  estate  in  the  village,  and  that  in 
taking  complainant's  land  they  were  acting  in  pursuance  of  an  illegal, 
unjust,  fraudulent,  oppressive  and  unwarrantable  scheme  and  design 
to  deprive  the  complainant  of  his  property,  on  the  pretext  of  public 
necessity,  but,  in  fact,  for  the  sole  purpose  of  enhancing  the  value  of 
real  estate  in  the  village,  thereby  enabling  them  or  their  relatives  and 
friends  to  make  a  more  advantageous  sale  of  their  property,  is  not 
sufficient  to  show  that  the  proposed  widening  of  the  street  was  merely 
for  a  private  and  not  for  a  public  use.  The  fact  that  the  trustees  were 
influenced  in  their  action,  by  the  consideration  of  the  incidental  bene- 
fit they  expected  to  their  real  estate,  would  not  render  their  action  un- 
authorized and  illegal,  as  the  principal  purpose  was  the  enhancement 
of  the  value  of  all  the  real  estate  in  the  village  by  increased  accom- 
modation for  public  travel  and  transportation.     Ibid.  371. 

ObSTEUCTION  in  STREEl'S. 

12.  D2itp  and  liability  of  municipal  corporations.  An  object  in  a 
public  street  calculated  to  frighten  horses,  such  as  a  dead  animal,  is 
such  an  obstruction  as  makes  the  corporation  liable  in  case  of  an  acci- 
dent resulting  in  injury,  happening  in  consequence  thereof.  City  of 
Chicago  v.  Hoy,  530. 

13.  Where  a  horse  died  in  a  public  street  of  a  city  about  3  o'clock 
p.  M.,  and  the  fact  that  the  dead  body  was  left  in  the  street  was  known 
to  a  policeman  of  the  city  that  night,  and  on  the  next  day  about  3 
o'clock  p.  M.,  the  plaintiff,  while  driving  along  the  street,  without  neg- 
ligence on  his  part,  was  injured  in  consequence  of  his  horse  taking 
fright  at  the  dead  animal,  it  was  held,  that  the  city  was  liable  to  him 
for  the  injury.     Ibid.  530. 

14.  It  is  the  duty  of  a  municipal  corporation,  such  as  a  city,  to  exer- 
cise reasonable  care  and  diligence  in  the  removal  of  dead  animals  or 
other  objects  in  a  public  street,  calculated  to  frighten  horses,  after 
actual  notice  of  the  same  ;  after  the  lapse  of  such  a  time  that  it 
should,  by  the  exercise  of  reasonable  diligence,  have  had  knowledge 
thereof,  actual  notice  may  be  presumed.     Ibid.  530. 

Defective  sidewalks. 

15.  Injury  therefrom.  In  a  suit  against  a  city  to  recover  damages 
for  a  personal  injury  caused  by  a  fall,  occasioned  by  an  alleged  defect 
in  the  sidewalk,  where  the  proof  showed  that  the  walk  was  a  new  one, 
laid  not  more  than  seven  days  before  the  accident,  and  failed  to  show 
that  knowledge  of  any  defect  therefti  had  come  to  any  of  the  city 
authorities,  eitlier  actual  or  constructive,  and  where  it  was  evident 
that  the  fall  was  attributable  to  the  plaintiflPs  want  of  ordinary  care, 
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it  was  held  that  a  verdict  for  the  plaintiff  was  not  sustained  by  the 
evidence.     City  of  Chicago  v.  McCarthy,  602. 

16.  Notice  thereof.  In  an  action  against  a  city  to  recover  for  a 
personal  injury  to  the  plaintiff,  caused  by  a  fall  from  an  alleged 
defect  in  a  sidewalk  upon  a  public  street,  if  the  walk  was  properly 
and  safely  constructed  a  short  time  before  the  accident,  and  appeared 
to  be  in  a  safe  condition,  the  city  will  not  be  liable  for  the  injury, 
without  proof  that  it  or  some  of  its  officers,  agents  or  servants,  hav- 
ing charge  of  such  matters,  liad  actual  knowledge  of  the  defect 
causing  the  fall,  or  proof  that  the  defect  had  existed  for  such  length 
of  time  before  the  injury,  tliat  the  city  authorities,  if  exercising 
ordinary  diligence,  would  or  should  have  known  of  its  existence. 
Ibid.  602. 

Order  fob  opening  road. 

17.  Whether  final.  Where  the  county  court,  in  a  county  not  under 
township  organization,  after  the  report  of  the  viewers  had  come  in, 
passed  an  order  approving  of  the  report  for  laying  out  a  road,  except 
as  to  the  land  of  a  person  named,  which  was  not  to  be  interfered  with 
without  damages  were  paid :  Held,  that  the  order  was  not  a  final  one 
for  the  opening  of  the  road,  as  the  court  had  a  right  to  abandon  the 
proceedings  if  the  damages  when  assessed  were  such  as  not  to  justify 
proceeding  further,  and  the  road  being  an  entirety,  no  part  could  be 
opened  without  an  order  for  opening  the  entire  line.  Linhlom  v.  Ram- 
sey, 246. 

18.  Where  an  order  approving  the  report  of  the  commissioners  to 
view  and  locate  a  road  recited  that  the  road  passed  over  and  took  the 
hedge  fence  of  a  party  on  its  line,  and  stayed  proceedings  until  his 
damages  were  assessed  and  paid,  and,  ten  years  after,  the  road  super- 
visor opened  the  road  near  such  party's  land,  and  through  the  plain- 
tiff's inclosed  field,  the  court,  in  an  action  for  damages,  refused  to 
allow  the  plaintiff  to  show  that  the  other  party's  hedge  was  in  the  line  of 
the  road,  and  instructed  the  jury  that  it  made  no  difference  whether 
the  hedge  was  included  in  the  line  of  the  road  or  not :  Held.,  that  the 
court  erred  in  excluding  the  evidence,  and  in  the  instruction.     Ibid.  246, 

Notice  of  opening  road.  • 

19.  Where  the  opening  of  a  road  was,  in  1861,  stayed  by  the  county 
court  until  certain  damages  were  assessed  and  paid,  and  no  further 
action  was  taken  until  in  June,  1871,  when  the  road  supervisor  threw 
down  plaintiff's  fences  and  exposed  his  crops  :  Held,  in  an  action  of 
trespass  against  the  supervisor,  that  an  instruction  that  the  defendant 
was  not  bound  to  give  the  plaintiff  any  notice  of  his  intention  to  pro- 
ceed and  open  the  road,  was  erroneous.     Ibid.  246. 

HUSBAND  AND  WIFE. 
Separate  property  op  the  wife. 

Of  their  relation  thereto.     See  MARRIED  WOMEN,  4 
88— T5th  III. 
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ILLINOIS  AND  MICHIGAN  CANAL. 
Widening  and  deepening  the  same. 

1,  Whether  city  of  Chicago,  in  exercising  power  of  widening  and  deep- 
ening canal,  was  the  agent  of  the  State.  Under  the  act  of  February  16, 
1865,  authorizing  the  city  of  Chicago  to  widen  and  deepen  the  Illinois 
and  Michigan  canal,  for  the  purpose  of  cleansing  the  Chicago  river,  in 
exercising  the  powers  conferred,  the  city  is  not  to  be  regarded  as  the 
agent  of  the  State,  and,  therefore,  not  liable  for  an  injury  caused  to 

■    private  property.     City  of  Chicago  v.  McOraw,  566. 
Reservation  of  land  for  canal. 

2.  Party  claiming  must  show  performance  of  conditions  imposed. 
Where  it  is  sought  to  defeat  the  right  of  a  party  in  possession  of  land, 
claiming  to  own  the  same  under  the  act  of  congress  of  March  30,  1822, 
giving  and  reserving  the  same  to  the  State  of  Illinois,  for  canal  pur- 
poses, it  must  be  shown  that  the  conditions  upon  which  the  grant 
depended  were  complied  with.     Ibid.  566. 

INFANTS. 
Disaffirmance  of  deed. 

1.  The  right  not  personal  to  the  infant.  All  gifts,  grants  or  deeds 
made  by  infants  by  matter  in  deed,  or  a  writing,  which  takes  effect  by 
delivery  of  his  hand,  are  voidable  by  himself,  his  heirs,  or  those  who 
have  his  estate.  The  heirs  of  an  infant  may  disaffirm  his  deed  within 
the  same  time  that  the  infant  might  himself,  if  living.  Illinois  Land 
and  Loan  Go.  v.  Bonner^  315. 

W^HAT  amounts  to  AN  AFFIRMANCE. 

2.  Where  an  heir  of  an  infant  who  had  conveyed  lands  during 
infancy  filed  a  statement  in  the  county  court  where  administration  of 
the  infant's  estate  was  had,  that  he  had  no  other  claim  against  the 
estate,  except  the  amount  due  on  guardian's  account,  it  being  referable 
to  the  personal  estate,  was  held  to  have  no  bearing  upon  the  party's 
claim  as  heir,  or  next  of  kin,  and  therefore  no  affirmance  of  the  infant's 
conveyance.     Ibid.  315. 

INJUNCTIONS. 

Whether  injunction  will  lie. 

1.  To  prevent  judgment  against  land  for  taxes  thoft  have  been  paid  — 
remedy  at  law.  On  bill  filed  to  restrain  the  collector  from  applying 
for  judgment,  and  selling  lands  for  taxes  of  a  prior  year,  on  the  ground 
that  such  taxes  have  been  paid,  it  was  held,  that  the  fact  of  payment 
was  a  complete  defense  to  the  proposed  application  for  judgment,  the 
remedy  at  law  being  complete.     Dunham  v.  Miller,  379. 

2.  Of  sale  of  land  for  taxes  until  right  of  appeal  is  settled.  Where  a 
party  attempted  to  appeal  from  a  j  udgment  of  the  county  court  for  the 
sale  of  his  land  for  taxes,  but  which  was  not  allowed  for  the  reason 
that  he  refused  to  deposit  the  amount  of  the  judgment,  as  required  by 
statute,  and  he  filed  his  petition  in  this  court  for  a  mandamus  to  com- 
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INJUNCTIONS.    Whether  injunction  will  lie.     Continued. 

pel  the  allowance  of  his  appeal,  it  was  held,  that  a  court  of  equity 
would  not  entertain  a  bill  to  enjoin  the  sale  of  his  land  until  the  right 
of  appeal  could  be  decided  by  this  court.     Andrews  v.  Rumsey  ei  al.  598. 

3.  To  restrain  the  collection  of  taxes.  A  court  of  equity  will  not  enter' 
tain  a  bill  to  restrain  the  collection  of  a  tax,  except  in  cases  where  the 
tax  is  unauthorized  by  law,  or  where  it  is  assessed  upon  property  not 
subject  to  taxation,  or  where  the  property  has  been  fraudulently  as- 
sessed at  too  high  a  rate.  In  either  of  these  cases  an  injunction  will 
properly  lie  to  restrain  the  collection  of  the  tax.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  Cole  et  al.  591. 

4.  To  control  the  action  of  the  State  Board  of  Equalization.  It  is  not 
the  duty  of  the  courts  to  exercise  any  supervisory  care  over  the  valua- 
tions of  property  or  francliises  by  the  State  Board  of  Equalizatiou,  so 
long  as  it  acts  within  the  scope  of  the  powers  with  which  it  is  invested, 
and  in  obedience  to  what  may  reasonably  be  presumed  to  be  an  honest 
judgment,  however  much  the  courts  may  disagree  with  it.  But  when- 
ever the  board  undertakes  to  go  beyond  its  jurisdiction,  or  to  fix  valua- 
tions through  prejudice  or  a  reckless  disregard  of  duty,  in  opposition 
to  what  must  necessarily  be  the  judgment  of  all  persons  of  reflection, 
it  is  the  duty  of  the  courts  to  interfere  and  protect  the  tax  payers 
against  the  consequences  of  the  act.  When  its  jurisdiction  is  conceded, 
no  mere  difference  of  opinion  as  to  the  reasonableness  of  its  valuations 
will  justify  equitable  interference.     Ibid.  591. 

5.  7b  restrain  collection  of  rent  by  distress — failure  of  landlord  to 
defend  suit.  Where  a  tenant  had  assigned  his  lease,  and  his  assignee 
incurred  liability  for  improvements  upon  the  demised  premises,  to 
enforce  which  a  bill  was  filed  for  a  mechanic's  lien,  and  to  sell  the 
premises  in  payment,  and  the  landlord  contracted  with  the  original 
tenant,  who  remained  bound  for  the  rents,  to  defend  the  suit,  wliich  he 
failed  to  do,  but  suffered  a  decree  of  sale  to  pass,  it  was  7ield,  on  bill  in 
equity  by  the  tenant  to  enjoin  the  collection  of  rent  by  distress,  it 
appearing  that  the  landlord  was  solvent,  that  a  court  of  equity  could 
not  take  jurisdiction,  as  the  tenant  had  a  complete  remedy  at  law  for 
the  recovery  of  any  damages  he  had  or  might  sustain  by  the  breach  of 
the  contract  to  defend.     Leopold  et  al.  v.  Judson  et  al.  536. 

6.  To  prevent  taking  possession  under  fraudulent  legal  proceedings. 
Where  one  railroad  company  instituted  proceedings  to  condemn  and 
take  for  its  road  the  road  and  track  of  another  de  facto  railroad  com- 
pany, but  concealed  the  object  and  purpose,  and  gave  the  latter  com- 
pany no  notice,  and  the  whole  proceeding  showed  it  was  but  the  carry- 
ing out  of  a  scheme  for  the  fraudulent  and  inequitable  purpose  of 
getting  possession  of  such  company's  right  of  way  and  road  without 
making  compensation :  Held,  that  a  court  of  equity  would  restrain  the 
taking  of  possession  under  such  fraudulent  proceedings.  Cincinnati, 
LaFayette  and  Chicago  Railroad  Co.  v.  Danville  and  Vincennes  Rail 
way  Co.  113. 
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7.  To  try 'validity  of  removal  from  office.  A  court  of  equity  has  no 
jurisdiction  to  entertain  a  bill  to  enjoin  the  mayor  and  aldermen  of  a 
city  from  removing  a  party  from  an  office,  and  appointing  a  successor, 
and  from  preventing  the  party  from  discharging  his  duties  after 
removal  by  them,  as  the  party's  remedy  at  law  is  complete,  by  quo  war- 
ranto against  the  successor,  or  mandamus  against  the  mayor  and  coun- 
cilmeu.     Delahanty  v.  Warner  et  al.  185. 

8.  To  restrain  railway  company  from  constructing  and  operating  its 
o'oad  in  street  until  damages  to  adjacent  lots  are  ascertained  and  paid. 
Where  a  railw^ay  company  under  authority  from  a  city  has  located  its 
road  upon  a  public  street  or  other  lands  not  belonging  to  the  complain- 
ant, and  is  constructing  the  same  upon  which  to  operate  its  trains,  a 
court  of  equity  will  not  entertain  a  bill  to  restrain  the  operation  of  the 
road  until  the  complainant's  damages  to  lots  ovpned  by  him  abutting 
on  the  street  are  ascertained  and  paid,  but  will  leave  him  to  his  remedy 
at  law.     Stetson  v.  Chicago  and  Evanston  Railroad  Co.  74. 

9.  To  restrain  railway  company  from  using  its  road  until  damages  are 
assessed.  In  case  of  a  claim  of  consequential  damages  to  land  on  ac- 
count of  the  operating  of  a  railroad,  where  no  part  of  the  land  claimed 
to  be  affected  is  taken  for  the  use  of  the  road,  a  bill  in  chancery  will 
not  be  entertained  to  enjoin  the  use  of  the  railroad  until  such  dam- 
ages are  paid  or  assessed.  Patterson  v.  Chicago,  Danville  and  Vincennes 
Railroad  Co.  588. 

10.  To  prevent  operating  railroad  in  public  street  without  license.  The 
fee  of  streets  being  in  the  city  where  they  are  located,  and  the  city 
having  the  power  to  control  and  regulate  their  use,  a  court  of  equity 
will  not,  at  the  suit  of  an  individual,  enjoin  a  railway  company 
from  operating  its  road  laid  in  the  street  without  the  permission 
of  the  city,  but  will  leave  the  redress  to  the  public  authorities. 
Ibid.  588. 

11.  To  restrain  sale  under  deed  of  trust  on  the  ground  of  insolvency  of 
trustee.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  6. 

12.  To  restrain  such  sale  because  some  of  the  notes  seciired  by  the  deed 
of  trtist  were  given  for  usury.     See  same  title,  7. 

Damages  on  dissolution. 

13.  Evidence  must  be  preserved.  Where  the  record  shows  that,  upon 
the  dissolution  of  an  injunction,  evidence  was  heard  upon  the  assess- 
ment of  damages,  but  does  not  show  what  the  evidence  was,  nor  what 
facts  were  found  therefrom  by  the  court,  a  decree  awarding  damages 
will  be  reversed  for  the  error.  Steele  v.  Boone  et  al,  457 ;  Delahanty  v. 
Warner  et  al.  185. 

14.  In  ease  of  injunction  restraining  sale  under  deed  of  trust  —  of 
trustee's  fees  and  cost  of  advertising,  to  be  allowed  as  damages.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  11,  13. 
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INSOLVENT  DEBTOR. 

Cannot  be  compelled  to  schedule. 

A  debtor  arrested  on  a  ca.  sa.,  if  found  guilty  of  fraud  on  a  trial  of 
that  question,  cannot  be  compelled  to  schedule.  He  may  do  so  in  the 
cases  allowed,  but  he  cannot  be  compelled  to.     Bowden  v.  Bowde/i,  143. 

INSOLVENT  INSURANCE  COMPANY. 

Premiums  in  hands  op  its  agents. 

Rights  of  the  com.'pany  and  of  the  insured  in  respect  thereto.  See 
ACTIONS,  4,  5. 

INSTRUCTIONS. 

Op  their  qualities. 

1.  Must  be  based  on  evidence.  Where  there  is  no  evidence  tending  to 
prove  a  certain  fact,  it  is  erroneous  to  give  an  instruction  to  the  jury 
based  upon  the  existence  of  such  fact.  American  et  al.  v.  Rimpert, 
228. 

2.  Slight  evidence  will  sustain  an  instruction.  Where  there  is  any 
evidence,  however  slight,  it  will  be  sufficient  to  sustain  an  instruction 
based  upon  the  hypothetical  case  it  tends  to  prove.  City  of  Chicago  v. 
Scholten,  468. 

3.  Assuming  fact  not  in  proof.  In  an  action  against  a  city  by  the 
personal  representative  of  a  deceased  minor  child  to  recover  damages 
for  his  death  occasioned  by  a  defective  sidewalk,  the  court  instructed 
the  jury,  that  the  defendant  had  no  right  to  test  the  sufficiency  of  its 
sidewalks  at  the  risk  of  the  lives  of  persons  passing  over  the  same. 
There  was  no  proof  that  the  city  had  been  so  testing  the  sufficiency  of 
the  sidewalks :  Held,  that  the  instruction  was  erroneous,  as  assuming 
the  city  was  guilty  of  an  act  of  gross  misconduct  in  a  matter  not 
shown  by  any  evidence,  and  highly  calculated  to  mislead  the  j  ury. 
Ibid.  468. 

4.  SJiould  not  be  too  prolix  or  argumentative.  This  court  has  often 
adverted  to  the  practice  of  making  the  instructions  too  prolix  and 
voluminous  and  making  them  an  argument  of  the  case,  as  improper 
and  tending  to  confuse  and  mislead  the  jury,  and  not  conducive  to  the 
ends  of  justice.     Rockford  Ins.  Co.  v.  Nelson,  548. 

5.  Must  not  ignore  a  particular  ground  of  recovery  presented  by  the 
pleadings.  In  a  suit  to  recover  for  a  breach  of  warranty  in  the  sale  of 
goods,  when  a  portion  of  the  counts  in  the  declaration  are  upon  an  ex- 
press warranty  and  the  others  upon  an  implied  warranty,  instructions 
for  the  defendant  which  wholly  ignore  all  reference  to  an  implied  war- 
ranty will  be  rightfully  refused.     Thome  et  al.  v.  Mc  Veagh  et  al.  81. 

6.  Need  not  be  repeated.  It  is  not  error  to  refuse  an  instruction, 
where  another  one  is  modified  and  given,  which  presents  the  same  ques- 
tion in  substance  fairly  to  the  jury.    Lonergan  v.  Courtney,  580. 
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INSURANCE. 

Misstatement  op  facts  in  application. 

1.  Fault  of  the  agent.  Where  a  woman,  not  versed  in  legal  terms 
when  applied  to  by  an  agent  of  an  insurance  company  to  take  a  policy 
of  insurance  upon  her  house,  etc.,  stated  the  facts  relating  to  her  title 
to  the  property,  and  the  agent  wrote  in  the  application  that  she  had  a 
fee  simple  title,  when  she  had  not,  and  also  put  other  statements  therein, 
he  well  knowing  the  facts,  to  enable  himself  to  obtain  the  premium,  it 
was  held,  that  the  fact  that  such  statements  were  not  true,  under  such 
circumstances  ought  not  to  preclude  a-  recovery  in  case  of  a  loss.  Rock- 
ford  Ins.  Co.  V.  Nelson.,  548. 

Pkeliminary  proof  of  loss. 

3.  Statement  of  too  great  value.  The  fact  that  the  jury  in  a  suit  upon 
a  policy  of  insurance  render  a  less  verdict  in  favor  of  the  plaintiff  than 
the  value  of  the  property  destroyed,  as  shown  by  the  plaintiff's  pre- 
liminary proof  of  loss,  does  not  show  that  the  plaintiff  made  a  false 
statement  of  the  value  of  the  property  destroyed.     Ibid.  548. 

Waiver  of  defects  in  proof  of  loss. 

3.  Where  formal  proofs  of  a  loss  are  made  and  tendered  to  the  agent 
of  the  company  insuring,  and  refused  on  the  alleged  ground  that  the 
company  is  not  liable  for  the  loss,  this  will  estop  the  company  from 
making  any  formal  objections  to  the  proofs  when  sued  on  its  policy  for 
the  loss.    Lycoming  Fire  Ins.  Go.  v.  Dunmore,  14. 

Company  confined  to  original  objections. 

4.  When  called  on  for  payment.  Where  the  president  of  an  insurance 
company  which  had  insured  the  life  of  a  party,  when  written  to  after 
the  death  of  the  assured,  refused  to  pay  the  policy,  placing  his  refusal  to 
pay  upon  the  ground  that  the  last  premium  had  not  been  paid  when  due, 
the  company  knowing  the  facts,  which  ground  proved  to  be  untenable, 
it  was  held  that  this  was  a  waiver  of  any  ground  of  defense  growing 
out  of  the  fact  that  the  insured  engaged  in  navigating  the  Mississippi 
river  before  his  death,  contrary  to  a  condition  in  the  policy,  or  was  evi- 
dence of  a  permit,  in  a  case  where  the  evidence  on  the  question  of 
a  permit  was  conflicting.     Home  Life  Ins.  Co.  v.  Pierce,  426. 

Forfeiture  of  policy  by  assured. 

5.  Where  the  course  of  dealing  has  led  party  to  believe  a  forfeiture 
would  not  be  exacted.  If  the  practice  of  an  insurance  company  and  its 
course  of  dealings  with  the  insured,  and  others,  known  to  the  insured, 
have  been  such  as  to  induce  a  belief  that  so  much  of  the  contract  as 
provides  for  a  forfeiture  in  a  certain  event,  will  not  be  insisted  on,  the 
company  will  not  be  allowed  to  set  up  such  forfeiture  as  against  one  in 
whom  their  conduct  has  induced  such  belief.     Ibid.  436. 

6.  Acts  of  company  leading  policy-holder  to  believe  forfeiture  would 
not  be  insisted  on.  Where  a  policy  of  insurance  provided  for  forfeiture 
for  non-payment  of  premiums  when  due,  and  the  company  received 
payment  of  the  same  after  due,  without  objection,  and  sent  out  letters 
with  the  following  words  printed  in  prominent  letters :  "  Every  policy 
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INSURANCE.    Forfeiture  of  policy  by  assured.     Continued. 

is  non-forfeiting,"  so  as  to  lead  the  assured  to  believe  that  no  forfeiture 
would  be  exacted,  it  was  lie.ld  that  these  facts  were  sufficient  to  prevent 
the  company  from  insisting  upon  a  forfeiture  because  a  subsequent 
premium  was  not  promptly  paid  when  due.     Ibid.  436. 

7.  When  notice  is  required  before  declaring  a  forfeiture.  Where,  by 
the  terms  of  a  policy  of  insurance  on  the  life  of  a  party,  he  was  required 
to  pay  one-half  of  the  annual  premium  in  cash,  and  give  a  note  for  the 
other  half,  together  with  the  amount  unpaid  of  previous  notes,  with  the 
interest  thereon,  less  his  dividend  or  share  of  the  profits,  which  was  to 
be  deducted  from  the  sum  for  which  he  was  to  execute  his  note,  it  was 
held  that  the  company  was  bound  to  give  the  party  notice  of  the  amount 
for  which  his  note  was  required,  and  the  amount  to  be  paid  in  money, 
before  it  could  insist  upon  a  forfeiture  of  the  policy  for  a  failure  to 
give  the  note  in  renewal  and  make  payment.     Ibid.  436. 

Insolvency  op  company. 

8.  RigJit  of  company  to  premiums  in  hands  of  its  agents.  See  AC- 
TIONS, 4. 

9.  Right  of  assured  to  recover  hack  premiums  paid  to  agent  not  ac- 
counted for  to  the  company.    See  same  title,  5. 

INTEREST. 

Whether  recoverable. 

1.  On  settlement  of  partnership  accounts.  Where  the  original  articles 
of  copartnership  contain  no  such  provision,  it  is  not  proper,  in  taking 
an  account,  to  charge  each  partner  with  interest  on  his  individual  ac- 
count, and  to  credit  each  one  with  interest  on  moneys  paid  in,  unless  a 
subsequent  agreement  to  that  effect  is  clearly  and  satisfactorily  proved. 
Moss  V.  McCall  et  al.  190. 

2.  Constfuction  of  agreement  a,s  hetioeen partners.  But  an  agreement 
between  partners  thfit  interest  shall  be  computed  on  each  one's  account, 
and  on  the  moneys  paid  in  by  him,  will  not  justify  computing  interest 
on  the  individual  accounts  from  the  dates  of  the  several  charges  up  to 
the  close  of  the  business,  independent  of  whether  the  amounts  drawn 
out  exceed  the  just  share  of  the  profits  to  the  respective  dates,  due  the 
several  partners.     Ibid.  190. 

3.  Such  an  agreement,  if  proved,  will  be  understood  to  mean  that 
each  partner  shall  be  charged  with  the  interest  on  his  individual  ac- 
count in  excess  of  his  share  of  the  profits,  and  credited  with  interest  on 
moneys  advanced  over  and  above  his  indebtedness  to  the  firm.   Ibid.  190. 

4.  For  tmreasonahle  and  nexatious  delay  of  payment.  Where  a  party, 
owing  an  account,  in  October,  1871,  admitted  its  correctness,  and  prom- 
ised to  pay  the  same,  which  he  neglected  to  do,  without  any  excuse, 
for  about  three  years,  it  was  held,  that  he  was  properly  chargeable 
with  interest  on  the  same,  the  delay  being  considered  unreasonable 
and  vexatious.    Daniels  v.  Oshorn  et  al.  615. 


704  INDEX. 

INTEREST.     Continued. 

At  what  KATE  RECOVERABLE. 

5.  Where  there  is  no  express  contract.  The  statute  of  1857  ouly  al- 
lows ten  per  cent  interest  on  express  stipulation  to  pay  that  rate,  and 
not  on  implied  contracts  to  pay  interest.  On  the  latter,  only  six  per 
cent  can  be  allowed.  The  fact  that  the  parties  allowed  ten  per  cent  on 
some  balances  is  not  sufficient  to  prove  an  express  agreement  to  pay 
that  rate  on  future  balances.  Western  Union  Railroad  Co.  v.  Smith, 
497. 

Interest  on  purchase  money. 

6.  On  hill  for  specific  performance — from  what  time  interest  to  be  com- 
puted.    See  CHANCERY,  18. 

INTERPLEADER.     See  CHANCERY,  1. 

JUDGMENTS. 

Judgment  in  debt. 

1.  Want  offovTn.  On  the  trial  of  an  action  of  debt  by  the  court  with- 
out a  jury,  the  court  found  for  the  plaintiff,  assessed  his  damages,  and 
rendered  judgment  for  damages  only.  No  objection  was  made  to  the 
form  of  the  judgment  in  the  court  below :  Held,  in  view  of  the  recent 
legislation  on  kindred  topics,  that  the  judgment  would  not  be  reversed 
for  such  a  technical  error.  Bowden\.  Bowden,  111. 
Opening  judgment  at  subsequent  term. 
3.  Not  allowable.     See  PRACTICE,  13. 

In  proceedings  by  garnishment. 

^.   Of  the  proper  judgment.     See  GARNISHMENT,  4. 
Whether  a  judgment  is  final.     See  APPEALS  AND  WRITS  OP 
ERROR,  1. 

JUDICIAL  POWERS. 

As  distinguished    from    legislative.      See    LEGISLATIVE    AND 
JUDICIAL  POWERS,  1,  3. 

JURISDICTION". 
To  determine  distribution  op  bankrupt's  estate. 

1.  Federal  or  State  court.  Where  an  insurance  company  is  adjudged 
a  bankrupt,  and  its  assets  placed  in  the  hands  of  an  assignee  by  pro- 
ceedings in  the  Federal  court,  it  seems  that  court  has  jurisdiction  to 
determine  the  person  entitled  to  share  in  the  distribution  upon  a  policy 
of  insurance,  and  to  determine  whether  an  assignment  of  such  policy  is 
voidable  on  the  ground  of  fraud  practiced  by  the  assignee  upon  the 
original  holder  ;  but  when  the  United  States  court  consents,  the  State 
courts  may  also  take  jurisdiction.  Frank  et  al.  v.  Tolman  et  al.  648. 
Objection  to  jurisdiction  in  chancery. 

3.  In  what  manner  taken.     See  CHANCERY,  7. 
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JURY. 

Mode  of  selecting  and  summoning. 

Where  the  time  had  expired  for  which  the  petit  jurors  had  been 
summoned,  before  the  business  of  the  term  was  completed,  and  a  new 
jury  was  drawn  in  the  mode  required  by  the  statute,  and  summoned, 
except  that  they  were  not  summoned  twenty  days  before  court,  it  was 
held  no  error  to  overrule  a  challenge  to  the  array  on  this  ground.  Cases 
will  occur  where  courts  must  resort  to  their  inherent  powers  as  recog- 
nized at  common  law,  in  the  selection  of  j  urors.  Rockford  Ins.  Co.  v. 
NeUon,  548. 

LACHES.     See  LIMITATIONS,  5. 

LANDLORD  AND  TENANT. 

Where  the  relation  exists. 

1.  Where  a  party  testified  that  she  went  into  a  portion  of  the  defend- 
ant's dwelling  house,  certain  rooms  being  reserved,  and  that  she  was 
to  board  the  defendant,  his  wife  and  two  children,  and  had  the  privi- 
lege of  taking  in  other  boarders,  and  that  this  arrangement  was  for 
one  year,  but  did  not  deny  defendant's  statement  that  the  house  was 
"to  be  his  house,"  the  court  say  they  doubted  if  the  relation  of  land- 
lord and  tenant  existed,  and  were  inclined  to  hold  that  the  contract  did 
not  create,  in  such  party,  any  estate,  either  at  will,  or  for  any  definite 
period,  in  the  defendant's  house,  or  any  part  of  it.  Cochrane  v.  Tuttle, 
361. 

2.  As  between  tenants  in  common.     See  TENANTS  IN  COMMON,  2,  3. 
Whether  a  leasing  or  an  agreement  to  lease. 

3.  Contract  construed.  In  determining  whether  an  instrument  is  a 
lease  or  only  an  agreement  for  a  lease,  the  question  is  one  of  construe, 
tion,  to  be  determined  from  what  appears  to  be  the  paramount  inten- 
tion of  the  parties,  as  collected  from  the  whole  tenor  and  effect  of  the 
instrument.  And  the  same  rule  applies  where  the  agreement  is  not 
reduced  to  writing,  the  words  used  indicating  the  intention.  Griffin  v. 
Knisely,  411. 

4.  Where  a  party  was  in  possession  of  premises  under  an  unexpired 
lease,  and  it  was  agreed,  verbally,  between  him  and  his  lessor  that  he 
should  have  the  premises  for  another  year,  commencing  at  the  expira- 
tion of  the  existing  term,  upon  the  same  terms,  a  written  lease  to  be 
executed,  and  the  old  lease  was  not  canceled,  and  a  few  days  before 
the  new  term  was  to  commence  the  landlord  withdrew  his  proposition 
and  rescinded  the  verbal  agreement,  so  that  there  was  no  time  before 
such  rescission  that  the  lessee  could  have  entered  under  the  verbal 
agreement :  Held,  that  this  was  not  a  present  leasing,  but  only  an 
agreement  for  a  lease.     Ibid.  411. 

Where  tenant  holds  over. 

5.  With  notice  that  new  terms  will  be  required,  his  assent  will  be  pre- 
sumed.   Where  a  party  who  had  leased  a  part  of  a  dock-yard  was  noti- 

89— 75th  III. 
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fied  by  the  owner  before  the  expiration  of  liis  term  that  he  could  have 
the  same  no  longer,  unless  he  took  the  entire  premises  and  paid  a  cer- 
tain price  per  foot  frontage  as  rent,  and  the  tenant  held  over,  and 
occasionally  did  use  the  entire  premises,  but  objected  to  the  new  terms 
sought  to  be  imposed  ;  Held,  that  by  ^remaining  for  another  year  after 
such  notice,  notwithstanding  his  objection,  he  became  liable  to  pay  for 
the  whole  premises,  according  to  the  new  terms  imposed,  and  that  it 
would  be  presumed  he  finally  acceded  to  them.     Ibid.  411, 

Injury  to  tenant  by  act  op  landlord. 

6.  Negligence  on  the  part  of  landlord  loMle  repairing  the  iuilding 
rented.  Where  a  landlord  leases  the  lower  story  of  a  building  to  a 
tenant,  bvit  occupies  the  upper  story  himself,  he  will  have  no  right  to 
use  it  in  such  a  manner  as  to  injure  the  tenant ;  and  if,  through  negli- 
gence, want  of  reasonable  care  or  skill  on  the  part  of  the  landlord  or 
his  servants,  the  tenant  is  injured,  the  former  will  be  liable  to  repair 
the  same  in  damages.     Gliekauf  et  al.  v.  Maurer,  289. 

7.  Where  a  landlord  occupying  the  upper  story  of  a  building 
employed  a  mechanic  to  put  in  a  skylight  in  the  roof,  who  neglected  to 
cover  the  same,  so  that  it  rained  through  the  opening  and  thereby 
damaged  the  goods  of  a  tenant  occupying  the  first  story,  it  was  held, 
that  the  landlord  was  liable  to  the  tenant  for  the  negligence  of  the 
mechanic  in  doing  the  work.  This  case  distinguished  from  Scammon 
V.  City  of  Chicago,  25  111.  424,  as  there  the  owner  gave  the  entire  posses- 
sion and  control  of  the  premises  to  the  contractor.     Ibid.  289. 

Eviction  of  tenant  by  landlord. 

8.  Discharge  from  payment  of  rent.  The  law  is  well  settled,  that  if 
a  tenant  is  evicted  from  the  demised  premises,  before  the  expiration  of 
his  term,  by  his  landlord,  or  any  one  claiming  under  or  through  him, 
or  by  one  under  title  paramount  to  that  of  the  landlord,  no  recovery 
can  be  had  for  rent  accruing  after  the  eviction.  Leopold  et  al.  v.  Jud- 
son  et  al.  536. 

9.  Proceedings  that  may  ripen  into  an  eviction  will  not  he  a  bar  to  the 
collectio-n  of  rent.  The  fact  that  the  landlord  has  suffered  a  decree  to 
be  taken  for  the  sale  of  the  demised  premises  in  a  proceeding  to  enforce 
a  mechanic's  lien,  in  violation  of  his  contract  to  defend  the  suit,  upon 
which  the  premises  may  be  sold  and  the  tenant  evicted,  presents  no 
ground  for  resisting  the  collection  of  rents  by  the  landlord.     Ibid.  536. 

'     Distress  for  rent. 

10.  There  must  he  an  appraisement  hefore  sale.  Where  property  is 
distrained  for  rent  there  must  be  an  appraisement  made,  as  required 
by  the  statute,  to  authorize  its  sale,  and  where  the  officer  selling  under 
the  distress  warrant,  holds  an  execution  which  he  has  levied  on  the 
property  and  which  is  subsequent  in  date  to  the  distress  warrant,  and 
sells  without  an  appraisement,  it  will  be  his  duty  to  apply  the  proceeds 
first  in  satisfaction  of  the  execution,  and  the  fact  that  the  lessees  were 
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present  and  desired  the  sale  to  proceed,  will  not  change  the  rule,  unless 
it  be  shown  that  they  knew  the  fact  of  there  being  no  appraisal.  GuV' 
tis  et  al.  V.  Bradley  et  al.  180. 

LAW  AND  FACT. 

As  TO  QXJESTIOKS  OF  AUTHORITY  AND  KNOWLEDGE. 

1.  Express  knowledge  and  express  authority  are  questions  of  fact, 
but  implied  knowledge  and  implied  authority  are  conclusions  of  law. 
Therefore,  where  the  jury  find,  in  a  special  verdict,  that  an  act  was 
done  without  the  knowledge  or  authority  of  a  party,  it  will  be  under- 
stood to  have  reference  to  express  knowledge  and  authority  only, 
Pahlman  et  al.  v.  Taylor,  629. 

Mixed  question  op  law  and  pact. 

2.  Whether  a  plat  of  an  addition  to  a  town,  or  of  the  subdivision  of 
a  lot  in  a  city  or  town,  is  made  in  conformity  with  the  statute,  is  a 
mixed  question  of  law  and  fact.     Oebhard  v.  Reeves,  SOL 

LEASE.     See  LANDLORD  AND  TENANT,  3,  4. 

LEGISLATIVE  AND  JUDICIAL  POWERS. 
Changing  boundaries  op  cities. 

1.  The  act  entitled  "  An  act  to  provide  for  annexing  and  excluding 
territory  to  and  from  cities,  towns  and  villages,"  approved  April  10, 
1872,  so  far  as  it  attempts  to  confer  power  upon  the  courts  to  change 
the  boundaries  of  such  municipal  bodies,  by  annexing  or  disconnecting 
territory,  is  unconstitutional,  such  acts  being  in  their  nature  legislative 
and  not  judicial  acts.     City  of  Qaleshurg  v.  Hawkinson  et  al.  152. 

2.  The  same  power  cannot  be  either  legislative  or  judicial  as  the 
legislature  may  be  disposed  to  retain  it,  or  surrender  it  to  the  judiciary. 
If  the  boundaries  of  municipal  corporations  can  be  altered  and  changed 
by  the  legislature  at  discretion,  and  the  authorities  are  to  that  effect, 
then  the  courts  cannot  be  invested  with  such  power,  as  it  is  legislative 
power.     Ibid.  152. 

LEGITIMACY. 

Proof  in  respect  thereto. 

Presumption.  Every  child  born  in  wedlock  is  presumed  to  be 
legitimate.  And  when  a  person's  mother  was  an  Indian,  proof  he  was 
a  colored  man  will  not  be  sufficient  to  overcome  such  presumption,  as 
the  color  will  be  referred  to  that  derived  from  his  mother.  Illinois 
Land  and  Loan  Co.  v.  Bonner,  315.     See  MARRIAGE 

LIENS. 
Mechanic's  lien. 

1.  Building  destroyed  by  fire  before  completion.  Where  labor  is  per- 
formed and  materials  furnished  under  a  contract  to  do  the  carpenter's 
work,  only,  of  a  building,  the  risk  of  destruction  by  fire  to  be  on  the 
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owner,  and  the  building  is  destroyed  by  fire,  so  that  the  workman  is 
prevented,  without  fault  on  his  part,  from  completing  his  contract,  a 
decree  giving  him  a  lien  on  the  lot  for  the  sum  due  him  for  work  and 
material  will  not  be  disturbed.     Sontag  et  al.  v.  Brennan,  279. 

2.  For  work  done  for  tenant.  Where  a  tenant  contracts  for  the  erec- 
tion of  a  building,  etc.,  without  the  knowledge  and  approval  of  the 
landlord,  this  will  not  give  the  workman  any  lien  upon  the  title  of  the 
landlord.  The  interest  of  the  tenant  alone  should  be  decreed  to  be 
sold,  and  it  is  error  to  order  the  sale  of  the  landlord's  title.  Judson  v. 
Stephens  et  al.  355. 

3.  Where  a  petition  for  a  mechanic's  lien  shows  that  the  person  for 
whom  the  work  and  labor  were  performed  was  only  a  tenant,  the  land- 
lord, though  made  a  party  and  served,  cannot  place  his  rights  and 
interest  in  any  better  position  by  answering.  In  such  a  case  a  decree 
directing  a  sale  of  the  fee  is  not  authorized  by  the  petition.     Ibid.  255. 

4.  Contract  need  not  be  for  a  definite  amount.  In  a  proceeding  for  a 
mechanic's  lien,  it  was  objected  that  a  material-man  was  not  entitled 
to  a  lien  because  he  made  no  agreement  with  the  owner  of  the  build- 
ing for  a  specified  amount  of  material,  but  that  it  was  obtained  as 
required  for  use  in  the  progress  of  the  building  :  Held,  that  the  con- 
tract was  embraced  in  the  act  of  1861,  and  he  was  entitled  to  a  lien. 
Thielman  et  al.  v.  Carr  et  al.  385. 

5.  Priority  over  incumbrance  by  deed  of  trust.  A  deed  of  trust  made 
and  delivered  before,  but  not  recorded  until  after,  the  making  of  con- 
tracts for  the  building  of  a  house  on  the  premises  and  materials  there- 
for, will  not  have  priority  over  the  lien  of  the  parties  making  such 
contracts,  but  the  lien  of  the  latter  will  take  precedence  of  the  lien 
created  by  the  deed  of  trust.     Ibid.  385. 

6.  Prior  deed  of  trust  upon  an  equitable  estate  will  not  postpone  it  to 
the  mechanic's  lien.  The  fact  that  a  company  was  the  equitable  owner, 
only,  of  land,  and  in  procuring  a  loan  had  the  party  holding  the  legal 
title  in  trust  for  it,  execute  a  deed  of  trust  thereon  to  secure  its  repay- 
ment, will  not  affect  the  lien  acquired  under  such  deed,  and  postpone 
the  same  in  favor  of  a  subsequent  lien  obtained  under  the  statute  in 
favor  of  one  performing  labor  and  furnishing  materials  for  the  erection 
of  buildings  thereon,  and  give  the  latter  precedence.  Lunt  v.  Stephens, 
507. 

7.  Whether  party  claiming  prior  lien,  not  bound  to  contest  petitioner's 
claim  before  the  jury.  In  a  suit  to  enforce  a  mechanic's  lien,  where  the 
only  issue  submitted  to  the  jury  is  the  right  of  the  petitioner  to  a  lien, 
and  the  amount  due  him,  defendants,  who  set  up  prior  liens,  need  not 
appear  before  the  jury  and  contest  the  petitioner's  rights,  as  the  ques- 
tion of  priority  of  liens  is  not  before  the  jury,  and  their  verdict  will 
not  settle  that  question.     Ibid.  507. 

8.  Final  decree  should  settle  the  rights  of  the  several  creditors  accord- 


INDEX.  709 

LIENS.     Mechanic's  lien.     Continued. 

ing  to  their  priorities.  Where,  in  a  proceeding  to  enforce  a  mechanic's 
lien,  prior  riglits  are  set  up  under  mortgages  and  deeds  of  trust,  and 
judgment  creditors  interplead  after  verdict,  it  is  error  to  render  a  final 
decree  on  the  verdict  in  favor  of  the  petitioner  without  first  ascertain- 
ing and  determining  the  interests  of  all  the  parties.  This  should  first 
be  done,  and  the  decree  of  sale  should  direct  the  mode  of  distribution 
of  the  proceeds  according  to  the  priorities  of  the  several  claimants. 
Ibid.  507. 

9.  Limitation,  as  to  subsequent  creditors.  Where  the  petition  for  a 
mechanic's  lien  is  not  filed  within  six  months  after  the  completion  of 
the  work,  and  the  money  for  the  labor  and  materials  is  due,  the  lien 
given  by  statute  cannot  prevail  over  the  liens  of  intervening  creditors, 
or  the  rights  of  others  acquired  by  purchase  under  such  intervening 

.     liens.  Ibid.  507. 

10.  Transfer  and  consolidation  of  causes.  Where  several  suits  are 
brought  in  diflFerent  courts  in  the  same  county,  under  the  mechanics' 
lien  law,  for  the  enforcement  of  diflFerent  liens  on  the  same  property, 
by  diflFerent  parties,  the  better  practice  would  be  for  the  one  court  to 
transfer  its  causes  to  the  other,  so  that  they  can  all  be  consolidated 
and  tried  together.  This  should  be  done  upon  a  simple  showing  of  the 
facts.     Thidman  et  al.  v.  Carr  et  al.  385. 

11.  Measure  of  recovery  by  sub-contractor  when  the  contract  is  not  com- 
pleted. On  petition  by  a  sub-contractor  for  a  mechanic's  lien,  where 
the  original  contractor  has  failed  to  complete  his  contract,  the  owner 
will  only  be  liable  for  so  much  as  the  work  and  materials  shall  be 
shown  to  be  reasonably  worth  according  to  the  original  contract  price, 
first  deducting  so  much  as  shall  have  been  rightfully  paid  under  the 
contract,  and  damages,  if  any,  sustained  by  the  owner,  growing  out  of 
the  non-fulfillment  of  the  contract,  as  the  owner  is  entitled  to  the 
benefit  of  his  contract.     Mehrle  v.  Dunn  et  al.  239. 

13.  Prior  suits  pending  —  effect  of  same  parties  intervening  in  subse- 
quent suit.     See  ABATEMENT,  1. 

13.  Gross-bill  not  necessary  in  mechanic's  lien  proceeding.  See 
CHANCERY,  3,  3. 

Vendor's  lien. 

14.  Not  transferable.  A  vendor's  lien  is  personal,  and  cannot  be  con- 
veyed by  deed  or  assigned  by  contract.  A  quitclaim  deed,  by  the 
holder  of  such  lien  to  a  third  party  for  the  land,  will  have  no  eflFect  on 
the  lien,  and  will  not  bar  its  enforcement  by  him.  Wing  et  al.  v.  Good- 
man, 159. 

LIMITATIONS. 
Twenty  years'  adverse  possession. 

1.  Twenty  years'  adverse  possession  of  land,  accompanied  by  pay- 
ment of  taxes  under  a  continuous  assertion  of  ownership  hostile  to  all 
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otliers,  will  constitute  a  bar  to  a  right  of  entry  by  any  one,  not  within 
any  saving  clause  of  the  statute,  claiming  to  have  paramount  title, 
whether  the  claim  of  the  party  in  possession  is  rightful  or  even  under 
a  muniment  of  title  or  not.     Kerr  et  al.  v.  Hitt,  51. 

Limitation  act  of  1839. 

2.  Extent  to  wMch  a  deed  is  claim  and  color  of  title.  Where  a  party 
in  possession  of  land,  of  which  his  wife  is  seized,  as  heir,  of  an  undi- 
vided part,  takes  a  quitclaim  deed  from  one  of  the  other  heirs  who  is 
seized  of  an  undivided  fourth  thereof,  and  who  simply  released  and 
quitclaimed  all  his  right,  title  and  interest,  such  deed  will  constitute 
good  color  and  clainl  of  title  to  the  extent  of  the  grantor's  interest,  but 
no  further.     Busch  v.  Huston,  343. 

Possession. 

3.  What  constitutes  possession,  under  the  limitation  laws.  See  POS- 
SESSION, 1. 

Mechanic's  lien. 

4.  Limitation  in  respect  thereto.     See  LIENS,  9. 

Laches. 

5.  Delay  in  filing  Mil  to  redeem  by  one  claiming  to  be  a  inortgagor. 
See  MORTGAGES  AND  DEEDS  OF  TRUST,  3. 

LITERARY  PROPERTY. 

Under  the  common  law. 

1.  Of  rights  in  respect  thereto.  A  person  has  a  property  in  his  literary 
productions  consisting  of  maps,  charts,  writings  and  books,  and  in 
mechanical  inventions,  consisting  of  useful  machines  or  discoveries, 
produced  by  the  joint  result  of  intellectual  and  manual  labor,  without 
a  copyright  under  the  act  of  Congress.  By  the  common  law,  as  long 
as  they  are  kept  within  the  possession  of  the  author,  he  has  the  same 
right  of  exclusive  enjoyment  of  them  as  of  any  other  species  of  per- 
sonal property,  for  when  so  kept,  they  have  proprietary  marks,  and 
are  distinguishable  property.     Rees  et  al.  v.  Peltzer  et  al.  475. 

2.  Right  lost  by  publication.  But  when  these  literary  or  mechanical 
products  are  circulated  abroad,  and  published  with  the  author's  con- 
sent, they  become  common  property,  and  subject  to  the  free  use  of  the 
community ;  or,  in  other  words,  there  is  no  copyright  in  a  published 
work  at  common  law,  and  such  copyright  exists  only  by  statute.  Ibid. 
475. 

3.  Thus,  where  a  person  compiled  maps  of  the  city  of  Chicago,  of  a 
particular  design,  from  the  public  records  into  an  atlas,  and,  without 
taking  out  any  copyright  under  the  act  of  Congress,  made  several 
copies  of  the  original  in  a  form  suitable  for  comprising  atlases,  sold 
several,  and  placed  one  copy  in  the  hands  of  the  city  for  public  use, 
where  any  part  or  the  whole  of  it  could  be  copied  and  used  by  any 
citizen,  placing  no  restrictions  on  their  use :     Held,  that  the  author 
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thereby  made  a  voluntary  publication  of  the  same,  dedicated  them  to 
the  public  use,  and  consequently  lost  his  proprietorship  in  them,  which 
he  had  at  common  law  before  publication,  and  they  became  public 
property,  subject  to  the  free  use  of  the  community.     Ibid.  475. 

4.  In  such  a  case,  where  all  the  copies  were  destroyed  by  fire,  except 
two  owned  by  two  firms  of  real  estate  brokers,  and  they  formed  a  part- 
nership to  secure  a  monopoly  in  the  sale  of  information  to  be  derived 
from  such  maps,  and  additions  made  thereto  by  the  owners  before  the 
destruction  of  the  public  records  by  fire,  and  these  firms  sold  to  the 
city  a  copy  for  the  sum  of  $5,000,  though  a  member  of  one  of  the  firms, 
who  was  also  a  member  of  the  common  council,  and  one  of  the  finance 
committee,  he  urging  that  they  ought  to  receive  so  large  a  price,  as 
the  firms  would  thereby  lose  their  monopoly,  it  was  lield,  on  bill  filed 
by  one  of  the  firms,  to  restrain  the  publication  of  lithographed  copies 
for  sale,  on  the  ground  that  it  infringed  their  private  rights,  that  the 
bill  would  not  lie,  and  that  the  member  of  the  firm  who  made  the  con- 
tract with  the  city  was  estopped  from  alleging  that  the  privilege  so 
purchased  by  the  city  was  only  for  a  limited,  and  not  a  general  public 
use,  and  the  members  of  the  other  firm  were  equally  estopped  by  his 
acts,  as  they  were  jointly  interested  with  him  in  the  sale.     Ibid.  475. 

5.  The  sale  to  the  city  of  the  privilege  of  making  a  copy  of  city 
maps,  even  conceding  them  to  be  private  property,  for  public  use, 
without  restriction  by  the  contract  as  to  the  use  of  the  copy,  will  make 
such  right  common  property  thereafter,  and  any  person,  by  permission 
of  the  city  authorities,  may  make  copies  of  the  whole,  or  any  part  of 
the  maps  belonging  to  the  city,  and  publish  the  same,  and  equity  will 
not  interfere  to  prevent  the  same.     Ibid.  475. 

MANDAMUS. 

When  the  proper  remedy. 

Where  a  person  has  been  improperly  removed  from  office  by  the 
mayor  and  aldermen  of  a  city,  he  may  compel  them  by  mandamus  to 
restore  to  him  any  evidence  of  his  right  to  the  office,  in  any  property 
pertaining  thereto,  which  they  may  improperly  withhold  from  him. 
And  where  the  title  to  the  ofiice  is  not  in  dispute,  mandamus  will  lie 
to  restore  the  person  entitled  to  it.     Delahanty  v.  Warner  et  al.  185. 

MARRIAGE. 

Sufficiency  of  proof. 

1.  And  of  legitimacy  of  child.  Where  the  proof  showed  that  a  party's 
parents  lived  together  as  husband  and  wife  for  a  long  time,  and  until 
the  death  of  the  father  ;  that  they  reared  a  family  of  several  children, 
among  whom  were  the  father  of  the  party  claiming  as  heir  of  the 
nephew,  and  the  nephew's  father  ;  and  that  among  the  members  of  the 
family,  the  relatives,  and  intimate  family  acquaintances,  such  party 
was  always  recognized  and  treated  as  a  child  of  his  parents  and  a 
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brother  of  tlie  nepliew's  father  :  Held,  that  this  was  sufficient  prima 
facie  evidence  of  the  marriage  of  the  parents  and  of  the  legitimacy  of 
the  party  claiming  as  heir  of  his  nephew,  and  cast  upon  the  other  side 
the  burden  of  their  disproof.  Illinois  Land  and  Loan  Co.  v.  Bonner, 
315. 

Prohibitory  statute. 

2.  Does  not  affect  prior  marriages.  A  statute  prohibiting  the  inter- 
marriage of  a  white  person  with  an  Indian,  enacted  after  such  a  mar- 
riage, will  have  no  bearing  upon  the  validity  of  the  marriage.  Ibid. 
315. 

Legitimacy  of  child. 

3.  Presu7nption.    See  LEGITIMACY,  1. 

MARRIED  WOMEN. 

Of  their  separate  property. 

1.  Where  a  husband,  being  free  from  debt  and  without  any  fraudu- 
lent intent,  has  property  purchased  and  paid  for  by  him,  conveyed  by 
the  vendor  to  his  wife,  it  will  become  the  separate  property  of  the  wife; 
as  much  so  as  if  purchased  by  her  with  money  which  she  obtained  be- 
fore marriage.     Wi7ig  et  al.  v.  Goodman,  159. 

2.  And  where  the  wife,  at  her  marriage,  had  money  which  the  hus 
band  recognized  and  treated  as  hers,  and  which  she  invested  at  times 
and  on  some  occasions  gave  it  to  him  to  invest  for  her,  and  he  bought 
property  with  money  which  belonged  to  the  wife,  though  deposited  by 
her  in  his  name,  taking  the  title  in  her  name  :  Held,  that  the  property 
so  purchased  was  the  separate  property  of  the  wife.     Ibid.  159. 

3.  Where  a  husband  and  wife  conveyed  land  of  the  former  to  their 
son,  and  he  conveyed  the  same  back  to  the  wife,  it  was  7ield,  that  the 
wife  acquired  the  title  from  a  person  other  than  her  husband,  and  that 
the  good  faith  of  the  transaction  could  only  be  questioned  by  credit- 
ors of  the  husband.  A  trespasser  cannot  question  the  wife's  right  to 
the  land  as  her  separate  property,  in  an  action  by  her  against  him. 
City  of  Chicago  v.  McQraw,  566. 

Relation  of  husband  and  wife. 

4.  In  respect  to  her  separate  property.  The  effect  of  the  married 
woman's  act  is  such  that  the  rights  of  the  husband  at  common  law,  in 
respect  to  the  wife's  property,  are  swept  away  and  gone.  As  to  her 
separate  estate,  and  her  relations  thereto,  she  has  no  husband,  and  he 
is  as  to  such  estate,  even  during  coverture,  a  stranger.  Patten  v.  Pat- 
ten, 446. 

Husband  as  agent  op  the  wife. 

5.  His  liability  —  presumption.  As  the  wife  may  make  her  hus 
band  her  agent  to  collect  debts  due  her,  to  receive  from  others  the  in- 
come of  her  estate,  and  to  manage  and  control  it  in  her  name,  his 
dealings  with  it  will  be  presumed,  in  the  absence  of  proof  to  the  con- 
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trary,  to   be   in   the   character  of  agent.     His   receipt  of  proceeds  and 
income,  with  her  consent,  will  be  in  that  character,  and  for  her,  and 
they  will  not  become  his  property.     Ibid.  446. 

6.  If  the  husband  claims  such  income  as  a  gift,  or  other  legal  trans- 
fer thereof  by  the  wife  to  him,  the  burden  of  proof  is  upon  him  to 
establish  his  claim.     Ibid.  446. 

7.  Compensation  of  husband  as  agent  of  his  wife.  Where  the  hus- 
band manages  his  wife's  estate,  and  receives  moneys,  etc.,  belonging 
to  her,  he  will  hold  it  in  trust  for  her,  and  he  will  be  compelled  to 
account  to  her  for  it ;  but,  in  such  case,  like  other  agents,  in  the  ab- 
sence of  special  contract,  he  will  be  entitled  to  reasonable  compensa- 
tion for  his  services  within  the  agency  on  behalf  of  such  separate 
estate.     Ibid.  446. 

Power  to  become  secxjrity  for  husband. 

8.  While,  according  to  the  laws  in  force  in  1870,  a  married  woman 
might  lawfully  bind  herself  in  a  contract  in  relation  to  her  separate 
property,  yet  the  laws  tlien  in  force  conferred  no  power  upon  her  to 
become  a  surety  for  her  husband  upon  a  debt  or  liability  he  might  see 
fit  to  incur,  and  a  promissory  note  given  by  her  and  her  husband  for  a 
liability  he  had  incurred,  was  held  void  as  to  the  wife.  Doyle  et  al.  v. 
Kelly  et  al.  574. 

Judgment  and  sale  —  void. 

9.  Where  a  married  woman,  in  1870,  executed  a  judgment  note  as 
security  for  her  husband,  upon  which  judgment  was  entered,  and  her 
land  was  sold  under  execution  issued  thereon,  and  sherilTs  deed  exe- 
cuted to  the  purchaser  therefor,  it  was  held,  on  bill  filed  by  the  wife 
and  her  grantee,  to  set  aside  the  judgment,  sale  and  sheriff's  deed, 
that  the  same  were  void,  and  properly  set  aside  as  a  cloud  upon  the 
title.     Ibid.  574. 

Covenants  for  title. 

10.  In  deeds  by  married  women.    See  COVENANTS  FOR  TITLE,  1. 

MASTER  AND  SERVANT. 

Injury  to  servant  from  negligence  of  master. 

1.  Hazards  incident  to  service  —  neglect  of  master  to  warn  the  servant 
of  danger.  Employees  of  a  railway  company  are  presumed  to  contract 
with  reference  to  the  hazards  incident  to  the  service.  It  is  not  the 
duty  of  such  a  company  to  place  one  employee  on  the  lookout  to  warn 
others  of  approaching  danger.  It  is  their  duty,  without  warning,  to 
observe  due  care,  and  this  is  a  part  of  their  undertaking,  and  any 
omission  is  at  their  peril.  Chicago  and  Northwestern  Railway  Co.  v. 
Donahue,  106. 

2.  If  a  servant  of  a  railway  company  remains  in  the  employment  of 
the  company,  when  he  knows  the  performance  of  the  duties  required 
of  him  will  expose  him  to  danger  from  the  want  of  a  watchman  on 
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the  rear  car  of  trains  in  the  yard  where  he  is  engaged  in  making  up 
trains,  etc.,  or  for  the  want  of  a  sufficient  number  of  hands  to  operate 
trains,  it  will  be  presumed  he  voluntarily  assumed  the  risk,  and  waived 
whatever,  if  any,  obligation  rested  on  the  company  in  that  respect,  and 
if  injury  ensues,  he  must  be  held  to  be  without  a  remedy.     Ibid.  106. 

3.  It  is  the  duty  of  railroad  companies  to  their  employees  to  furnish 
a  sufficient  number  of  hands  to  operate  their  trains  with  safety.  But 
where  an  employee,  whose  duty  it  was  to  turn  switches,  couple  cars 
and  give  signals,  was  run  over  and  injured  by  the  backing  of  a  train 
on  the  private  grounds  of  the  company,  while  he  was  engaged  in  his 
duty,  it  was  held  that  the  company  was  not  guilty  of  negligence  or 
liable  to  the  servant  in  not  providing  rules  whereby  a  watchman 
should  have  been  kept  on  the  rear  end  of  the  train  that  produced  the 
injury,  the  proof  showing  there  was  a  watch  or  lookout  kept  from 
the  engine.     Ibid.  106. 

Contributory  negligence  by  servant. 

4.  No  principle  of  law  is  better  settled  than  that  a  party  must  ob- 
serve ordinary  care  for  his  personal  safety  in  any  employment,  and  if, 
for  want  of  such  care,  he  suffers  an  injury,  no  recovery  can  be  had, 
and  the  degree  of  care  to  be  observed  must  always  be  in  proportion  to 
the  hazards  of  the  service  in  which  he  is  engaged.     Ibid.  106. 

5.  Where  the  plaintiff  is  guilty  of  negligence  and  is  injured,  to 
defeat  a  recovery  it  must  nevertheless  appear  that  the  defendant  used 
all  reasonable  care  to  avoid  the  inj  ury.  The  fact  that  a  party  has  been 
guilty  of  negligence  does  not  authorize  another  to  inflict  a  willful  in- 
jury or  to  omit  all  reasonable  precautions  to  avoid  it.     Ibid.  106. 

MEASURE  OF  DAMAGES. 

On  continuing  contract. 

1.  For  the  delivery  of  wood.  A  contract  to  deliver  to  the  plaintiffs 
what  wood  they  would  need  in  their  business  and  as  they  should  re- 
quire it,  is  a  continuing  contract  and  is  not  avoided  by  a  refusal  in  the 
early  part  of  the  season,  and  in  such  a  case  the  plaintiffs  will  have  the 
right  to  buy  wood  at  the  different  times  when  needed  for  use,  and  will 
not  be  restricted  in  a  suit  for  breach  of  the  contract  to  the  difference  in 
the  price  of  wood  at  the  time  of  the  repudiation  of  the  contract  and  the 
contract  price,  unless  it  be  shown  there  was  a  possibility  of  their 
making  a  similar  contract  as  to  the  time  of  delivery.  Long  v.  Conklin 
et  al.  32. 

Default  of  one  party  to  a  contract. 

2.  Where  a  party  is  prevented  from  completing  his  contract  in  proper 
season  by  the  neglect  of  the  other  party  to  furnish  the  necessary  mate- 
rials, so  that  he  might  abandon  the  work  if  he  chose  so  to  do,  if  he 
afterwards,  on  being  furnished  with  material,  proceeds  and  completes 
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the  work  without  any  new  contract,  it  will  be  presumed  that  he  pro- 
ceeded under  the  original  contract,  and  that  will  furnish  the  measure 
of  his  compensation,  and  he  cannot  recover  extra  pay  by  showing  the 
work  was  worth  more  on  account  of  the  state  of  the  weather,  or  because 
the  ground  wag  frozen.     Western  Union  Railroad  Go.  v.  Smith,  496. 

Wrongful  detention  op  bank  checks. 

3.  In  replevin  against  a  mere  stakeholder  for  two  certified  checks, 
each  calling  for  $2,500,  there  being  in  the  declaration  a  count  in  trover 
for  the  conversion  of  the  same  checks,  where  the  record  showed  that 
the  plaintiff  obtained  the  checks  by  this  writ,  it  was  held  that  a  judg- 
ment in  favor  of  the  plaintiff  for  the  property  replevied,  and  for  $6,275 
damages,  could  not  be  sustained,  but  was  clearly  erroneous.  Mer- 
chants' Savings,  Loan  and  Trust  Co.  v.  Goodrich,  554. 

4.  In  replevin  for  the  wrongful  detention  of  bank  checks,  where  the 
checks  are  recovered  and  delivered  to  the  plaintiff,  the  plaintiff  can 
only  recover,  as  damages  for  the  wrongful  detention,  interest  on  the 
amount  of  the  checks  from  the  time  of  the  demand  and  refusal  until 
they  are  replevied.     Ibid.  554. 

In  trespass  quare  clausum  fregit. 

5.  Where  a  defendant  enters  without  authority  upon  the  constructive 
possession  of  the  plaintiff,  and  uses  the  premises,  the  worth  of  the  use 
of  the  property  while  the  trespass  is  continued,  will  be  the  proper 
measure  of  damages.     McWilliams  v.  Morgan,  478. 

6.  Consequential  damages.  In  trespass  for  breaking  and  entering 
the  plaintiff's  close  and  carrying  away  certain  tools  and  chattels,  the 
defendant  attempted  to  justify  the  entry  to  distrain  for  rent  due  and  in 
arrear,  but  the  defense  failed  on  account  of  a  variance  in  the  allegations 
and  proof  as  to  the  terms  of  the  leasing  ;  but  it  was  held,  the  general 
issue  being  pleaded,  that,  if  the  relation  of  landlord  and  tenant  existed, 
and  the  entry  was  made  to  distrain  for  rent  in  arrear,  no  consequential 
damages  could  be  allowed  the  plaintiff  for  an  injury  to  his  business. 
Kirhy  et  al.  v.  Douglas  et  al.  443. 

7.  Where  landlord  enters  after  dbandonm,ent  by  tenant.  If  tenants 
abandon  the  premises  leased  by  them,  or  are  about  abandoning  them, 
and  the  landlord  enters  and  distrains  for  rent  due  and  in  arrear,  in 
trespass  by  the  tenants,  under  the  general  issue,  the  plaintiffs  can  only 
recover  the  value  of  the  property  taken,  after  deducting  therefrom  the 
proceeds  of  it  which  were  applied  in  payment  of  the  rent  due,  with 
legal  interest  on  the  balance.     Ibid.  443. 

Exemplary  damages. 

8.  When  recoverable  in  trespass.  To  justify  the  recovery  of  exemplary 
damages  for  a  trespass  to  property,  it  must  be  shown  that  the  defend- 
ant was  actuated  by  malice  or  a  reckless  disregard  of  the  plaintiff's 
rights  ;  and  when  two  are  sued,  and  one  of  them  is  not  chargeable  with 
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malice  or  recklessness,  exemplary  damages  cannot  be  recovered  against 
both.    Becker  v.  Dupree,  167. 

As  AGAINST  ASSIGNEE  OF  NOTE. 

9.  For  not  resortiiig  to  other  securities.  Where  a  party  who  has  as. 
signed  promissory  notes  secured  by  mortgage  upon  real  estate,  seeks 
to  recover  or  have  allowed  him  damages  for  a  neglect  to  enforce  pay- 
ment by  foreclosure,  or  otherwise,  he  must  show  that  he  has  sustained 
damage  in  consequence  of  such  neglect.  The  party  receiving  such 
notes  can  be  liable  only  for  the  actual  damages  occasioned  thereby. 
Aldricli  v.  Goodell,  453. 

For  death  prom  wrongful  act  or  negligence. 

10.  Where  the  next  of  kin  are  collateral  kindred  of  the  deceased,  and 
have  not  received  pecuniary  aid  from  him,  proof  of  such  relationship 
will  warrant  a  recovery  of  nominal  damages  only,  but  where  the  de- 
ceased is  a  minor,  and  leaves  a  father  entitled  to  his  services,  the  law 
presumes  there  has  been  a  pecuniary  loss,  for  which  compensation 
under  the  statute  may  be  given.     City  of  Ghicago  v.  Scholten,  468. 

11.  As  no  other  damages  are  recoverable,  under  the  statute,  than  for 
the  pecuniary  injury  sustained  by  the  next  of  kin,  an  instruction,  from 
which  the  jury  may  infer  that  they  may  give  damages  for  bereavement^ 
and  by  way  of  solace  for  the  affliction  suflfered,  is  too  broad,  and  should 
be  qualified.     Ibid.  468. 

13.  In  suits  to  recover  damages  for  wrongfully  causing  the  death  of 
another,  under  the  statute,  the  pecuniary  loss  may  be  estimated  from 
the  facts  proven,  in  connection  with  the  knowledge  and  experience  pos- 
sessed by  all  persons  in  relation  to  matters  of  common  observation. 
Such  damages  may  be  enhanced  where  the  deceased  is  a  minor,  leaving 
a  parent  as  next  of  kin,  by  proof  of  the  personal  characteristics,  quali- 
ties, mental  and  physical  capacities  to  render  service,  and  habits  of 
industry,  etc.,  of  the  deceased.     Ibid.  468. 

Injury  to  riparian  owner. 

13.  By  erection  of  a  bridge.  Where  the  erection  of  a  railroad  bridge 
across  a  river  in  a  city  causes  a  permanent  injury  or  depreciation  in 
the  value  of  a  lot  in  the  immediate  vicinity  which  is  used  for  dock  pur- 
poses, such  injury  is  a  proper  element  of  damages  in  a  suit  by  the  owner 
against  the  company,  and  it  is  proper  to  allow  the  lot-owner  to  show 
such  damage  by  proving  the  value  of  his  property  before  the  erection 
of  the  bridge  and  its  value  after,  or  in  other  words,  to  prove  how  much 
less  the  property  would  sell  for  in  consequence  of  the  building  of  the 
bridge.     Chicago  and  Pacific  Railroad  Co.  v.  Stein  et  al.  41. 

For  breach  of  warranty. 

14.  On  sale  of  a  lot  of  hams.  Where  a  lot  of  hams  was  sold  in  Chi- 
cago with  a  warranty  that  they  were  first  class,  the  purchaser  not 
seeing  them,  and  the  seller  knowing  that  they  were  bought  for  a  cus- 
tomer of  the  purchaser,  in  Salt  Lake  City,  under  a  contract  with  the 
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latter,  and  tlie  seller  shipped  them  to  Salt  Lake  City  for  the  purchaser, 
the  latter  paying  the  freight,  and  the  hams  proved  to  be  not  of  the 
quality  represented,  but  of  a  poor  and  inferior  quality,  so  that  the  pur- 
chaser lost  the  benefit  of  his  resale :  Meld,  in  an  action  by  the  pur- 
chaser for  a  breach  of  the  warranty,  that  the  true  measure  of  damages 
was  the  difference  between  the  price  paid  at  Chicago  and  what  they 
were  worth  when  delivered,  and  also  the  freight  on  the  same  from 
Chicago  to  Salt  Lake  City,  and  the  profits  which  might  reasonably  be 
expected  on  resale  at  the  latter  place.  Thome  et  al.  v.  Mc  VeagJt  et  al. 
8L 
Ejecting  passenger  from  sleeping  car. 

15.  Where  the  expulsion  of  a  passenger  from  a  sleeping  car  is  done 
under  a  mistaken  sense  of  duty,  and  the  facts  do  not  show  it  was  done 
willfully,  maliciously  or  wantonly,  so  as  to  justify  the  imposition  of 
exemplary  damages,  the  damages  awarded  should,  in  some  degree,  be 
proportionate  to  the  magnitude  and  character  of  the  actual  wrong  done. 
Pullman  Palace  Car  Co.  v.  Reed,  125.     See  NEW  TRIALS,  6. 

Mitigation  op  damages. 

16.  Advice  of  counsel.  In  case  by  a  plaintiff  for  being  wrongfully 
shut  out  of  a  house,  a  portion  of  which  she  claimed  to  have  rented  of 
the  defendant,  there  being  no  force  or  violence  used,  the  defendant 
offered  to  prove  that  he  acted  upon  competent  legal  advice  in  what  he 
did,  which  the  court  refused  to  admit :  Held,  that  the  proof  was  ad- 
missible, not  in  bar  of  the  action,  or  in  mitigation  of  actual  damages, 
but  in  mitigation  of  any  exemplary  damages,  and  that  the  court  erred 
in  refusing  to  admit  it.     Cochrane  v.  Tuttle,  361. 

Commissions  as  a  basis  op  recovery. 

17.  To  agent  for  sale  of  real  estate.     See  CUSTOM,  3. 
Note  given  as  collateral  security. 

18.  Pledgee  may  recover  whole  amount  although  his  debt  may  be  less. 
See  PLEDGE,  1. 

In  proceeding  to  e]*jforce  mechanic's  lien. 

19.  By  subcontractor  when  contract  is  not  completed.     See  LIENS,  11. 
On  condemnation  por  right  op  way. 

20.  Of  the  proper  elements  of  damages.     See  EMINENT  DOMAIN,  4. 

MECHANIC'S  LIEN.     See  LIENS,  1  to  13. 

MISTAKE. 
As  to  value  of  thing  sold. 

1.  No  ground  for  setting  aside  a  sale.  It  is  not  every  mistake  in  the 
sale  of  personal  property  or  choses  in  action,  especially  where  it  relates 
alone  to  its  value,  which  will  call  into  operation  the  equity  powers  of 
the  court.  The  fact  that  a  claim  on  an  insolvent  corporation  was  be- 
lieved, by  both  the  vendor  and  purchaser,  to  be  worth  not  more  than 
from  ten  to  twelve  and  a  half  cents  on  the  dollar,  when  a  subsequent 
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Investigation  showed  that  the  assets  of  the  company  were  sufficient  to 
pay  from  sixty  to  one  liundred  cents  on  the  dollar,  will  furnish  no 
ground  for  a  court  of  equity  to  set  aside  a  sale  of  the  claim  for  eleven 
cents  on  the  dollar,  in  the  absence  of  proof  of  any  imposition  or  fraud 
practiced  by  the  purchaser  on  the  vendor.  Frank  et  al.  v.  Tolman  et 
al.  648. 
Failure  of  title  without  warranty. 

3.  Bight  to  recover  back  pj'ice  paid.    See  CHANCERY,  20. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

What  constitutes  a  mortgage. 

1.  Of  a  deed  absolute  inform  —  and  herein,  of  the  right  of  redemption. 
Where  a  party  sold  a  tract  of  land  for  $2,700,  receiving  $600  down,  and 
took  two  notes  each  for  $700,  secured  by  mortgage  on  the  premises  for 
the  deferred  payments,  and  at  the  same  time  executed  an  agreement 
that  he  would  repurchase  at  the  same  price,  in  case  the  grantee  should 
so  desire,  within  one  year  thereafter,  and,  at  the  request  of  the  grantee, 
the  grantor  repurchased,  which  was  evidenced  by  an  indorsement  on 
the  agreement,  and  the  grantor  executed  his  note  to  the  grantee  for 
$693,  payable  in  one  year,  and  canceled  the  grantee's  obligations,  but 
let  the  title  remain  in  him  as  security  for  the  payment  of  this  last 
note,  and  becoming  involved  and  being  indebted  to  his  son,  it  was 
agreed  that  the  latter  should  pay  the  note  and  on  payment  receive  a 
deed,  and  for  tliat  purpose  the  grantor  released  all  claims  to  the  land, 
and  the  son  gave  his  note  for  the  sum  owing  by  his  father,  and  took  a 
contract  from  the  grantee  for  the  sale  of  the  land,  the  deed  to  be  made 
on  payment  of  the  son's  note,  making  time  of  the  essence  of  the  con- 
tract and  reserving  a  right  to  declare  a'  forfeiture,  the  land  being  worth 
a  much  larger  sum  than  the  son's  note  called  for,  and  it  appeared  that 
the  holder  of  the  title  died  sometime  after  this  last  note  matured  with- 
out declaring  any  forfeiture,  and  that  the  son  of  the  original  grantor 
afterwards  died,  leaving  all  his  land  to  his  mother,  and  that  no  admin- 
istration was  ever  had  upon  the  estate  of  the  holder  of  the  title,  and 
that  he  left  minor  heirs,  so  that  there  was  no  one  to  receive  payment  or 
reconvey  upon  payment :  Held,  that  the  mother,  under  the  devise  to 
her,  acquired  the  right  to  redeem  the  land,  and  that  the  circumstances 
showed  that  the  legal  title  was  held  by  the  original  purchaser  as  a 
mere  security  for  the  repayment  of  the  money  paid  by  him,  with  in- 
terest, and  that  a  redemption  should  be  allowed  upon  equitable  terms. 
Heald  v.  Wright  et  al.  17. 

2.  Where  land  is  sold  and  conveyed  and  the  parties  afterwards  re- 
scind the  pale,  or  the  grantor  agrees  with  the  grantee  to  repurchase  at 
the  price  sold  for,  and  the  notes  and  mortgage  taken  for  a  portion  of 
the  price  are  canceled,  and  the  grantee  is  allowed  to  hold  the  title  as  a 
security  for  the  repayment  of  the  purchase  money  paid  by  him,  with 
interest,  the  deed  for  the  land  becomes  thenceforth  a  mortgage  only. 
Ibid.  17. 
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3.  Bill  to  redeem  —  laches.  In  1846  A  and  B  were  the  owners  of  cer- 
tain lots,  but  the  legal  title  was  in  B,  who  held  the  undivided  half  in 
trust  for  A,  which  he  had  obligated  himself  to  convey  upon  payment 
of  $1,000,  which  A  owed  him.  Several  years  afterwards,  in  1850,  B  and 
A  had  a  settlement  of  their  transactions,  and  B  relieved  A  of  his  agency 
in  respect  to  the  lots,  and  appointed  another  agent  to  sell  them,  which 
fact  was  known  to  A.  In  1851,  B  sold  the  lots  to  C,  who  had  no  notice 
of  A's  rights,  the  agreement  between  A  and  B  never  having  been  re- 
corded, and  C  sold  half  of  the  lots  to  D,  and  they  improved  the  lots  and 
erected  residences  thereon,  all  of  which  was  known  to  A,  who  gave 
them  no  notice  of  his  claim,  or  pretended  to  have  any  interest  in  the 
property.  More  than  twenty  years  after  the  purchase  by  C  and  D,  A 
filed  his  bill  to  redeem  the  lots  and  for  an  account  of  the  rents  and 
profits,  which,  on  a  hearing,  was  dismissed :  Held,  that  the  bill  wag 
properly  dismissed  and  that  A's  laches  was  inexcusable.  King  v.  Wil- 
der et  al.  275. 

Mortgages  by  a  vendor  to  a  third  person. 

4.  Right  of  mortgage  to  unpaid  purchase  money .  Where,  after  the 
sale  of  land  and  giving  a  bond  for  a  deed,  and  the  taking  of  possession 
by  the  purchaser,  the  vendor  executes  a  mortgage  on  the  same  to 
secure  a  debt  to  another,  he  still  retaining  the  purchaser's  notes,  the 
mortgagee  will  have  the  right  to  enjoin  the  payment  of  the  notes  to  the 
vendor,  until  the  mortgage  debt  is  satisfied,  and,  if  that  debt  is  due, 
have  the  notes  paid  to  him  ;  but  the  purchaser  in  such  a  case  cannot 
protect  the  mortgagee's  rights,  but  is  bound,  in  the  absence  of  any  pro- 
ceeding to  enjoin  him,  to  pay  his  notes  to  the  legal  holder  when  pre- 
sented to  him.    Doolittle  v.  Gooh  et  al.  354. 

5.  Assignee  protected.  In  such  a  case,  where  the  notes  maturing 
after  the  maturity  of  the  mortgage  debt,  had  been  assigned  to  a  bona 
fide  purchaser  on  a  precedent  debt,  without  notice  of  the  mortgagee's 
equitable  claim  to  them,  the  purchaser,  not  having  any  defense  and 
being  unable  to  resist  their  collection,  will  be  protected  in  paying  them, 
and  will  not  be  liable  to  the  mortgagee,  even  if  he  had  notice  of  his 
rights,  and  the  assignee-  will  also  be  protected  against  the  mortgagee's 
claim.     Ibid.  354. 

Deeds  of  trust. 

6.  Insolvency  of  trustee  no  ground  for  restraining  a  sale  by.  A  bill  to 
restrain  the  sale  of  property  under  a  deed  of  trust,  among  other  reasons 
alleged  that  the  trustee  was  insolvent,  but  failed  to  show  that  he 
became  so  after  he  was  appointed,  or  that  there  was  danger  he  would 
misapply  the  moneys  arising  from  the  sale  :  Held,  that  this  aflPorded  no 
ground  for  the  relief  sought.     Tooke  et  ux.  v.  Newman  et  al.  315. 

7.  Giving  notes  and  security  for  usury  as  ground  for  restraining  sale. 
The  fact  that  the  creditor  holds  the  debtor's  notes  given  for  usurious 
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interest,  will  not  in  any  manner  impair  the  power  or  duty  of  the  trustee 
to  make  sale  of  the  property  conveyed  to  him,  and  apply  the  proceeds 
in  discharge  of  the  debt  secured  by  the  trust  deed.  If  he  should 
attempt  to  misapply  the  proceeds  and  pay  the  notes  given  for  usury, 
the  court  would  then,  and  not  before,  interfere.     Ibid.  215. 

8.  Notice  of  sale,  construed  in  respect  to  the  notes  for  wJiich  the  sale 
would  he  made.  Where  a  notice  of  sale  under  a  deed  of  trust  described 
three  notes  secured,  and  recited  that  the  trustee  had  been  called  upon 
to  sell  to  pay  two  of  them,  it  was  held,  that  no  inference  could  be  had 
from  the  notice  that  the  trustee  intended  selling  for  all  pi  the  notes. 
One  of  them  not  being  due,  it  would  be  presumed  he  intended  to  do  his 
duty  and  not  violate  it.     Ibid.  215. 

9.  Giving  longer  time  tlian  required.  Where  a  deed  of  trust  required 
in  case  of  sale  a  prior  notice  of  five  consecutive  days,  the  last  of  which 
should  be  ten  days  before  that  fixed  for  the  sale :  Eeld,  that  making  the 
last  insertion  a  few  days  more  than  that  required,  could  not  invalidate 
the  notice.  Making  it  less  would  not  be  suflficient,  as  it  would  lessen 
the  chances  of  securing  bidders.     Ibid.  215. 

10.  Whether  notice  of  sale  under  several,  should  be  consolidated. 
Where  a  debt  was  secured  by  nine  deeds  of  trust,  which  were  alike 
except  as  to  the  amount  of  the  note  secured  and  the  lot  embraced  in 
each  deed,  the  court  say  they  were  not  prepared  to  hold  that  it  would 
have  been  proper  to  have  consolidated  the  notices  of  the  sale  by  the 
trustee,  and  held,  that  it  was  not  error,  upon  the  dissolution  of  an  in- 
junction restraining  the  sale,  to  allow  as  damages  the  cost  of  printing 
nine  notices  of  the  sale.     Marsh,  adm'r,  v.  Morton  et  al.  621. 

11.  Trustee's  fees.  Where  $50,000  was  secured  by  nine  different 
notes  and  trust  deeds  on  different  lots,  it  was  held,  that  $150  trustee's 
fees  allowed  as  damages,  upon  dissolving  an  injunction  restraining  the 
sale,  was  not  an  unreasonable  charge.     Ibid.  621. 

12.  Cost  of  advertising  sale  after  injunction.  Where  a  sale  under  a 
deed  of  trust  is  enjoined,  the  trustee  will  have  no  right  to  incur  expen- 
ses in  advertising  an  adjournment  of  the  sale  in  anticipation  of  the 
action  of  the  court,  and  if  he  does,  he  will  not  be  entitled  to  have  the 
same  allowed  as  damages,  on  the  dissolution  of  the  injunction.  Ibid. 
621. 

13.  Place  of  sale  After  the  destruction  of  the  court  house  of  Cook 
county  by  fire,  and  while  the  circuit  and  superior  courts  of  that  county 
were  held  in  a  portion  of  the  old  court  house,  which  had  been  repaired 
and  fitted  for  that  purpose,  a  party  gave  certain  trust  deeds,  with  a 
power  of  sale,  to  be  made  "  at  the  north  door  of  the  court  house  in  the 
city  of  Chicago,  in  the  State  of  Illinois."  The  trustee  advertised  the 
sale  "at  the  north  door  of  the  court  house,  in  the  city  of  Chicago,  in 
the  county  of  Cook,  and  State  of  Illinois,  namely,  at  the  west  door  of 
the  north  doors  of  the  building  used  as  a  court  house,  situated,"  etc. : 
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Held,  that  the  sale  was  advertised  to  be  made  at  the  right  place  —  the 
place  designated  in  the  trust  deeds.     Gregory  v.  Clarke  et  al.  485. 
Chattel  mortgages. 

14.  When  sale  under  it  presumed  to  have  been  according  to  power. 
Where  a  party  had  given  a  chattel  mortgage  upon  the  furniture  in  a 
hotel,  and  afterwards,  with  the  consent  of  the  mortgagee,  sold  the 
same  to  another  party,  who  assumed  to  pay  a  portion  of  the  debt  to  the 
mortgagee,  and  the  mortgagor  gave  the  mortgagee  his  notes  for  the 
balance  due,  including  an  additional  indebtedness  secured  by  mortgage 
on  real  estate,  and  on  bill  to  foreclose  this  latter  mortgage  by  au 
assignee,  the  mortgagor  set  up  in  defease  the  sale  of  the  furniture  by 
the  mortgagee  under  the  chattel  mortgage,  and  asked  for  an  account  of 
the  proceeds  of  such  sale,  with  a  view  to  have  the  overplus,  if  any, 
credited  upon  the  notes  sought  to  be  collected  by  foreclosure,  there 
being  no  irregularity  charged  in  the  sale  under  the  mortgage,  it  was 
held,  not  incumbent  on  the  complainant  to  produce  in  evidence  the 
chattel  mortgage,  as  it  would  be  presumed  that  it  was  an  ordinary 
mortgage  with  the  ordinary  power  of  sale,  and  that  the  sale  was  made 
in  accordance  with  the  power.    Aldrich  v.  Ooodell,  453. 

MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  3  to  5. 

NEGLIGENCE. 

Negligence  in  railroads. 

1.  Killing  of  horse  allowed  to  run  at  large  contrary  to  law.  The 
owner  of  a  horse,  who  voluntarily  permits  the  same  to  run  at  large, 
contrary  to  the  law  in  force  in  the  county,  cannot  recover  of  a  railway 
company  for  the  killing  of  the  same  by  one  of  its  trains  upon  the 
ground  that  such  company  has  failed  to  fence  its  track  at  the  place 
where  the  animal  is  killed.  Peoria,  Pekin  and  JojcksonviUe  Railroad 
Co.  V.  Champ,  577. 

8.  Company  not  bound  to  stop  train  because  an  animal  is  seen  near  the 
track.  The  law  imposes  no  obligation  upon  those  in  charge  of  a  train 
of  cars  to  stop  the  same  upon  discovering  an  animal  grazing  near  the 
railway  track,  in  anticipation  it  may  get  upon  the  track  and  be  injured, 
and  a  failure  to  do  so  is  not  negligence.     Ibid.  577. 

Contributory  negligence. 

3.  Will  not  excuse  tlie  neglect  of  proper  precautions.  In  an  action 
against  a  railroad  company  to  recover  for  the  killing  of  a  horse  which 
was  allowed  to  run  at  large  contrary  to  the  law  in  force  in  the  county, 
it  was  held,  that  although  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, the  railway  company  was  not  relieved  from  its  duty  to  observe 
all  reasonable  precautions  to  prevent  injury  to  the  property  of  the 
plaintiff.    Ibid.  577. 

4.  Where  death  is  caused  by  wrongful  act  or  negligence  of  another. 
See  DEATH  FROM  WRONGFUL  ACT  OR  NEGLIGENCE,  1. 

91— Y5th  III. 
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5.  Ill  suit  by  servant  against  his  master  —  contributory  negligence  by 
the  sermnt.     See  MASTER  AND  SERVANT,  4,  5. 

As  BETWEEN  LANDLORD  AND  TENANT. 

6.  Injury  to  tenant  through  negligence  of  landlord  in  repairing  the 
premises.    See  LANDLORD  AND  TENANT,  6,  7. 

AS  BETWEEN  MASTER  AND  SERVANT. 

1.  Injury  to  servant  from  negligence  of  master.    See  MASTER  AND 
SERVANT,  1,  3,  3. 
Injury  from  defective  streets  and  sidewalks. 

8.  Duty  and  liability  of  towns  and  cities.    See  HIGHWAYS,  12  to  16. 

As  to  setting  aside  default. 

^.  Effect  of  negligence.    See  DEFAULT,  1,  2,  3. 

NEW  TRIALS. 

Verdict  against  the  evidence. 

1.  Where  the  testimony  is  conflicting,  and  much  of  it  irreconcilable, 
upon  the  main  questions  in  issue,  the  verdict  of  the  jury,  when  they 
are  properly  instructed  as  to  the  law  of  the  case,  must  be  regarded  as 
settling  the  controverted  facts,  and  a  new  trial  will  not  be  awarded. 
Eightlinger  v.  Egan,  141. 

2.  It  cannot  be  expected  that  this  court  will  scrutinize  every  item  of 
a  litigated  account.  It  will  be  sufficient  if  this  court  is  satisfied  there 
was  evidence  to  sustain  the  verdict,  and  that  the  j  ury  have  not  mis- 
apprehended its  force.     Lonergan  v.  Courtney,  580. 

Excessive  damages. 

3.  For  injury  occasioned  by  an  obstruction  in  a  street.  In  a  suit  against 
a  city,  to  recover  damages  from  neglect  to  remove  a  dead  animal  from 
a  public  street,  which  frightened  the  plaintiff's  horse  as  he  was  driving 
along  the  street,  and  caused  him  to  run  away  and  throw  the  plaintiff 
and  his  wife  from  the  buggy  in  which  they  were  riding,  inflicting  some 
bodily  injury  on  the  plaintiff  and  injuring  his  wife,  so  that  the  plaintiff 
necessarily  incurred  an  expense  of  $75,  physician's  bill  for  attending 
on  her,  and  was  compelled  to  hire  a  girl  to  do  house  work  at  $8  per 
week,  and  the  proof  showing  her  board  worth  $3  per  week,  making 
$411  expense  of  the  girl,  and  that  the  cost  of  repairing  the  wagon  and 
harness  was  $35,  it  was  held,  that  $800  damages  in  a  suit  by  the  plain- 
tiff against  the  city  were  not  so  manifestly  excessive  as  to  call  for  a 
reversal  of  the  judgment.     City  of  Chicago  v.  Hoy,  530. 

4.  Eviction  of  tenant  by  landlord.  Even  where  the  relation  of  land- 
lord and  tenant  exists  as  to  a  part  of  the  defendant's  dwelling  house, 
and  the  tenant  is  evicted  by  the  landlord  closing  his  doors  against  her, 
there  being  no  force  used,  and  the  tenant  suffers  no  personal  injury, 
and  recovers  all  the  property  left  in  the  house  by  her,  and  there  is  no 
proof  of  actual  damages,  a  verdict  in  favor  of  the  tenant,  in  a  suit 
against  the   landlord,   for   $1,250,  will   be   regarded   so  excessive  in 
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amount  as  to  call  for  a  reversal  of  the  judgment.     Cochrane  v.  Tuttle, 
361. 

5.  Trespass  to  the  person.  Where  on  the  trial  of  an  action  of  tres- 
pass to  the  person  the  proofs  showed  that  plaintiflF  demanded  payment 
of  a  note  of  the  defendant,  and  on  his  refusal  denounced  him  as  a 
swindler ;  that  for  this  provocation  he  made  an  assault  upon  plaintiff, 
and  struck  him  a  violent  blow  over  the  head  with  an  iron  bar  —  an 
instrument  sufficient  to  have  produced  death  —  inflicting  a  severe  in- 
jury, which  kept  him  from  labor  for  several  weeks,  at  which  he  had. 
been  earning  $4  a  day  :  Held,  that  $600  damages  were  not  excessive. 
Sorgenfrei  v.  Schrceder,  397. 

6.  Foi-  expelling  from  sleeping  car  a  passenger  who  had  lost  his  ticket. 
Where  a  passenger  had  purchased  a  ticket  for  a  particular  berth  in  a 
sleeping  car  and  had  lost  the  same,  but  gave  satisfactory  assurance 
that  he  had  purchased  the  same,  was  expelled  from  the  sleeping  car, 
there  being  no  abusive  language  or  personal  violence  used  by  the  con- 
ductor in  charge,  in  an  honest  purpose  to  execute  a  reasonable  rule  of 
the  company,  but  through  a  mistaken  judgment,  it  was  Jield,  that  a  ver- 
dict in  a  suit  by  the  passenger  against  the  company,  for  $8,00C  damages, 
was  grossly  excessive,  and  that  in  such  a  case,  where  men  might  honestly 
differ  in  opinion,  and  where  the  passenger  might  have  kept  his  berth, 
by  paying  the  fare  of  $1.50,  but  would  not,  he  was  only  entitled  to 
recover  the  price  he  paid  for  hia  ticket  and  a  reasonable  compensation 
for  the  trouble  and  inconvenience  he  suffered  by  being  deprived  of  his 
berth  in  the  sleeping  car.     Pullman  Palace  Car  Co.  v.  Reed,  125. 

Verdict  upon  issue  out  of  chancery. 

,  7.  When  new  trial  will  be  granted.  Where,  by  statute,  an  issue  in  a 
chancery  suit  is  required  to  be  submitted  to  a  jury,  the  court  will  be 
governed  by  the  same  rules  in  granting  a  new  trial,  as  at  law,  and  the 
same  presumptions  will  prevail  as  in  favor  of  a  verdict  in  an  ordinary 
suit  at  law.     Meeker  et  al.  v.  Meeker,  260. 

NOTICE. 

Notice  op  prior  unrecorded  deed. 

1.  Effect  of  svhsequent  deeds  recorded.  Where  the  grantee  in  an  un 
recorded  deed  conveyed  the  land  to  a  party,  and  he  to  another,  which 
last  deeds  were  recorded,  but  neither  of  which  contained  any  recital 
of  the  unrecorded  deed,  or  that  title  was  claimed  under  it,  it  was  held, 
that  the  record  of  the  two  last  deeds  afforded  no  notice  of  the  unre- 
corded deed.  Had  such  deeds  contained  such  a  recital,  they  no  doubt 
would  have  afforded  constructive  notice  of  the  existence  of  the  unre- 
corded deed.     City  of  Chicago  v.  Witt,  211. 

2.  Facts  to  give  actual  notice.  The  mere  fact  that  a  purchaser  of 
land,  some  time  before  his  purchase,  had  an  interview  with  his  grantor, 
who  informed  him  that  at  that  time  he  was  not  able  to  make  a  good 


724  INDEX. 

^NOTICE.    Notice  op  priok  unrecorded  deed.    Continued. 

title,  but  in  a  short  time  lie  would  be,  is  not  sufficient  to  give  the  pur- 
chaser notice  of  the  existence  of  an  adverse  unrecorded  deed  to  the 
same  land.     Ibid.  311. 

3 .  Generally,  what  is  notice.  It  is  difficult  to  lay  down  a  general  rule 
as  to  what  facts  will  in  every  case  be  sufficient  to  charge  a  party  with 
notice,  or  put  him  on  inquiry  whether  a  prior  deed  has  been  made. 
The  information  received  must  be  of  that  character  that  a  prudent 
person,  by  the  exercise  of  reasonable  and  ordinary  diligence,  could 
upon  inquiry  and  investigation  arrive  at  the  fact  of  the  existence  of 
such  prior  conveyance.     Ibid.  211. 

Notice  by  recording  deed. 

4.  Who  affected  thereby    See  RECORDING  ACT,  1. 

5.  After  the  record  has  been  destroyed.     See  same  title,  2. 

Notice  by  possession. 

6.  The  actual  possession  of  land,  by  a  purchaser  holding  a  bond  for 
a  deed  from  his  vendor,  is  notice  of  his  rights  to  one  taking  a  mort- 
gage on  the  same  land  from  the  vendor,  and  the  mortgagee  will  take 
a  lien  only  on  the  vendor's  right.     Doolittle  v.  Cook  et  al.  354. 

7.  The  actual  possession  of  land  by  a  party  through  his  tenants  is 
constructive  notice  of  his  rights  in  the  same,  whether  legal  or  equita- 
ble.   Franz  v.  Orton  et  al.  100. 

Publication  of  notice. 

8.  Chicago  Legal  News  is  a  newspaper,  and  notice  may  he  published  in 
it.  The  Chicago  Legal  News,  published  in  the  city  of  Chicago, 
although  devoted  principally  to  legal  intelligence,  is  a  newspaper  in 
which  notices  required  by  statute  or  the  order  of  courts,  may  be  pub- 
lished, and  comes  within  the  statutory  definition  of  a  newspaper,  for 
the  publication  of  legal  notices.     Kerr  et  al.  v.  Hitt,  51. 

Notice  op  sale  under  deed  op  trust. 

9.  Where  the  same  debt  is  secured  by  several  deeds  of  trust.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  10. 

10.  Construction  of  notice  in  respect  to  the  notes  for  which  the  sale 
would  be  made.    See  same  title,  8. 

11.  Giving  notice  for  longer  time  than  required.    See  same  title,  9, 

Forged  indorsement  of  check. 

12.  Notice  thereof  to  prior  holders.     See  FORGERY,  2. 
Purchaser  —  easements  and  servitudes. 

13.  When  purchaser  chargeable  wit?i  notice.  See  EASEMENTS  AND 
SERVITUDES,  3,  4. 

Notice  of  opening  highway. 

14.  Whether  necessary.    See  HIGHWAYS,  19. 
Authority  op  fence  viewers. 

15.  Notice  required.     See  FENCES,  3,  3. 
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On  appeal  from  justice  op  the  peace. 

16.  Whether  notice  thereof  required.  See  APPEALS  AND  WRITS 
OF  ERROR,  7. 

Right  to  declare  forfeiture  of  contracts. 

17.  When  dependent  upon  notice.  See  INSURANCE,  7;  CON- 
TRACTS, 23. 

Defective  sidewalk  in  a  city. 

18.  Of  notice  to  the  city  authonties.    See  HIGHWAYS,  16. 

OFFICE  AND  OFFICERS. 
Officers  de  facto. 

1.  How  far  their  acts  binding.  It  is  a  well  settled  principle  that  the 
acts  of  officers  de  facto  are  as  valid  and  effectual,  where  they  concern 
the  public,  or  the  rights  of  third  persons,  as  though  they  were  officers 
de  jure,  and  that  the  title  to  an  office  cannot  be  decided  in  a  collateral 
suit,  but  only  in  a  direct  proceeding  for  that  purpose.  Trumbo  v.  The 
People,  561. 

Process  as  a  protection  to  officer. 

3.  And  also,  liability  of  officer  for  failing  to  execute.  The  rule  that 
a  ministerial  officer  is  protected  in  the  execution  of  process  issued  by  a 
court  or  officer  having  jurisdiction  of  the  subject  matter  and  of  the  pro- 
cess, if  it  be  regular  on  its  face,  and  does  not  disclose  a  want  of  juris- 
diction, is  a  rule  of  protection  merely,  and  beyond  that  confers  no  right. 
If  the  court  issuing  the  same  was  not  authorized  to  do  so,  for  want  of 
a  proper  complaint,  the  officer  to  whose  hands  it  comes,  when  sued  for 
neglect  of  duty  or  prosecuted  criminally,  may  show  in  defense  such 
want  of  jurisdiction.     Housh  v.  The  People,  487. 

Restoration  to  an  office. 

3.  Where  there  has  been  an  improper  removal  —  of  the  remedy.  See 
INJUNCTIONS,  7 ;  MANDAMUS,  1. 

Right  to  fees  of  office. 

4.  When  officer  illegally  removed — remedy.  See  FEES  AND  SAL- 
ARIES, 1, 

Escape  of  prisoner. 

5.  Liability  of  officer.    See  CRIMINAL  LAW,  2. 

PARTIES. 

When  married  woman  may  sue  alone. 

1.  For  injury  to  real  estate.  Where  a  husband,  being  the  owner  of 
real  estate,  together  with  his  wife,  in  1859,  conveyed  the  same  to  a  son, 
who,  in  1863,  conveyed  the  same  to  the  wife,  who  was  his  mother,  and 
she  afterwards  controlled  the  same  in  her  own  right,  it  was  held,  that 
the  wife  could  maintain  an  action  in  her  own  name,  for  an  injury  to 
the  propprty,  without  joining  her  husband  in  the  action  as  a  plaintiff. 
City  of  Chicago  v.  McQraw,  566. 
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When  married  woman  must  sue  alone. 

2.  On  an  agreement  to  convey  real  estate  to  a  married  woman,  in  wliicli 
her  husband  is  not  named  as  a  party,  suit  must  be  brought  in  the  name 
of  the  wife  alone,  and  no  recovery  can  be  had  in  a  suit  thereon  brought 
in  the  names  of  both  husband  and  wife.   Stampoffski  v.  Hooper  et  al.  241. 

When  the  husband  should  be  made  defendant. 

3.  In  a  suit  by  a  wife  in  respect  to  her  separate  estate,  the  law  does 
not  require  her  husband  to  be  joined  with  her,  but  where  she  seeks  to 
enforce  a  vendor's  lieu,  for  money  due  on  land  conveyed  by  her  and 
her  husband,  but  which  belonged  to  her,  it  is  proper  to  make  her  hus- 
band a  defendant,  so  as  to  bind  him  by  the  decree  and  thus  protect  the 
purchaser  from  any  subsequent  claim  by  him.  Wing  et  al.  v.  Goodman, 
159. 

On  bill  for  indemnity. 

4.  By  vendor  of  stock  of  insurance  company.  On  bill  in  chancery  by 
the  assignor  of  shares  of  stock  in  an  incorporated  company  against  the 
assignee,  to  require  the  latter  to  indemnify  the  former  against  future 
liability  for  assessments  on  the  stock,  neither  the  company  nor  its  as- 
signee in  bankruptcy  is  a  necessary  party,  as  no  relief  is  sought  against 
them.    Kellogg  v.  Stockwell  et  al.  68. 

In  mechanic's  lien  proceeding. 

5.  A  sub-contractor,  seeking  to  enforce  a  lien  as  against  the  owner  of 
the  building  for  labor  or  materials  furnished,  is  required  to  make  all 
persons  who  have  done  work  or  furnished  materials  for  such  building 
defendants,  and  the  amount  foundflue  must  be  divided  among  the  sev- 
eral claimants  in  proportion  to  their  respective  interests,  to  be  ascer- 
tained by  the  court.     MeJirle  v.  Dunne  et  al.  239. 

Bill  to  reform  contract  for  mistake. 

6.  On  bill  to  reform  a  contract  on  the  ground  of  an  alleged  mistake 
therein,  the  other  party  to  such  contract  is  a  necessary  party,  and  if  the 
bill  is  dismissed  as  to  him,  no  relief  can  be  had.  Uellman  v.  Schneider 
et  al.  433. 

Bill  to  restrain  publication  of  map. 

7.  When  two  real  estate  firms,  having  the  only  two  copies  of  maps 
of  the  city  of  Chicago  after  the  great  fire  of  October,  1871,  there  being 
nothing  left  of  the  same  character,  formed  a  copartnership,  based  upon 
their  two  sets  of  maps,  and  their  uses  in  furnishing  information,  ren- 
dered valuable  by  the  total  destruction  of  the  public  records,  and  A,  of 
one  of  the  original  firms,  acting  for  the  benefit  of  the  new  firm,  sold  a 
copy  of  such  maps  for  the  use  of  the  city  :  Held,  on  bill  by  the  mem- 
bers of  the  other  original  firm  to  restrain  the  publication  of  such  copy, 
that  the  members  of  both  firms,  being  equally  interested,  were  neces- 
sary parties.    Ree^  et  al.  v.  Peltzer  et  al.  475. 

Action  for  use  and  occupation. 

8.  Who  may  sue.     When  real  estate  is  devised  to  a  party,  such  party 
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may  maintain  an  action  in  his  individual  name  for  tlie  use  and  occupa- 
tion of  the  premises,  although  he  may  hold  the  property  as  trustee. 
It  is  no  concern  of  the  defendant  in  what  capacity  he  sues.  If  the 
plaintifiF  is  trustee  he  must  account  for  the  proceeds  recovered.  Chapin 
et  al.  V.  Foss,  280. 

In  proceeding  to  condemn  right  op  way. 

9.  On  death  of  the  owner.  In  a  proceeding  to  condemn  land  by  a 
railway  company  for  right  of  way  under  a  special  statute  which  passed 
the  fee  in  the  land  taken  upon  payment  of  the  damages  assessed,  and 
which  required  the  court  to  render  judgment  upon  the  report  of  the 
commissioners  in  case  no  appeal  was  taken  from  their  assessment,  both 
parties  appealed  and  a  trial  was  had,  and  the  company  procured  a  re- 
versal for  error.  The  land  owner  having  died,  the  cause  was  re-dock- 
eted in  the  name  of  his  administrator,  the  company's  appeal  dismissed 
for  wa:nt  of  prosecution,  and  thereupon  the  administrator  dismissed  the 
appeal  of  his  intestate,  electing  to  take  the  damages  as  found  by  the 
commissioners,  which  had  been  deposited  :  Held,  that,  as  the  fee  in 
the  lands  descended  to  the  intestate's  heirs  at  law,  they  should  have 
been  made  parties,  so  as  to  conclude  them  by  the  judgment,  and  for  the 
error  in  not  making  them  parties,  the  judgment  of  the  court  was  re- 
versed. Peoria  and  Book  Island  Railway  Co.  v.  Bice,  administrator, 
329. 

PUTSCHASER  PENDENTE  LITE. 

10.  May  become  a  party  —  and  avail  of  the  answer  of  his  assignor. 
Where  a  party,  pendente  lite,  takes  an  assignment  oi  the  interest  of 
one  of  the  parties  to  the  suit,  he  may,  if  he  pleases,  make  himself  a 
party  to  the  suit  by  a  supplemental  bill,  but  he  cannot,  by  petition> 
pray  to  be  admitted  to  take  a  part  as  a  party  defendant.  Lunt  v.  Ste- 
phens, 507. 

11.  Where  a  person  acquires  the  interest  of  a  defendant  in  a  suit  to 
enforce  a  mechanic's  lien,  during  the  pendency  of  the  suit,  and  by 
amended  petition  he  is  made  a  defendant,  his  position  will  be  precisely 
that  of  his  assignor,  and  no  reason  is  perceived  why  he  cannot  avail 
of  the  answer  of  his  assignor  previously  filed.     Ibid.  507. 

Injury  from  unlawful  act. 

12.  Intervening  causes  —  original  wrong-doer  liable .  See  ACTIONS, 
1,  2,  3. 

PARTITION. 

As  TO  ADVERSE  CLAIMANTS. 

1.  Mode  of  assigning  interests.  When  the  complainant  is  entitled  to 
partition  of  a  tract  of  land  which  has  been  amicably  divided  between 
two  persons  claiming  adversely  to  him,  it  is  error  to  decree  that  the 
complainant's  interest  as  found  shall  be  assigned  to  him  exclusively 
out  of  the  portion  held  by  one  of  the  adverse  claimants.  Illinois  Land 
and  Loan  Co.  v.  Bonner,  315. 
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Liens  and  incumbrances. 

2.  Burdens  must  be  equally  borne.  When,  in  a  proceeding  for  the 
partition  of  land,  it  appeared  that  the  defendants  had  paid  a  consider- 
able sum  of  money  for  taxes,  and  to  redeem  the  land  from  tax  sales, 
it  was  held  error  to  decree  that  the  complainant's  interest  as  a  tenant  in 
common  be  set  off  to  him  free  from  all  liens  and  incumbrances.  The 
decree  in  such  a  case  is  too  broad.     Ibid.  315. 

3.  In  the  partition  of  land,  if  one  of  the  tenants  in  common  has  right- 
fully paid  money  for  taxes,  or  to  relieve  the  premises  of  a  legal  incum- 
brance resting  on  the  entire  interest  of  all,  the  others  should  be  re- 
quired to  contribute  their  just  proportion,  of  the  same.     Ibid.  815. 

PARTITION  WALLS.     See  EASEMENTS  AND  SERVITUDES,  1,  3. 

PARTNERSHIP. 
Whether  a  partnership  exists. 

1.  Under  an  agreement  to  form  a  partnership.  There  is  a  material 
difference  between  a  partnership  entered  into  between  parties  in  regard 
to  a  certain  business  and  an  agreement  to  form  a  partnership.  A  mere 
agreement  to  form  a  partnership  does  not  of  itself  create  a  partnership. 
The  parties  must  enter  upon  the  execution  of  the  agreement  before  the 
relation  of  partners  exists  between  them.  Doyle  et  al.  v.  Bailey  et  al 
418. 

Holding  one  out  as  a  partner. 

3.  Liability  thereby  incurred.  And  where  a  firm  holds  a  person  out 
to  the  world  as  a  partner,  in  a  particular  business,  they  authorize  the 
world  to  deal  with  him  as  possessing  all  the  powers  of  a  partner. 
Pahlman  et  al.  v.  Taylor,  629. 

Op  prior  contract  of  one  of  the  partners. 

3.  Liability  of  the  firm.  Where  A  agreed  in  writing  to  deliver  2,000 
cords  of  wood  at  a  specified  price  per  cord  to  the  plaintiff,  and  after- 
wards formed  a  copartnership  with  B  &  C  in  the  lumber  and  wood 
business,  and  he,  through  the  firm,  delivered  a  part  of  the  wood,  the 
firm  taking  the  pay  in  their  name  and  remitting  the  same  to  A,  after 
deducting  commissions,  it  was  held,  in  a  suit  by  the  plaintiff  against 
the  firm  for  failing  to  deliver  the  balance  of  the  wood,  that  B  &  C  were 
not  liable.     Ooodenow  et  al.  v.  Jones,  48. 

4.  By  the  formation  of  a  partnership  the  firm  does  not  become  liable 
for  the  individual  contracts  of  one  of  its  members,  or  to  pay  his  debts. 
Even  if  the  firm  promises  to  fulfill  such  contracts  there  must  be  shown 
a  new  consideration  to  support  the  promise,  and  the  individual  member 
must  be  released.     Ibid.  48. 

5.  If,  after  the  formation  of  a  partnership,  two  of  its  members  should 
expressly  covenant  with  the  third  member  to  perform  his  contract  made 
before  with  a  third  party,  the  latter  could  maintain  no  action  for  a 
breach  of  such  contract  against  the  firm,  or  the  two  partners  so  cove- 
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nanting,  for  tlie  reason  that  the  plaintifiF  would  be  no  party  to  such 
covenant.     Ibid.  4b. 

Power  op  one  partner  to  bind  the  firm. 

6.  Every  partner  possesses  full  and  absolute  authority  to  bind  all  the 
partners  by  his  acts  or  contracts  in  relation  to  the  business  of  the  firm, 
in  the  same  manner,  and  to  the  same  extent  as  if  he  held  full  powers 
of  attorney  from  them ;  and  as  between  the  firm  and  third  parties  who 
deal  with  it  in  good  faith  and  without  notice,  it  is  a  matter  of  no  con- 
sequence whether  the  partner  is  acting  fairly  with  his  copartners  in 
the  transaction  or  not,  if  he  is  acting  within  the  apparent  scope  of  his 
authority  and  professedly  for  the  firm.     Pahlman  et  al.  v.  Taylor,  629. 

7.  Where  a  firm  had  authorized  a  partner  to  borrow  money  for  it, 
and  allowed  him  frequently  to  fill  up  notes  over  their  blank  signatures, 
and  to  sign  the  names  of  the  members  of  the  firm  to  obligations,  and 
such  partner  borrowed  money  for  the  use  of  the  firm,  upon  his  note, 
with  the  names  of  his  copartners  indorsed  thereon  as  guarantors,  it 
was  held,  that  it  did  not  matter  even  if  their  names  were  so  signed  by 
such  partner,  as  he  was  held  out  to  the  world  as  having  authority  to 
do  what  he  did,  and  that  he  had  power  to  consent  to  an  alteration  of 
the  note,  as  to  the  place  of  payment,  at  the  time  he  delivered  the  same 
and  obtained  the  money  thereon,  and  that  the  other  partners  were  liable 
on  such  guaranty.     Ibid.  639. 

Right  of  one  partner  to  release  claim  of  firm. 

8.  Where  legal  services  performed  by  one  member  of  a  firm  of 
attorneys  at  law  were  charged  upon  the  firm  books,  and  the  partner 
performing  the  services  recognized  the  claim  as  due  the  firm,  by  bring- 
ing suit  in  the  firm  name,  it  was  held,  that  the  debtor  had  a  right  to 
settle  with  the  other  partner,  and  that  his  release  was  a  bar  to  a  sub- 
sequent action  brought  by  the  other  in  his  own  name.  Dyer  v.  Suther- 
land, 583. 

Powers  op  partners  after  dissolution, 

9.  To  settle  claim  due  firm.  Upon  the  dissolution  of  a  partnership, 
in  the  absence  of  any  agreement  to  the  contrary,  each  partner  may 
collect  the  debts  and  receipt  therefor,  and  neither  the  insolvency  of 
the  partner  receiving  the  money,  nor  the  application  he  makes  of  it^ 
alters  the  right.     Heartt  et  al.  v.  Walsh  et  al.  200. 

10.  Settlement  in  violation  of  an  agreement  to  produce  duplicate  Mils 
of  sales.  Where  one  firm  furnishing  another  with  grain,  in  conse- 
quence of  a  discrepancy  between  the  parties  as  to  the  precise  quantity 
and  price  of  a  few  loads,  it  was  agreed  that  for  future  loads  the  firm 
selling  should  send  duplicate  bills,  the  purchasing  firm  to  retain  one, 
and  mark  the  other  "  correct,"  and  return  it  by  the  teamster,  it  was 
held,  that  as  the  sole  object  of  this  was  to  avoid  disputes  as  to  the 
quantity  and  value  of  the  grain  delivered,  so  long  as  the  full  amount 
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of  the  grain  delivered  was  settled  for,  it  was  immaterial  whether  the 
duplicate  bills  were  taken  and  surrendered  or  not.     Ibid.  200. 

11.  Settlement  by  partner  not  affected  hy  Ms  misapplication.  Where 
one  partner  makes  a  settlement  of  matters  due  the  firm  by  taking  a 
note  for  the  sum  due,  his  misapplication  of  the  note  will  not  invalidate 
the  settlement  unless  fraudulently  made  by  the  other  party  to  enable 
a  fraud  to  be  practiced  on  the  firm.     Ibid.  200. 

PASSENGERS. 
Carriers  of  passengers. 

Rule  requiring  tickets.    See  CARRIERS,  1. 

PAYMENT. 
Taking  payment  under  protest. 

Right  to  sue  for  balance  claimed.     See  SETTLEMENT,  1. 

PERSONAL  PROPERTY.  See  REAL  AND  PERSONAL  PROPERTY 
1,2. 

PLEADING. 

Of  the  declaration. 

1.  On  insurance  policy  not  necessary  to  negative  matter  of  defense.  In 
an  action  of  covenant  on  a  policy  of  insurance  containing  a  condition, 
that  if  any  change  took  place  in  the  title  to  the  property  insured  by 
voluntary  transfer,  without  the  consent  of  the  company,  the  policy 
should  be  void,  it  is  not  necessary  for  the  plaintiff  in  his  declaration 
to  allege  that  no  change  in  the  title  had  taken  place,  etc.,  as  such 
clause  in  the  policy  is  solely  for  the  benefit  of  the  insurer,  and,  there- 
fore, it  is  incumbent  on  him  to  interpose  a  breach  of  the  condition  in 
defense.     Clay  Fire  and  Marine  Ins.  Co.  v.  Wusterhausen  et  al.  285. 

Pleas. 

2.  Requisites  of  pleas  in  general.  It  is  an  elementary  rule  of  plead- 
ing that  every  plea  should  be  so  pleaded  as  to  be  capable  of  trial,  and, 
therefore,  must  consist  of  matter  of  fact,  the  existence  of  which  may 
be  tried  by  a  jury  on  an  issue,  or  the  sufl[iciency  of  which,  as  a  defense, 
may  be  determined  by  the  court  upon  demurrer,  or  matter  of  record, 
which  is  triable  by  the  record  itself.     Ibid.  385. 

3.  Plea  presenting  a  mixed  question  of  law  and  fact  is  bad  on  demurrer. 
In  a  suit  upon  an  insurance  policy,  containing  a  condition  that  the 
same  should  be  avoided  if  any  change  took  place  in  the  title  to  the 
property  by  voluntary  conveyance  without  the  assent  of  the  company, 
the  company  pleaded  that  before  the  loss,  to  wit,  on,  etc,  at,  etc.,  a 
change  took  place  in  the  title  of  the  property  insured  by  voluntary 
transfer,  and  without  the  consent  of  the  defendant,  whereby  the  policy 
became  void :     Held,  that  the  plea  was  obnoxious  to  a  demurrer,  as  it 
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presented  an  issue  involving  both  questions  of  fact  and  law  which 
could  not  be  submitted  to  a  jury.     Ibid.  385. 

4.  Plea  of  fraud  in  obtaining  judgment  sued  on.  In  an  action  upon 
the  record  of  a  judgment,  a  plea  that  the  judgment  sued  on  was  had 
and  obtained  by  fraud  and  covin  of  the  plaintiff,  and  with  the  intent  to 
defraud  the  defendant  out  of  the  sum  of  money  in  the  declaration  men- 
tioned, is  bad  in  not  setting  out  the  facts  in  which  the  fraud  and  covin 
consisted.    Hopkins  v.  Woodward,  63. 

5.  Filing  additional  pleas  —  discretionary.     See  PRACTICE,  3. 
Replications. 

6.  Leave  to  reply  double.  Where  a  plaintiff  filed  two  replications  to 
a  plea  without  leave  of  court,  but  subsequently  obtained  leave  to  reply 
double,  and  did  not  withdraw  and  re-file  his  replications,  and  the 
defendant  was  ruled  to  rejoin  in  twenty  days,  which  he  failed  to  do, 
and  suffered  judgment  by  default  to  be  entered  against  him  on  one  of 
the  replications  :  Held,  that  there  was  no  error,  and  even  if  there  was, 
the  objection  came  too  late  when  urged  in  this  court  for  the  first  time. 
Clay  Fire  and  Marine  Ins.  Co.  v.  Wusterhausen  et  al.  285. 

Admissions  by  the  pleadings. 

7.  On  petition  for  the  appointment  of  commissioners  to  assess 
damages  in  a  proceeding  to  acquire  a  right  of  way,  the  filing  of  a  writ- 
ten protest  by  a  land  owner  sought  to  be  affected,  and  basing  a  motion 
thereon  to  quash  the  proceeding  for  want  of  jurisdiction,  like  a 
demurrer,  admits  all  the  facts  in  the  petition  which  are  well  pleaded. 
Emerson  v.  Western  Union  Railroad  Co.  176. 

Demurrer. 

8.  How  far  an  admission  of  the  facts  pleaded.  A  demurrer  to  a  bill 
in  chancery  admits  all  facts  which  are  well  pleaded,  but  does  not 
change  the  rule  of  pleading,  that  the  allegations  in  the  bill  must  be 
taken  most  strongly  against  the  complainant.  Dunham  v.  Village  of 
Hyde  Park,  371. 

PLEADING  AND  EVIDENCE. 
Recovery  under  common  counts. 

1.  Parol  acceptance.     A  recovery  may  be  had  upon  a  parol  acceptance 
of  a  bill  of  exchange  under  the  common  counts.     Sturges  v.  Fourth 
National  Bank  of  Chicago,  595. 
Allegations  and  proofs. 

3.  Evidence  in  chancery  must  have  its  foundation  in  the  pleadings.  It 
is  a  well  settled  rule,  that  every  material  allegation  must  be  put  in 
issue  by  the  pleadings,  and  no  interrogatories  can  be  filed  which  do 
not  arise  from,  or  relate  to,  some  fact  charged  in  the  complainant's  bill. 
Page  et  al.  v.  Greeley,  400. 

3.  When  a  waiver  of  objection  to  the  title  is  relied  on  as  a  ground 
for  specific  performance  of  the  contract  of  sale,  the  vendor's  bill  should 


732  INDEX. 

PLEADING  AND  EVIDENCE.     Allegations  and  proofs.     Continued. 
be  so  framed  as  to  put  that  question  in  issue,  or  evidence  to  prove  the 
waiver  cannot  be  received.     Ibid.  400. 

4.  Complaint  confined  to  grounds  of  relief  stated  in  Jiis  hill.  On  bill 
by  a  vendor  for  specific  performance  which  proceeds  on  the  ground 
that  the  vendor  had  the  very  kind  of  title  he  agreed  to  make,  and  that 
he  furnished  an  abstract  showing  it,  which  was  satisfactory,  and 
alleges  that  the  vendee  went  into  possession,  the  vendor,  on  failing  to 
establish  such  a  title  as  he  agreed  to  give,  will  not  be  allowed  to  set 
up  and  insist  upon  a  waiver  of  objection  to  the  title  by  the  purchaser 
by  his  taking  possession.     Ibid.  400. 

5.  As  to  date  of  contract.  Where  the  day  of  making  a  contract  is 
laid  under  a  mdelicit,  it  need  not  be  proved  as  laid,  and  the  fact  of  there 
being  an  issue  upon  a  plea  that  the  contract  set  forth  is  void  under  the 
statute  of  frauds  in  not  being  by  its  terms  to  be  performed  within  one 
year,  will  not  vary  the  rule.     Long  v.  Conklin  et  al.  33. 

PLEDGE. 

Where  note  is  held  as  collateral  security. 

Pledgee  may  collect  whole  sum  due,  without  regard  to  his  debt.  Where 
a  person  holds  a  promissory  note  as  collateral  security  for  a  smaller 
debt  due  him  from  the  pledgor,  he  may  collect  the  entire  sum  due 
thereon,  even  though  it  is  in  excess  of  his  demand.  It  matters  not  to 
the  maker  what  the  holder  paid  for  his  note,  or  how  the  pledgor  and 
pledgee  shall  afterwards  settle.     Tooke  et  ux.  v.  Newman  et  al.  215. 

POSSESSION. 

What  constitutes  possession. 

1.  Under  limitation  laws.  To  constitute  possession  under  the  limi- 
tation laws,  it  is  not  necessary  a  party  should  have  his  land  all 
inclosed  with  a  fence.  As  a  general  rule  it  is  sufficient  if  the  land  is 
appropriated  to  individual  use  in  such  a  way  as  to  apprise  all  persons 
in  the  vicinity  who  has  the  exclusive  use  and  enjoyment.  Kerr  et  al. 
V.  Uitt,  51. 

To  what  right  referred. 

2.  Where  a  party  in  possession  of  land  under  a  lease  from  the  owner 
takes  a  written  oflfer  for  the  sale  of  the  premises,  to  be  accepted  in  a 
given  time,  but  dies  without  giving  notice  of  its  acceptance,  or  comply- 
ing with  the  terms  of  the  offer,  his  possession,  fencing  the  land  and 
paying  taxes,  will  be  referred  to  the  relation  under  which  he  entered, 
in  the  absence  of  allegation  and  proof  to  the  contrary.  Sutherland  et 
al.  V.  Parkins,  338. 

Adverse  possession. 

3.  What  constitutes.  Where  a  party  occupied  land  as  the  tenant  of 
the  owner  until  the  death  of  the  latter,  and  after  that  held  possession 
in  right  of  his  wife,  who  was  an  heir  of  the  deceased  owner,  during 
which  he  acquired  the  interest  of  several  of  the  other  heirs,  he  always 
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recognizing  their  claims  :  Held,  that  his  possession  after  the  death  of 
the  owner  was  not  adverse  to  the  remaining  heirs,  but  in  consonance 
with  their  rights.     Busch  v.  Huston,  343. 

4.  To  show  disseizin  of  co-tenant.  "Where  one  tenant  in  common  is 
in  possession  of  laud,  it  requires  clear  and  satisfactory  proof  of  a  sub- 
sequent disseizin  of  a  co-tenant,  to  characterize  his  possession  as  being 
adverse,  so  as  by  lapse  of  time  to  bar  a  right  of  entry.  It  is  not  suffi- 
cient that  he  continues  to  occupy  the  premises  and  appropriates  to 
himself  the  exclusive  rents  and  profits,  makes  slight  improvements  on 
the  land  and  pays  the  taxes.     Ibid,  343. 

5.  To  constitute  a  disseizin  there  must  be  outward  acts  of  exclusive 
ownership  of  an  unequivocal  character,  overt  and  notorious,  and  of 
such  a  nature  as,  by  their  own  import,  to  impart  information  and  give 
notice  to  the  co-tenant  that  an  adverse  possession  and  an  actual  disseizin 
are  intended  to  be  asserted  against  him.     Ibid.  343. 

Notice  by  possession. 

6.  Where  possession  is  by  tenant.    See  NOTICE,  7. 

PKACTICE. 

Filing  copy  of  instrument  sued  on. 

1.  The  failure  to  file  a  copy  of  a  record  sued  on,  with  the  declaration, 
is  no  ground  for  dismissing  the  suit,  but  only  for  a  continuance.  Hop- 
kins V.  Woodward,  63. 

3.  The  denial  of  a  motion  for  a  rule  on  the  plaintiff  to  file  a  copy  of 
the  instrument  sued  on,  will  be  cured  by  the  filing  of  such  copy  at  a 
subsequent  term  and  before  the  trial.     Ibid.  63, 

Filing  additional  pleas. 

3.  Discretionary.  It  is  purely  discretionary  with  the  court  whether 
It  will  allow  additional  pleas  to  be  filed  during  the  progress  of  the  trial. 
Haas  V.  Stenger,  597, 

Affidavit  of  merits. 

4.  On  appeal  from  justice  of  the  peace  in  an  action  of  trover.  See 
APPEALS  AND  WRITS  OF  ERROR,  8. 

Trial  without  disposing  op  demurrer. 

5.  Where  the  court  proceeded  to  the  trial  of  a  case  upon  the  issues 
of  fact  formed  without  deciding  a  demurrer  to  a  plea,  there  being  no 
joinder  in  demurrer,  and  it  appearing  that  the  plea  would  have  been 
adjudged  bad,  had  the  demurrer  been  decided,  it  was  held,  that  the 
irregularity  was  not  such  as  to  authorize  a  reversal,  the  defendant  not 
having  placed  himself  in  a  position  to  demand  a  decision  on  the 
demurrer.     Hopkins  v.  Woodward,  63, 

Reading  law  to  the  jury. 

6.  On  the  trial  of  an  action  on  the  case  the  plaintiff's  counsel  was 
about  to  read  to  the  jury  a  part  of  an  opinion  of  this  court,  and  on 
objection  by  the  defendant,  the  plaintiff's  counsel  said  he  would  read 
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it  for  the  benefit  of  the  court,  and  did  so  read  it :  Held,  that  this  was 
improper  and  should  not  have  been  permitted,  as  the  jury  can  receive 
the  law  only  from  the  judge,  and  in  the  form  of  written  instructions. 
PMlpot  et  al.  V.  Taylor,  309. 
Time  within  which  certain  objections  shotild  be  made. 

7.  A7h  objection  that  the  evidence  fails  to  sustain  the  cause  of  action  as 
stated  in  the  declaration,  comes  too  late  on  appeal  to  this  court,  when 
no  objection  was  made  to  it  in  the  court  below,  or  motion  made  to  ex 
elude  it,  especially  since  the  late  statute  allowing  amendments,  as, 
under  it,  the  objection  might  have  been  obviated  by  amending  the  dec- 
laration.    Brannan  et  al.  v.  Strauss  et  al.  234. 

8.  Technical  objections.  This  court  will  not  reverse  for  a  mere  tech- 
nical error  in  the  court  below,  not  affecting  in  any  degree  the  merits, 
unless  the  attention  of  the  court  below  is  called  to  it  by  motion  for  a 
new  trial,  in  arrest  of  judgment,  or  by  some  other  appropriate  motion. 
Bowden  v.  Bowden,  111.     See  JUDGMENTS,  1. 

9.  Where  leave  to  file  several  replications  to  one  plea  is  not  obtained 
until  after  the  replications  have  been  filed.    See  PLEADING,  6. 

When  the  specific  objection  should  be  made. 

10.  As  to  admission  of  evidence.  Where  a  general  objection  was  made 
to  the  introduction  in  evidence  of  a  certified  copy  of  a  decree  in  bank- 
ruptcy, to  establish  title  to  lands  acquired  thereunder,  which  the  court 
overruled,  and,  on  appeal,  the  party  objecting  urged  that  the  copy 
should  not  have  been  admitted,  for  the  reason  that  it  contained  no 
placita :  Held,  that  if  this  reason  had  been  urged  below,  the  record 
should  have  been  excluded,  but  not  being  made  there,  the  court  did 
not  err  in  admitting  it,  and  the  objection  in  this  court  came  too  late. 
Hyde  v.  Heath,  381. 

Objection  to  jurisdiction  in  chancery. 

11.  In  what  manner  taken.     See  CHANCERY,  7. 
-    Defects  in  bill  in  chancery. 

13.  In  what  manner  reached.     See  CHANCERY,  8. 

OPENINa  JUDGMENT  AT  SUBSEQUENT  TERM. 

13.  To  let  in  a  defense.  A  motion  to  open  a  judgment  and  allow  a 
defense  cannot  be  allowed  at  a  term  subsequent  to  that  in  which  the 
judgment  was  entered.  Sec.  66  of  the  practice  act  of  1871-2,  allowing 
errors  of  fact  to  be  corrected  within  five  years,  has  no  application  to 
such  a  motion.     Fix  v.  Quinn  et  al.  232. 

Who  may  open  and  close  a  case. 

14.  The  party  holding  the  affirmative  of  the  issues  has  the  right  to 
open  and  close  the  case  to  the  jury.  In  replevin  for  property  levied 
upon  by  an  officer,  under  execution,  as  belonging  to  the  defendant  in 
execution,  where  the  defendants  plead  facts  to  estop  the  plaintiff  from 
claiming  the  property,  or  denying  that  it  belonged  to  the  defendant  in 
execution,  which  were  denied  by  the  plaintiff,  it  was  held,  that  the  de- 
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fendant  had  tlie  right  to  open  and  close  the  case.     Colwell  v.  Brower, 
516. 

PRACTICE  IN  THE  SUPREME  COURT. 

Mode  of  presenting  questions  of  error. 

1.  In  presenting  questions  of  error  in  the  admission  or  rejection  of 
evidence,  it  is  not  proper  to  group  various  questions,  and  ask  this  court 
to  pass  upon  the  collection  to  see  if  there  is  not  error  in  some  of  them. 
Counsel  should  make  an  offer  in  such  form  as  to  involve  some  princi- 
ple contended  for.  Chicago,  Rock  Island  and  Pacific  Railroad  Co.  v. 
Moffitt,  534. 

Error  will  not  always  reverse. 

2.  As  to  admission  of  evidence.  Although  there  may  be  some  errors 
in  the  admission  and  rejection  of  evidence,  yet,  if  it  appears  that  it 
could  not  possibly  have  prejudiced  the  party  complaining  or  have 
changed  the  result,  this  court  will  not  reverse.  Lycoming  Fire  Insur- 
ance Co.  V.  Dunmore,  14. 

3.  Where  a  cause  is  tried  by  the  court  without  a  jury,  and  there  is 
enough  of  unobjectionable  testimony  to  sustain  the  finding  of  the  court, 
it  will  not  be  disturbed,  notw^ithstanding  the  reception  of  incompetent 
evidence,  as  the  same  harmful  effect  does  not  follow  in  such  a  case,  as 
when  before  a  jury.     Sclirceder  v.  Harvey,  638. 

4.  The  refusal  to  admit  competent  evidence,  where  its  admission  could 
not  have  changed  the  result,  is  not  sufficient  ground  to  reverse, 
Olickauf  et  al.  v.  Maurer,  289. 

5.  Error  in  respect  to  instructions.  Where  the  verdict  and  judgment 
are  clearly  right  from  the  evidence,  this  court  will  not  reverse  for 
trivial  errors  in  the  giving  or  modifying  of  instructions.  S)niih  v. 
Binder,  492. 

6.  Although  instructions  are  not  entirely  free  from  objection,  a  re- 
versal will  not  be  had  when  it  is  apparent  that  their  objectionable  fea- 
tures did  not  prejudice  the  party  complaining  of  them.  Sterling  Bridge 
Co.  V.  Baker,  139. 

7.  A  slight  mistake  in  the  enumeration  of  property  exempt  by  law, 
in  an  instruction,  where  it  is  evident  it  could  not  have  misled  the  jury 
to  the  prejudice  of  the  party  complaining  of  it,  will  not  be  sufficient 
error  for  a  reversal.    Bowden  v.  Bowden,  143. 

PRESUMPTIONS. 

Of  law  and  fact. 

1.  As  to  questions  of  fact  before  a  jury.  In  a  suit  against  a  common 
carrier,  to  recover  for  the  loss  of  the  greater  part  of  a  shipment  of  car- 
boys, part  containing  nitric  acid  and  the  others  containing  sulphuric 
acid,  the  former  being  of  much  the  greater  value,  the  proof  was  unsat- 
isfactory as  to  the  proportion  of  each  shipped ;  but  there  was  proof 
tending  to  show  that  the  car  contained  the  acids  in  the  usual  propor- 
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tious  to  be  mixed  in  the  manufacture  of  nitro-glycerine.  The  court,  at 
the  request  of  the  defendant,  instructed  the  jury  that  "the  legal  pre- 
sumption is,  that,  the  burden  of  proof  being  on  the  plaintiiF,  all  the 
said  acids  so  lost,  and  not  proven  to  have  been  nitric,  and  most  valua- 
ble, must  have  been  sulphuric,  and  of  the  least  value :"  Held,  that 
the  instruction  did  not  state  a  correct  legal  principle,  under  the  evi- 
dence, and  was  highly  calculated  to  mislead  the  jury.  There  is  no  legal 
presumption  in  such  a  case,  but  it  is  purely  a  question  of  fact,  from 
the  evidence,  whether  the  carboys,  or  most  of  them  destroyed,  con- 
tained nitric  or  sulphuric  acid.  Lake  Shore  Nitro-Glyeerine  Co  v.  Illi- 
nois Central  Railroad  Co.  394. 

2.  Purchaser  of  land  taking  possession  —  whether  a  waiver  of  want  of 
title  in  vendor.     See  CHANCERY,  15,  16. 

3.  That  debt  is  due  to  payee  of  a  promissory  note  although  a  married 
woman.    See  PROMISSORY  NOTE,  1. 

4.  That  husband  is  the  agent  of  his  wife,  in  dealing  with  her  property. 
See  MARRIED  WOMEN,  5. 

5.  As  to  sale  under  chattel  mortgage  —  presumption  that  it  was  made 
in  pursuance  of  the  power.  See  MORTGAGES  AND  DEEDS  OF 
TRUST,  14. 

6.  As  to  legitimacy  of  child  born  in  wedlock.    See  LEGITIMACY,  1. 
PRINCIPAL  AND  AGENT.     See  AGENCY. 

PRIOR  ACTION  PENDING. 

Application  for  judgment  fok  taxes. 

The  pendency  of  an  application  for  judgment  against  land  for  the 
taxes  of  a  prior  year  is  a  good  defense  against  the  rendition  of  judg- 
ment for  the  same  taxes  on  a  second  application.  The  statute  prescrib- 
ing that  the  causes  of  objection  to  the  rendering  of  judgment  shall  be 
specified  in  writing,  embraces  every  defense,  and  the  objector  is,  there- 
fore, not  bound  to  plead  the  pendency  of  the  former  suit  in  abatement. 
Andrews  v.  The  People,  605.     See  ABATEMENT. 

PROMISSORY  NOTE. 

Debt  presumed  to  be  due  payee. 

Where  a  promissory  note  is  made  payable  to  a  married  woman,  it 
will  be  presumed,  until  rebutted,  that  the  money  is  due  to  her  and  not 
to  her  husband,  and  the  fact  that  the  money  for  which  the  note  was 
given,  was  loaned  by  the  husband,  will  not  rebut  such  presumption. 
Tooke  et  ux.  v.  Newman  et  al.  215. 

PUBLICATION  OF  NOTICE. 
In  Chicago  legal  news     See  NOTICE.  8 
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PURCHASERS. 
On  sale  of  stock  of  insxjkance. 

1.  Rights  and  liabilities  ofthepurcliaser.     See  SALES,  7,  8. 

Easements  and  servitudes. 

2.  Purchaser  holding  subject  thereto.  See  EASEMEXTS  AND  SER- 
VITUDES, 3,  4. 

Purchaser  pendente  lite. 

3.  May  become  a  party  to  the  suit  —  and  of  his  rights  in  that  regard. 
See  PARTIES,  10,  11. 

QUITCLAIM  DEED.     See  CONVEYANCES,  1. 

RAILROADS. 
Crossing  water  courses. 

1.  Duty  to  restore  stream  crossed  to  its  former  state  appaes  equally  to 
streams  not  navigahle.  Where  authority  is  conferred  upon  a  railroad 
company,  by  its  charter,  to  cross  any  stream  of  water  in  the  line  of  its 
road,  coupled  with  the  duty  to  restore  the  stream  so  crossed  to  its 
former  state,  or  such  state  as  not  to  impair  its  usefulness,  it  was  held, 
to  apply  to  streams  not  navigable  as  well  as  to  those  that  were  navi 
gable,  as  legislative  authority  was  as  necessary  to  cross  the  one  as  the 
other.     Chicago,  Rock  Island  and  Pacific  Railroad  Co.  v.  Moffitt,  524. 

2.  Extent  of  duty  as  to  stream  crossed.  Where  a  railroad  company 
crosses  a  stream  not  navigable,  under  legislative  authority,  which  also 
imposes  a  duty  to  leave  such  stream  in  such  condition  as  not  to  materi- 
ally destroy  its  usefulness,  the  company  will  be  under  substantially 
the  same  obligation  as  would  be  upon  a  private  owner  of  the  land  and 
stream  who  had  undertaken  to  interfere  with  the  water  course  in  the 
same  way  ;  and  if  it  so  constructs  its  bridge  as  to  obstruct  the  stream 
by  the  accumulation  of  drift,  etc.,  and  thus  overflow  the  lands  of 
riparian  proprietors,  it  will  be  liable  for  the  damages  thereby  sus- 
tained.    Ibid.  524. 

Consolidation  of  railroads. 

3.  Rights  and  duties  arising  thereby.  Where  a  new  corporation  is 
formed  by  amalgamation  under  the  authority  of  the  State,  of  two  or 
more  distinct  corporations  into  one,  it  succeeds  to  all  the  rights  and 
faculties  of  the  several  components,  and  must,  as  a  necessary  conse- 
quence, be  subject  to  all  the  conditions  and  duties  imposed  by  the  law 
of  their  creation,  except  so  far  as  it  may  be  otherwise  provided  by  the 
act  under  which  consolidation  is  effected.     Ibid.  524. 

4.  New  company  liable  for  wrongful  acts  of  the  companies  consolidated. 
Where  a  railroad  company  constructed  a  bridge  across  &  stream  not 
navigable,  but  affording  a  large  volume  of  water,  by  driving  piles  with 
spans  of  only  seventeen  feet,  and  leased  its  road  to  another  company, 
which,  while  operating  the  same  as  lessee,  built  a  new  bridge  at  the 
same  place,  constructed  in  the  same  manner,  except  that  the  spans 
were  enlarged  to  fifty  feet,  but  left  the  piles  of  the  bridge  standing,  a 
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portion  of  tlie  tops  being  cut  off,  after  which  these  two  companies  con- 
solidated, forming  a  new  one,  with  a  different  name,  and  the  new 
company  continuing  to  operate  the  road  and  use  the  bridge  in  such 
condition :  Held,  that  the  new  company  was  liable  in  damages  to  a 
riparian  owner  above,  whose  land  was  overflowed  and  injured  in  con- 
sequence of  an  obstruction  of  the  stream  by  drift,  etc.,  caused  by  the 
manner  in  which  the  bridge  was  constructed  and  used ,  and  that  no 
notice  to  abate  the  nuisance  was  necessary  to  the  action.     Ibid.  524. 

5.  Effect  on  prior  liabilities.  Where  the  articles  of  consolidation  of 
two  railway  companies  provided  that  the  new  company  should  assume 
the  debts  and  liabilities  of  the  old  companies,  and  should  assume  and 
carry  out  all  their  unexecuted  contracts,  and  the  act  of  the  legislature, 
ratifying  and  confirming  the  consolidation,  saved  the  rights  and  reme- 
dies of  creditors,  it  was  held,  that  a  person  performing  labor  under  a 
contract  with  one  of  the  old  companies  might  maintain  an  action 
against  the  new  company  to  recover  what  sum  was  due  him  under  his 
contract.     Wester)i  Union  Railroad  Co.  v.  Smith,  496. 

Rules  in  regard  to  passengers. 

6.  Requiring  them  to  have  their  tickets.     See  CARRIERS,  1'. 

RATIFICATION. 

After  an  instrument  has  been  altered. 

Where  one  of  the  makers  of  a  promissory  note,  after  full  knowl- 
edge of  an  alteration  of  the  same,  distinctly  and  unconditionally 
promises  to  pay  it,  it  becomes  immaterial  whether  the  alteration  was 
material,  as  by  such  act  he  adopts  the'note  as  his  own,  and  he  will  be 
bound  to  pay  the  same.     Goodspeed  v.  Cutler,  534. 

REAL  AND  PERSONAL  PROPERTY. 

Furnace  in  building. 

1.  While  stoves  put  up  in  a  building  are  personalty,  yet  a  furnace 
placed  in  the  building  to  remain  there  permanently  is  regarded  as  a 
part  of  the  realty,  as  much  so  as  a  steam  engine  in  a  mill  or  factory. 
Whether  this  would  apply  to  a  lessee  is  not  decided.  Thielman  et  al. 
V.  Carr  et  al.  385. 

Improvements  made  by  a  stranger. 

2.  Whether  they  attach  to  the  land.  It  seems,  if  a  stranger  builds 
upon  the  land  of  another,  supposing  it  to  be  his  own,  and  the  owner  of 
the  land  remains  willfully  passive,  equity  will  not  allow  him  to  profit 
by  the  mistake  ;  but  if  the  stranger  knows  that  the  land  upon  which 
he  is  building  does  not  belong  to  him,  then  the  owner  of  the  land  may 
assert  his  legal  rights  and  take  the  benefit  of  the  expenditure.  Emer- 
son V.  Western  Union  Railroad  Co.  176. 

3.  Of  a  railroad  constructed  with  consent  of  the  owner.   See  EMINENT 
■      DOMAIN,  4. 
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RECORD. 

Recitals  taken  as  trite. 

Notwithstanding  stipulation.  Where  the  record  of  a  chancery 
cause  shows  that  it  was  heard  at  a  certain  term,  this  must  be  taken  as 
true,  notwithstanding  a  stipulation  is  found  on  file  made  at  a  preceding 
term,  that  the  judge  should  hear  the  same  at  chambers  in  vacation. 
Moss  V.  McGall  et  al.  190. 

RECORDING  ACT. 
Who  affected  with  notice. 

1.  By  the  recording  of  a  deed  or  mortgage.  Under  the  recording  laws 
of  this  State,  the  recording  of  a  deed  or  mortgage  is  constructive  notice 
to  subsequent  purchasers  and  creditors  of  the  grantor,  only.  It  affords 
no  notice  whatever  to  a  prior  purchaser  from  the  grantor,  and  without 
actual  notice  he  may  lawfully  complete  his  payments  to  his  vendor, 
without  becoming  liable  to  a  subsequent  vendee,  mortgagee,  or  grantee. 
Doolittle  v.  Cook  et  al.  354. 

Destruction  op  record. 

2.  Its  effect.  The  destruction  of  the  record  of  a  deed  of  trust  will 
in  no  manner  affect  the  constructive  notice  afforded  by  its  being  re., 
corded.     Steele  v.  Boone  et  al.  457. 

Evidence  as  to  fact  op  recording. 

3.  Proof  by  an  attorney  of  a  purchaser  of  real  estate,  where  the 
records  were  destroyed  by  fire,  that  he  examined  an  abstract  of  the 
title  to  the  property,  which  purported  to  be  a  full  and  complete  ab- 
stract, and  did  not  find  a  prior  deed  of  trust  upon  the  premises,  is  not 
sufficient  to  show  there  was  no  record  of  the  same,  there  being  evi- 
dence that  the  deed  was  filed  for  record  on  the  day  of  its  execution,  as 
it  does  not  follow  that  the  abstract  was  what  it  purported  to  be.  Ibid. 
457. 

REDEMPTION. 
From  a  mortgage. 

When  the  right  exists,  and  in  whose  favor.  See  MORTGAGES  AND 
DEEDS  OP  TRUST,  1,  2. 

REMEDIES. 
Statutory  remedies. 

1.  Must  ie  strictly  complied  icith.     It  is  a   familiar   principle  that 
,     where  special  proceedings  are  authorized  by  statute,  whereby  the  prop- 
erty of  one  man  may  be  divested  and  transferred  to  another,  the  re- 
quirements of  the  act  must  be  strictly  followed,  especially  such  as  may 
be  of  benefit  to  the  owner.     Curtis  et  al.  v.  Bradley  et  al.  180. 

To  RESTORE  ONE  TO  AN  OFFICE. 

2.  Who  has  been  improperly  removed.  See  INJUNCTIONS,  7 ; 
MANDAMUS,  1. 


740  INDEX. 

REMEDIES.     Continued. 

To  RECOVER  FEES  OP  AN  OFFICER. 

3.  Who  Jias  bee7i  illegally  removed  from  office.  See  FEES  AND  SAIA- 
RIES,  1. 

Violation  of  agreement  for  partnership. 

4.  Remedy  is  at  law,  not  in  chancery.     See  CHANCERY,  2. 
Failure  of  builder  to  comply  with  contract. 

5.  Where  owner  is  sued  hy  those  claiming  liens  —  defense  is  at  law — 
there  is  no  remedy  in  equity.     See  same  title,  1. 

New  school  districts  illegally  formed. 

6.  Remedy  in  respect  thereto.     See  SCHOOLS,  3. 
Against  judgment  at  law. 

7.  Whether  remedy  in  chancery  or  at  law.     See  CHANCE^RY,  3. 

RENTS  AND  PROFITS. 
On  bill  for  specific  performance.     See  CHANCERY,  18. 

RESCISSION  OF  CONTRACTS.     See  CONTRACTS,  35  to  38. 

.REVERSION. 

On  vacating  a  street  or  alley. 

Whether  title  reverts  to  original  owner.     See  HIGHWAYS,  5,  6,  7. 

RIGHT  OF  WAY.     See  EMINENT  DOMAIN. 

RIPARIAN  PROPRIETORS. 
Op  their  rights  as  against  the  state. 

1.  Injury  from  erection  of  bridge  by  railroad  company.  As  tlie  title 
of  one  owning  land  bounded  upon  a  stream,  not  navigable  at  the  com- 
mon law,  extends  to  the  center  of  the  stream,  and  as  the  State  cannot 
take  or  damage  such  owner's  property  so  situated  without  compensa- 
tion, it  follows  that  the  State  cannot  grant  a  charter  to  a  railway  com- 
pany to  do  the  same  thing.  Therefore,  if  such  a  company,  under  its 
charter,  erects  a  bridge  across  such  a  stream,  and  the  property  of  an- 
other bounded  by  the  stream  is  either  taken  or  damaged  thereby,  a 
right  of  action  exists  in  his  favor,  but  such  party  can  only  recover  for 
damages  which  are  special  to  his  property  and  not  for  such  as  are  inci- 
dental to  and  shared  by  the  public  at  large.  Chicago  and  Pacific  Rail- 
road Co.  V.  Stein  et  al.  41. 

Measure  op  damages. 

3.  In  such  case.     See  MEASURE  OF  DAMAGES,  13. 

SALES. 

Whether  a  sale  is  completed. 

1.  Order  upon  carrier  for  goods  sold.  Where  a  broker  who  had  taken 
an  order  of  the  defendants  for  sugars  of  his  principals  who  were  doing 
business  in  the  east  gave  the  defendants  an  order  upon  a  railroad  com- 
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pany  for  twenty-five  barrels  of  sugar  just  before  the  great  fire  in  Chi- 
cago, the  court  declined  to  express  any  opinion  whether  the  giving  of 
such  order  would  operate  as  a  delivery  so  as  to  pass  the  property  and 
place  it  at  the  purchasers'  risk,  but  lield  that  no  recovery  could  be  had 
for  the  price  in  the  absence  of  proof  that  the  vendors  had  any  sugar 
in  the  custody  of  the  carrier  at  the  time,  or  that  any  sugar  shipped  by 
them  had  been  in  fact  destroyed  by  the  fire.  Ingraham  et  al.  v.  WMt- 
m<y)'6  et  al.  34. 

Whether  the  title  passes. 

2.  By  delivery  to  a  carrier.  Where  a  party  in  Chicago  gives  an  order 
on  a  house  in  New  York  city  for  a  particular  kind  of  wine  of  good 
quality,  it  is  the  duty  of  the  seller  to  deliver  to  the  carrier  the  wine 
ordered,  using  the  usual  and  reasonable  precautions  to  insure  its  prompt 
and  safe  delivery  to  the  purchaser,  and  if  he  does  so,  the  property  Avill 
vest  in  the  purchaser,  and  any  subsequent  injury  it  may  sustain  will 
be  the  loss  of  the  latter..     Wolf  et  al.  v.  Dietzsch,  205. 

Delivery  at  purchaser's  option. 

3.  As  to  the  time.  When  the  seller  agrees  to  deliver  corn  sold  by 
him,  on  the  cars,  free  of  charge  for  handling,  at  the  option  of  the. 
buyer,  between  May  15  and  July  1  of  the  same  year,  the  former  will 
be  liable  to  be  called  on  at  any  time  after  May  15,  but  he  will  not  be 
liable  before  that  day.     Barker  et  al.  v.  Buslmell  et  al.  220. 

Seller  must  deliver  according  to  order. 

4.  Burden  of  proof.  Where  wine  is  ordered  to  be  forwarded  to  the 
purchaser,  the  burden  of  proof,  in  an  action  for  the  price,  is  upon  the 
seller  to  show  that  he  complied  with  the  order  by  delivering  to  the  car- 
rier the  kind  of  wine  ordered,  for  when  an  article  is  sold  by  a  particu- 
lar description,  it  is  a  condition  precedent  to  the  vendor's  right  of  action 
that  what  he  oflfers  to  deliver,  or  has  delivered,  shall  answer  this  de- 
scription.    Wolf  et  al.  V.  Dietzsch,  205. 

Evidence  of  a  sale. 

5.  Without  delivery.  On  the  trial  of  an  action  of  replevin  for  a  lot 
of  corn,  the  plaintiff  introduced  in  evidence  a  receipted  bill,  showing 
that  he  had  bought  of  defendant  4,000  bushels  of  corn  at  thirty 
cents  per  bushel,  then  in  defendant's  warehouse  and  cribs,  and  proved 
that  defendant  on  the  same  day  issued  his  certificate  to  the  effect  that 
he  held  in  store  in  warehouse  and  cribs  ,4,000  bushels  of  corn  belong- 
ing to  plaintiff,  which  he  agreed  to  deliver  free  on  board  the  cars  at 
option  of  plaintiff,  between  the  15th  of  May  and  July  1,  charges  paid 
to  July  1,  and  storage  thereafter  not  to  exceed  one  cent  per  bushel  per 
month :  Held,  that  the  evidence  showed  prima  facie  the  purchase  of 
the  corn  and  that  the  defendant  was  a  mere  bailee,  without  reward, 
until  July  1.    Barker  et  al.  v.  Bushnell  et  al.  220. 

Sale  op  stock  of  insurance  company. 

6.  Of  entry  thereof  on  looks  of  company.     Where  the  charter  of  an 
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insurance  company  requires  tliat  all  sales  and  transfers  of  stock,  to  be 
valid,  shall  be  made  upon  the  books  of  the  company,  this  provision 
will  be  regarded  as  designed  for  the  protection  of  the  company,  and 
perhaps  a  purchaser  without  notice  ;  but  as  between  the  assignor  and 
purchaser,  a  sale  and  transfer  will  be  good  without  being  entered  upon 
the  company's  books,  and  will  be  enforced  in  equity.  Kellogg  v.  Stock- 
well  et  al.  68. 

7.  Bights  and  liabilities  of  equitable  assignee  of  stock.  The  equitable 
assignee  or  owner  of  stock  in  an  incorporated  company  can  use  it  as 
his  own  property,  control  it  and  receive  dividends  thereon,  the  same  as 
though  he  had  the  legal  title  ;  and  therefore,  as  between  himself  and 
his  assignor,  he  is  bound  to  assume  the  burdens  imposed  upon  the 
owner  of  the  legal  title  arising  out"  of  assessments  made  upon  the 
stock.    Ibid.  68. 

8.  Chancery  wi'U  require  equitable  assignee  of  shares  of  capital  stock 
to  indemnify  his  assignor  against  liability.  Where  shares  in  the  capital 
stock  of  an  incorporated  company  have  been  sold  and  transferred,  but 
not  in  accordance  with  the  charter  or  by-laws  of  the  company,  so 
as  to  ^ass  the  legal  title,  and  the  assignor  is  compelled  to  make  pay- 
ment of  assessments,  or  is  liable  to  be  called  upon  for  payment,  a  court 
of  equity,  at  the  suit  of  the  assignor,  will  require  the  assignee  to  pay 
or  indemnify  him,  as  the  case  may  require.     Ibid.  68. 

Sales  under  deeds  op  trust. 

9.  Of  tJie  place  of  sale.  See  MORTGAGES  AND  DEEDS  OF  TRUST, 
13. 

SCHOOLS. 

Forming  new  districts. 

1.  Line  not  nearer  than  one  mile  to  any  school  house.  Under  section 
33  of  the  school  law,  no  new  school  district  can  be  legally  formed,  the 
boundary  line  of  which  shall  be  nearer  than  one  mile  to  any  school 
house  already  built.     Trumbo  v.  The  People,  561. 

Resisting  school  tax. 

2.  On  the  ground  that  the  district  levying  the  same  was  illegally  formed. 
Notwithstanding  a  new  school  district  is  illegally  formed,  this  will 
afford  no  ground  for  resisting  the  collection  of  taxes  levied  therein  by 
the  directors,  as  they  are  de  facto  officers,  exercising  an  office  to  which 
the  power  to  levy  a  tax  is  incident.  The  only  mode  in  which  the  illegality 
of  the  formation  of  the  district  can  be  inquired  into,  is  by  an  information 
in  the  nature  of  a  quo  warranto  against  the  directors.  Ibid.  561. 

SERVITUDES.     See  EASEMENTS  AND  SERVITUDES. 

SETTLEMENT. 

Taking  payment  under  protest. 

Where,  on  an  attempt  to  adjust  and  settle  an  account,  the  defendant 
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allowed  the  plaintiff  sucli  items  and  sums  as  he  sui^posed  to  be  right, 
wholly  ignoring  the  plaintiff's  other  claims,  and  paid  the  plaintiff  on 
the  defendant's  own  view  of  what  was  just  and  proper,  which  was  re- 
ceived under  protestation  that  it  was  not  enough,  without  giving  any 
release  or  discharge,  it  was  held,  that  this  was  not  a  final  settlement, 
and  that  the  acceptance  of  the  money  offered  could  not  operate  as  an 
estoppel  upon  the  plaintiff,  and  thus  preclude  him  from  suing  for  and 
recovering  any  balance  that  might  be  shown  to  be  due  him.  Western 
Union  Railroad  Co.  v.  Smith,  496. 

SPECIAL  ASSESSMENTS. 
Time  and  manner  op  the  return. 

Under  the  act  of  1873,  for  the  collection  of  revenue  and  sale  of  real 
estate  for  non-payment  of  taxes,  special  assessments,  etc.,  collectors 
having  warrants  for  the  collection  of  taxes  or  special  assessments  were 
required  to  return  the  same  to  the  county  collector,  and  he  was  to  apply 
for  judgment,  etc.,  but  in  cities  having  legislative  authority  to  direct 
the  time  and  manner  of  return,  such  warrants  were  to  be  returned  at 
the  time  so  fixed  by  such  city  authority.  In  this  case  the  city  of  Chi- 
cago had  no  legislative  authority  to  fix  the  time  of  such  returns,  it 
being  fixed  in  its  charter,  and  the  warrants  were  returned  as  directed 
by  the  city  ordinance:  Held,  on  application  for  judgment  based  on 
such  returns,  that  the  court  had  no  jurisdiction  to  render  judgment. 
Smith  V.  27ie  People  ex  rel.  Rumsey,  36. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  13  to  18. 

STATE  BOARD  OF  EQUALIZATION. 

How  FAR  ITS   ACTION  IS  FINAL. 

And  when  the  courts  will  interfere.     See  INJUNCTIONS,  4. 

STATUTES. 
Repeal  by  implication. 

1.  A  statute  which  covers  all  the  grounds  of  prior  ones  on  the  same 
subject,  and  revises  the  whole  law  on  the  given  subject,  necessarily 
works  a  repeal  of  all  prior  conflicting  laws,  whether  such  conflict  be 
found  in  the  provisions  of  general  laws  or  those  of  special  charters. 
Andrews  v.  The  People,  605. 
Statutes  construed. 

3.  Eminent  domain  —  meaning  of  the  words  "  damage  property  not 
actually  taken,"  as  used  in  the  statute.  Stetson  v.  Chicago  and  Evanston 
Railroad  Co.  74.     See  EMINENT  DOMAIN,  1. 

3.  Opening  judgment  at  subsequent  term.  Section  66  of  the  Practice 
Act  of  1871-3  construed  in  Fix  v.  Quinn  et  al.  333.     See  PRACTICE,  13. 

4.  Vacating  streets  —  power  of  the  corporation  to  convey  the  fee.  Act 
of  1851  construed  in  Gebhardt  v.  Reeves,Z(il.    See  HIGHWAYS,  7. 
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5.  Butter  and  cheese  manufactories.  Construction  of  the  act  of  March 
9, 1869.  Phillips  v.  Meade,  334.  See  BUTTER  AND  CHEESE  MAN- 
UFACTORIES, 1,  2,  8. 

STATUTE  OF  FRAUDS. 
Promise  to  answer  for  debt  op  another. 

1.  The  promise  of  a  railway  company  to  pay  out  of  what  it  may  be- 
come indebted  to  a  contractor  for  work  on  its  road,  the  sum  that  such 
contractor  may  owe  a  sub-contractor  for  work  done,  is  clearly  within 
the  statute  of  frauds,  and  will  be  void  if  not  in  writing.  Laidlou  et  al, 
V.  Hatch  et  al.  11. 

2.  Where  a  surety  in  a  judgment  upon  which  execution  is  issued 
has  the  right  to  have  the  debt  collected  out  of  property  of  the  principal, 
and  a  son  of  the  principal  induces  him  to  forego  such  remedy  and  pay 
the  judgment,  upon  his  promise  to  repay  him,  the  contract  to  pay  will 
not  be  within  the  statute  of  frauds,  as  a  promise  to  pay  the  debt  of 
another,  but  will  be  regarded  as  an  independent  and  original  contract. 
Bunting  v.  Darlyshire,  408. 

Parol  license  to  flood  land  op  another. 

3.  The  right  to  flood  the  laud  of  another,  whether  from  the  dripping 
from  the  roof  of  a  building  or  otherwise,  is  an  interest  in  the  land,  and 
a  parol  license  or  agreement  giving  such  right  is  within  the  statute  of 
frauds,  and  void.  Such  a  license  is  revocable  at  any  time.  Tanner  v. 
Volentine,  624. 

STATUTORY  REMEDIES. 
Must  be  strictly  complied  with.    See  REMEDIES,  1. 

STREETS  AND  ALLEYS.     See  HIGHWAYS,  1  to  16. 

SURETY. 
Release  op  surety. 

1.  Fraud  on  the  part  of  the  creditor  or  the  principal.  If,  with  the 
knowledge  or  assent  of  the  creditor,  any  material  part  of  the  transac- 
tion between  the  creditor  and  his  debtor  is  misrepresented  to  the  surety, 
the  misrepresentation  being  such  that  but  for  the  same  having  taken 
place,  either  the  suretyship  would  not  have  been  entered  into  at  all,  or 
being  entered  into,  the  extent  of  the  surety's  liability  might  thereby 
be  increased,  the  security  so  given  is  void  at  law,  on  the  ground  of 
fraud.     Booth  v.  Storrs  et  al.  438. 

2.  The  creditor  is  not  responsible  for  communication  or  want  of 
communication  between  the  debtor  and  his  surety,  unless  he  has  him- 
self been  guilty  of  some  fraudulent  practices.  The  fact  that  the  surety 
may  be  assured  by  the  debtor  that  the  note  indorsed  by  the  latter  would 
be  taken  in  full  satisfaction  of  the  creditor's  claim,  when,  in  fact,  such 
was  not  the  case,  but  the  debtor  was  to  give  his  own  note  for  the  bal- 
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ance  due,  will  not  release  tlie  surety  so  Indorsing,  unless  the  creditor 
had  knowledge  of  the  fraud  so  practiced  on  the  surety.     Ibid.  438. 

3.  But  if  the  creditor  had  represented  to  the  surety  that  he  was 
compromising  with  his  debtor  by  taking  his  note  for  one-half  the  sum 
due,  with  the  surety  as  indorser,  and  by  a  secret  arrangement  not  com- 
municated to  the  latter,  did  any  thing  which  increased  his  liability,  or 
which,  if  known,  the  suretyship  would  not  have  been  entered  into, 
then  the  security  taken  would  be  void  on  the  ground  of  fraud  attributa- 
ble to  the  creditor.     Ibid.  438. 

Duty  of  creditor  to  disclose  facts. 

4.  Where  a  creditor  receives  from  his  debtor  the  promissory  note  of 
the  latter,  payable  to  a  third  party,  who  indorses  the  same  as  surety, 
in  part  payment  of  his  claim,  and  the  debtor's  individual  obligation  for 
the  balance,  without  any  knowledge  of  the  representations  which  in- 
duced the  surety  to  indorse,  he  is  not  bound  to  disclose  the  fact  that  he 
has  taken  the  debtor's  individual  obligation  for  the  balance  of  his  debt, 
to  the  surety,  unless  applied  to  by  him  for  information.     Ibid.  438. 

TAX  TITLE. 

Who  may  acquire  a  tax  title. 

Where  a  party  in  possession  of  land,  under  an  agreement  to  pay  the 
taxes  for  the  owner,  suffers  the  land  to  be  sold  for  taxes,  and  a  third 
party  to  acquire  a  tax  deed  therefor,  and  he  afterwards  acquires  such 
title,  he  cannot  rely  upon  the  same  as  against  the  owner  or  those 
claiming  under  him.     Busch  v.  Huston,  343. 

TAXATION. 

What  is  subject  to  taxation. 

1.  Claims  and  funds  of  life  insurance  companies.  The  re-assurance, 
reserve  and  premiums  of  life  insurance  companies  being  collected  are 
subject  to  taxation,  as  they  are  claims  and  funds  that  would  be  taxable 
in  the  hands  of  a  natural  person.  Republic  Life  Ins.  Go.  v.  Pollak  et 
al.  293. 

2.  Capital  stock  of  corporations  and  shares  of  stock.  Where  the 
capital  stock  of  corporations  is  taxable,  the  shares  of  stock  are  not 
subject  to  taxation  in  the  hands  of  shareholders.  But  even  if  the 
latter  are  erroneously  assessed,  that  affords  no  reason  why  the  capital 
stock  should  not  be  assessed  and  taxed.  It  is  the  fault  of  the  share- 
holders if  they  pay  a  tax  on  their  shares.  Ibid.  293. 

Assessment  of  railroad  property. 

3.  Railroad  track  is  required  to  be  assessed  for  taxation  by  the  State 
Board  of  Equalization,  but  all  other  real  estate  of  railroad  companies, 
including  the  stations  and  other  buildings  and  structures  thereon,  must 
be  assessed  by  the  local  assessors.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Paddock  et  al.  616. 
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4.  The  term,  "  right  of  way,"  can  only  be  understood  as  embracing 
the  land  used  as  a  way  for  the  road,  and  not  such  additional  ground  as 
may  be  used  for  the  convenience  of  the  railroad,  but  not  a  part  of  its 
way.     Ibid.  616. 

5.  Land  used  by  a  railway  company  for  its  stations  and  machine 
shops,  beyond  the  right  of  way,  is  properly  assessed  by  the  local  assess- 
ors. Ibid.  616. 

6.  The  value  of  railroad  property  required  to  be  furnished  is  only 
evidence  of  value,  and  is  not  necessarily  conclusive  on  the  State  Board 
of  Equalization  in  making  their  assessment  of  the  property  for  taxa- 
tion. Ibid.  616. 

7.  Where  a  bill  to  enjoin  the  collection  of  the  tax  of  a  railway  com- 
pany charged  that  the  State  Board  of  Equalization  assessed  the  capital 
stock  of  the  company,  including  its  franchise,  beyond  its  actual  value, 
and  that,  in  making  this  assessment,  they  added  to  what  they  had  de- 
termined the  value  of  the  capital  stock,  not  only  the  indebtedness  of 
the  company,  but  also  the  indebtedness  of  six  other  railroad  companies 
of  which  it  was  lessee,  one  of  which  lies  without  the  State,  for  the 
payment  of  none  of  which  the  company  was  liable,  such  indebtedness 
of  other  companies  so  added  being  $6,756,000,  and  this  latter  fact  was 
admitted  by  a  demurrer,  and  the  court  below  sustained  the  demurrer : 
Held,  that  the  court  erred  in  sustaining  tlie  demurrer.  It  was  improper 
to  take  into  consideration  the  indebtedness  of  the  other  companies  in 
fiitiug  the  valuation  of  the  property  of  the  company  seeking  to  enjoin 
the  tax.     Chicago,  Burlington  and  Quincy  Railroad  Go.  v.  Cole  at  al.  591. 

Excessive  valuation. 

8.  Who  may  grant  relief.  Under  our  constitution  requiring  property 
to  be  valued  for  taxation  by  the  persons  to  be  appointed  or  elected  in 
such  manner  as  the  legislature  shall  direct,  and  not  otherwise,  neither 
the  courts  nor  any  other  department  of  the  government  have  the  power 
or  right  to  review  or  change  the  assessments  of  property  made  by  the 
proper  officers.  In  the  absence  of  fraud  or  want  of  power  in  those 
officers  the  courts  are  powerless  to  give  relief  against  an  excessive 
valuation.     Republic  Life  Ins.  Co.  v.  Pollak  et  al.  292. 

9.  The  State  Board  of  Equalization  being  composed  of  persons  elected 
to  assess  and  fix  the  value  of  such  property  as  has  been  designated,  by 
law,  their  valuation  is  conclusive  and  final,  and  the  courts  cannot  ex- 
amine the  mode  of  reasoning  or  the  basis  adopted  by  them  to  ascertain 
the  value  of  property.  Ibid.  292. 

Of  the  rule  of  uniformity. 

10.  Withdrawing  territory  of  city  from  taxation  as  to  pre-existing 
debts.  It  seems  that  the  withdrawal  of  real  estate  from  the  limits  of  a 
municipal  corporation,  and  from  the  power  of  taxation  by  the  muni- 
cipality, after  such  corporation  has  incurred  a  large  indebtedness  which 
must  be  paid  by  taxation,  is  in  violation  of  that  provision  of  the  con- 
stitution of  the  State  which  requires  uniformity  as  the  basis  of  taxation, 
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both  in  respect  to  persons  and  property,  unless  the  act  of  disconnecting 
territory  is  attended  with  some  corresponding  benefit  to  the  municipal- 
ity.    City  of  Oaleshurg  v.  Hawkinson  et  al.  152. 
Collector's  return. 

11.  The  Law  making  report  of  collector  prima  facie  evidence  of  taxes 
due,  not  unconstitutional.  A  statute  (act  of  1873)  making  the  collector's 
return,  in  writing,  to  the  sheriff  or  county  treasurer,  of  the  taxes  levied 
by  a  town  or  city,  due  and  unpaid,  under  oath,  "prima  facie  evidence 
that  all  the  requirements  of  the  law  have  been  complied  with  in  the 
assessing  and  levying  the  taxes  therein  returned  as  unpaid,  are  due 
and  unpaid,"  is  not  liable  to  the  constitutional  objection  that  it  gives 
the  collector  judicial  power  to  determine  the  question  of  delinquency, 
as  his  report  is  only  made  prima  facie  evidence  of  that  fact.  Andretos 
V.  The  People,  605. 

13.  Impeaching  collector's  return.  Where  the  statute  required  the 
collector,  in  case  of  loss  of  the  records,  to  make  his  return  of  delinquent 
taxes  for  the  year  or  years  before  such  loss  "  from  the  best  information 
that  he  can  obtain,"  it  was  held,  that  the  collector  was  made  the  sole 
judge  of  the  sources  and  suflBciency  of  the  information ;  and  that,  on 
an  application  for  judgment,  his  report  could  not  be  impeached,  by 
showing  that  he  did  not,  in  fact,  make  his  report  from  the  best  in- 
formation he  could  obtain,  and  that  he  did  not  know  what  he  returned 
to  be  true.  Proof,  liowever,  that  his  return  was  hot  true  would  be 
proper.  Ibid.  605. 

Act  of  March  23, 1872,  repealed. 

13.  The  act  of  March  32,  1872,  was  intended  to  supply  defects  in  the 
charters  of  incorporated  cities  and  towns  in  respect  to  the  collection  of 
taxes  for  corporate  purposes,  and  enable  the  collection  of  taxes  in 
counties  not  under  township  organization,  and  was  not  intended  as  a 
permanent  provision,  but  was  designed  to  cease  as  soon  thereafter  as  a 
general  law  on  the  subject  of  the  collection  of  revenue  should  be 
passed  and  take  effect.  Such  act,  therefore,  ceased  to  be  operative  on 
July  1,  1872,  when  the  act  of  March  30,  1872,  took  effect.  Ibid.  605. 

Act  op  March  22,  1872  —  city  of  Chicago. 

14.  Section  6  of  the  act  of  March  83,  1873,  entitled  "  An  act  to  pro- 
vide for  the  collection  of  revenue,  and  for  the  sale  of  real  estate  for 
non-payment  of  taxes  or  special  assessments  for  State,  county,  muni- 
cipal or  other  purposes,  does  not  apply  to  the  city  of  Chicago,  for  the 
reason  that  its  legislative  authority  did  not  have  the  power  to  direct 
the  time  and  manner  of  the  return  of  the  collector's  warrants  therein 
provided  for.     Walker  v.  The  People  ex  rel.  Rumsey,  614. 

School  tax  in  new  district. 

15.  Illegality  informing  new  district  no  defense.     See  SCHOOLS,  3. 
Pendency  of  prior  application  for  judgment. 

16.  As  a  bar  to  a  second  application.  See  PRIOR  ACTION  PEND- 
ING, 1. 
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Buying  in  outstanding  title. 

1.  To  whose  benefit  it  icill  inure.  Where  the  husband  of  a  co-heiress, 
in  possession  of  land,  purchases  an  outstanding  incumbrance  or  tax 
title  on  the  lands  of  the  heirs,  he  will  be  held  to  have  purchased  for 
the  benefit  of  all  the  tenants  in  common,  upon  condition  only  that  they 
shall  contribute  their  respective  portions  of  the  consideration  actually 
paid  by  him.     Busch  v.  Huston,  343. 

Liability  for  use  and  occupation. 

2.  As  between  themselves.  To  render  one  co-tenant  liable  to  another 
for  rent  for  use  and  occupation,  there  must  be  something  more  than  an 
occupancy  of  the  estate  by  one  and  forbearance  to  occupy  by  the  other. 
Chapin  et  al.  v.  Foss,  280. 

3.  When  a  firm  occupies  premises  belonging  to  two  of  its  members  as 
tenants  in  common,  and  pays  rent  to  them  for  its  use,  this  will  create 
the  relation  of  landlord  and  tenant ;  and  if,  after  the  death  of  one  of 
the  owners,  the  remaining  members  of  the  firm  continue  such  occupa- 
tion, it  will  be  presumed,  in  the  absence  of  notice  to  the  contrary,  that 
the  relation  continues,  and  the  firm  will  be  liable  to  pay  the  devisee  of 
the  deceased  landlord  for  the  use  and  occupation  of  his  undivided  half 
of  the  premises  without  an  express  promise  to  that  effect.  Ibid.  280. 

Disseizin  by  one. 

4.  And  of  adverse  possession  by  one  in  possession  as  tenant  in  common. 
See  POSSESSION. 

CONTKIBUTION. 

5.  As  betioeen  tenants  in  common.     See  PARTITION,  4,  5. 

THREATS. 
When  not  communicated. 

Not  admissible  in  trespass  for  assault  and  battery.  See  EVIDENCE, 
1,2. 

TRESPASS. 

Against  municipal  corpohation. 

1.  When  the  action  will  lie.  Trespass  lies  against  a  municipal  corpo- 
ration in  a  proper  case ;  but  to  render  it  liable  in  any  case  for  torts 
committed  by  persons  claiming  to  act  for  it,  or  by  its  authority,  it  must 
appear  they  were  expressly  authorized  to  do  the  act,  by  the  municipal 
government,  or  that  they  were  done  bona  fide,  in  pursuance  of  a  general 
authority  to  act  for  the  municipality  on  the  subject  to  which  they  relate, 
or  that,  in  either  case,  the  act  was  adopted  and  ratified  by  the  corpora- 
tion.    City  of  Chicago  v.  McQraw,  566. 

2.  Where  the  city  of  Chicago  was  sued  in  trespass  for  an  injury  to  a 
lot  of  the  plaintiff,  caused  by  widening  and  deepening  a  canal,  which 
the  city  was  empowered  to  do,  but  no  ordinance  of  the  city  was  intro- 
duced showing  that  the  city  had  undertaken  to  exercise  the  power,  and 
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the  written  contract  of  the  parties  doing  the  work  which  caused  the 
injury  was  not  produced  on  the  trial,  and  tliere  was  no  proof  that  the 
city  directed  the  work,  or  adopted  and  ratified  it  afterwards,  it  was  held, 
that  a  recovery  against  the  city  could  not  be  sustained,  for  want  of 
sufficient  proof  that  the  trespasses  were  committed  under  the  direction, 
or  by  the  authority,  of  the  city.   Ibid.  566. 

Trespass  to  real  estate. 

3.  When  title  need  not  he  proved.  In  trespass  to  real  estate  in  the 
actual  possession  of  the  plaintiflF,  where  no  effort  is  made  by  the  de- 
fense to  show  title  in  any  one  else,  proof  of  title  other  than  of  posses- 
sion is  not  necessary.   Ibid.  566. 

4.  Title  deed  admissible  in  evidence  to  show  the  right  claimed  by  posses 
sion.  In  trespass  to  real  estate,  the  deed  to  the  plaintiff  is  competent 
evidence,  as  tending  to  prove  title  in  plaintiff,  and  show  what  right  he 
claims  by  his  possession  of  the  property.   Ibid.  566. 

5.  Of  a  re-entry  —  as  governing  extent  of  recovery.  The  doctrine  that 
in  quare  clausum  fregit  the  plaintiflF  can  recover  only  for  the  first  entry, 
and  nothing  for  the  use  of  the  premises  until  there  first  be  a  re-entry 
by  the  plaintiflF,  has  no  application  for  the  invasion  of  a  constructive 
possession  which  the  holder  of  the  legal  title  has,  though  out  of  the 
actual  possession,  as  there  can  be  no  re-entry  when  the  owner  has  never 
first  entered.     Mo  Williams  v.  Morgan,  473. 

6.  W7iat  regarded  as  a  re  entry.  But  if  a  re- entry  were  required,  in 
such  a  case  the  subsequent  abandonment  of  the  premises  by  the 
defendant  will  be  considered  a  constructive  re  entry  by  the  holder  of 
the  legal  title.     Ibid.  473. 

Whether  party  liable  for  acts  op  officer. 

7.  Where  a  landlord  issues  his  distress  warrant  against  his  tenant, 
and  puts  it  into  the  hands  of  an  officer  to  be  levied  upon  his  tenant's 
goods,  giving  no  specific  directions  as  to  what  property  shall  be  taken, 
and  the  officer  and  his  assistants  seize  the  goods  of  a  sub-tenant,  the 
landlord  will  not  be  liable  in  trespass  to  the  sub-tenant,  unless  he 
afterwards  ratifies  or  approves  of  the  act,  or  holds  the  goods  after 
notice  of  the  facts.      Becker  v.  Dupree,  167. 

8.  The  delivery  of  a  distress  warrant  to  an  officer,  with  directions  to 
execute  it,  cannot  be  held,  by  any  known  rule  of  law,  to  render  the 
landlord  liable  for  the  unauthorized  and  unapproved  acts  of  the  bailiff 
and  his  assistants.  In  the  absence  of  proof  to  the  contrary,  it  will  not 
be  presumed  that  the  landlord  directed  the  bailiflFto  seize  property  of 
any  person  other  than  the  tenant  named  in  the  writ.     Ibid.  167. 

9.  Where  an  officer  executing  a  distress  warrant  seizes  the  property 
of  a  stranger,  if  the  landlord  ratifies  the  act  and  retains  the  property 
after  knowledge  of  the  fact,  he  will  thereby  render  himself  liable  as  a 
trespasser  ab  initio.    Ibid.  167. 
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Justification. 

10.  Burden  of  proof.  When  the  rights  of  private  property  are 
invaded  by  one  whose  acts  would  constitute  a  trespass,  unless  he  can 
show  he  was  justified  by  legal  authority  to  do  the  act  he  must  be 
regarded  as  a  trespasser.  Prima  facie  he  is  liable,  and  the  burden  is 
upon  him  to  show,  not  design  or  intention  to  perform  an  official  duty, 
but  authority  of  law  for  the  act  complained  of.  Linhlom  v.  Ramsey, 
246. 

11.  Justifying  trespass  in  opening  road.  Where  a  road  supervisor  is 
sued  for  throwing  down  plaintiff's  fence  and  exposing  his  crops,  he 
must  show  legal  authority  for  doing  the  act,  and  it  is  error  to  instruct 
the  jury  that  if  they  believe  the  defendant  was  acting  within  the  scope 
of  his  duty  as  such  officer  when  he  opened  the  fence,  to  find  for  him, 
as  it  is  calculated  to  mislead  the  jury.     Ibid.  246. 

TROVER. 

Whethek  the  action  will  lie. 

1.  To  enable  the  payee  of  a  promissory  note  to  maintain  trover  against 
the  maker  of  the  same  for  its  conversion,  a  wrongful  taking  of  the  note 
must  be  shown,  or  a  refusal  to  deliver  the  same  when  demanded  by 
the  plaintiff.    Alexander  v.  Bundle,  85. 

2.  Where  the  holder  of  a  promissory  note  surrendered  the  same  upon 
a  dispute  as  to  its  consideration,  and  left  the  same  with  a  depositary, 
and  the  maker  took  possession  of  the  same  without  the  consent  of  the 
depositor,  but  on  complaint  of  the  holder  and  at  the  request  of  the 
depositary,  gave  the  same  up  to  him  for  the  payee,  but  again  possessed 
himself  of  it,  it  appearing  that  the  maker  had  reasonable  ground  to 
contest  his  liability  in  whole  or  in  part :  Held,  that  the  payee  could 
not  maintain  trover  for  the  taking  of  the  note  under  the  circumstances 
Ibid.  85. 

ONLAWPUL  ACT. 
Injury  resulting  therefrom. 

Where  intervening  causes  exist  —  original  wrong-doer  liable.  See 
ACTIONS,  1,  2,  3. 

USE  AND  OCCUPATION. 
As  between   tenants  in  common.     See   TENANTS   IN    COMMON, 
2,3. 

USURY. 
Relief  in  equity. 

1.  Of  the  terms  upon  which  it  will  be  granted.  Where  a  person 
applies  to  equity  for  relief  against  usurious  contracts,  he  must  tender 
or  offer  to  pay  the  principal  and  the  legal  rate  of  interest,  or  the  court 
will  not  take  jurisdiction.     Tooke  et  ux.  v.  Newman  et  al.  215. 
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USURY.     Continned. 
Sale  under  deed  of  trust. 

2.  To  pay  notes  given  for  usury  —  injunction.  See  MORTGAGES 
AND  DEEDS  OF  TRUST,  7. 

VENDOR  AND  PURCHASER. 
Specific  performance. 

1.  And  of  the  terms  thereof.     See  CHANCERY,  12  to  18. 
Purchaser  op  land  taking  possession. 

2.  Whether  a  waiver  of  objection  to  title.     See  same  title,  15,  16. 
Right  to  recover  back  price  paid. 

3.  On  failure  of  title,  loithout  'warranty.     See  same  title,  20. 

VENDOR'S  LIEN.     See  LIENS,  14. 

VENUE. 

Change  op  venue. 

1.  Must  be  asked  at  earliest  moment.  It  has  been  uniformly  held  by 
this  court  that  a  motion  for  a  change  of  venue  must  be  made  at  the 
earliest  practicable  moment,  and  not  put  off  until  just  before  the  cause 
is  to  be  called  for  trial.     Hudson  v.  Hanson,  198. 

2.  Where,  at  the  June  term  of  court,  a  petition  was  filed  for  a  change 
of  venue  and  notice  given  of  an  application  to  be  made  at  that  term, 
but  no  motion  was  made  until  the  next  term,  the  fact  that  the  court 
had  entered  an  order  that  all  causes  on  the  common  law  docket  should 
stand  continued  for  all  purposes  except  defaults,  assessment  of 
damages,  motions  and  the  settling  of  issues,  was  held  no  excuse  for 
not  making  and  pressing  the  motion  at  the  June  term,  and  therefore 
the  motion  was  properly  denied  at  the  next  term.     Ibid.  198. 

3.  As  to  time  of  trial.  Where  a  change  of  venue  was  taken  in  a  suit 
on  March  25,  and  the  papers  were  received  by  the  clerk  of  the  court  to 
which  the  cause  was  sent,  on  May  5,  following,  and  docketed  May  9,  it 
was  7ield  no  error  to  proceed  to  the  trial  of  the  cause  at  the  May  term 
of  the  court  to  which  the  cause  was  sent,  as  the  party  taking  the 
change  had  ample  time  from  March  25  in  which  to  make  all  needful 
preparation  for  trial.    Bockford  Insurance  Co.  v.  Nelson,  548. 

VERDICT. 

Special  verdict. 

1.  Whether  general  or  special  verdict  shall  control.*  If  the  special 
finding  can,  upon  any  hypothesis,  be  reconciled  with  the  general  ver- 
dict, the  latter  will  control,  and  the  court  will  not  render  judgment 
against  the  party  who  has  the  general  verdict  in  his  favor.  Pahlman 
et  al.  V.    laylor,  629. 


*  See  Paxton  v.  Boyer,  67  HI.  132. 
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VERDICT.     Special  verdict.     Continued. 

2.  In  a  suit  against  two  who  signed  their  names  upon  the  back  of  a 
promissory  note  as  guarantors,  the  jury  found  a  general  verdict  in  favor 
of  the  plaintiff,  who  was  the  payee,  and  a  special  verdict  that  the  note 
had  been  altered,  in  a  material  manner,  by  the  payee,  after  the  defend- 
ants had  indorsed  the  same,  without  their  knowledge  or  authority,  but 
with  the  knowledge  and  authority  of  the  maker :  Held,  that  the  special 
finding  was  not  inconsistent  with  the  general  verdict,  as  it  did  not  show 
that  the  maker  had  no  authority  to  consent  to  the  change  for  the  de- 
fendants as  their  partner.     Ibid.  629. 

On  feigned  issue  out  of  chancery. 

3.  Whether  lierdiet  binding  on  the  chancellor.     See  CHANCERY,  30. 

WAGERS. 

WHAT  CONSTITUTES  A  WAGER. 

1.  A  wager  is  a  contract  by  which  two  or  more  parties  agree  that  a 
certain  sum  of  money  or  other  thing  shall  be  paid  or  delivered  to  one 
of  them  on  the  happening  of  an  uncertain  event.  Merchants'  Savings, 
Loan  and  Trust  Co.  v.  Goodrich,  554. 

Whether  void. 

2.  At  common  law  all  wagers  are  not  void.  It  is  only  such  as  are 
contrary  to  public  policy  that  are  void,  as  Dn  the  question  of  war  and 
peace,  on  the  event  of  an  election,  etc.  If  the  wager  is  contrary  to  pub- 
lic policy,  or  immoral,  or  in  any  other  respect  tends  to  the  public  detri- 
ment, no  action  will  lie  upon  it.     Ibid.  554. 

Betting  on  an  election. 

3.  Of  a  contract  in  respect  thereto.  A  contract  for  the  sale  of  land  de- 
pending upon  the  result  of  an  election,  on  the  question  of  a  park  in  the 
locality,  in  a  certain  way,  as  a  condition  precedent  to  its  taking  effect, 
such  result  being  an  essential  part  of  the  consideration,  is  void  upon 
grounds  of  public  policy.     Ibid.  554. 

4.  Where  the  purchasers  of  land  deposited  with  a  stakeholder  their 
checks  for  $5,000  in  favor  of  the  vendor's  agent,  the  parties  signing  an 
agreement  that  the  checks  should  be  delivered  to  the  payee  in  case  a 
vote  to  be  ta,ken  on  that  day  in  West  Chicago  should  be  in  favor  of 
what  was  known  as  the  West  Side  Park  Bill,  but  in  case  the  majority  of 
the  votes  should  be  cast  against  said  bill,  then  the  checks  were  to  be 
delivered  to  the  drawers  :  Held,  that  the  transaction,  standing  by  itself, 
without  reference  to  the  contract  of  sale,  was  a  wager  upon  the  result 
of  a  public  election,  and  one  lacking  equality,  the  risk  being  all  on  one 
side,  and  was  void,  and  that  the  payee  could  not  maintain  replevin  for 
the  checks  against  the  stakeholder.     Ibid.  554. 

WAIVER. 

Purchaser  of  land  taking  possession. 

Whether  a  waiver  of  want  of  title  in  vendor.    See  CHANCERY,  15, 16. 
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WARRANTY. 

Form  of  words  not  essential. 

It  has  been  repeatedly  held  by  this  court  that  no  particular  form  of 
words  is  necessary  to  constitute  a  warranty  on  the  sale  of  personal 
property.  It  is  a  question  of  intention  from  the  words  used,  the  cir- 
cumstances and  the  subject  matter,  for  the  jury  to  consider.  Thome  et 
al.  V.  MeVeagh  et  nl.  81. 

WATER  COURSES. 

Railroads  crossing  them. 

Usefulness  should  not  be  impaired.     See  RAILROA'S,  1,  3. 

WILLS. 
Testamentary  capacity. 

1.  Bale  for  determining.  It  is  a  rule  of  law  that  a  person  who  is 
capable  of  transacting  ordinary  business  is  also  capable  of  making  a 
valid  will.  The  rule  is  the  same  in  the  case  of  a  sale  of  property,  and 
its  disposition  by  will ;  and  the  usual  test  is,  that  the  party  be  capable 
of  acting  rationally  in  the  ordinary  affairs  of  life.  The  derangement 
or  imbecility  to  incapacitate  a  person  from  making  a  valid  will  must  be 
of  that  character  which  renders  him  incapable  of  understanding  the 
effect  and  consequences  of  his  acts.  It  need  not  be  that  total  oblitera- 
tion of  the  mental  faculties  which  prevents  a  party  from  reasoning  cor- 
rectly on  all  subjects,  nor  yet  at  all  times,  the  want  of  power,  upon  cor- 
rect premises,  to  arrive  at  correct  conclusions  ;  but  it  is  that  want  of 
capacity  which  prevents  a  person  from  reasoning  correctly  and  from 
understanding  the  relation  of  cause  and  effect  in  ordinary  business 
affairs.     Meeker  et  al.  v.  Meeker,  360. 

3.  Evidence  whether  disease  was  inherited.  Where  it  was  shown  that 
a  testator  had  three  strokes  of  paralysis,  one  before  the  making  of  his 
will,  from  the  effects  of  which  he  partially  recovered  and  the  second 
shortly  after  making  the  will,  and  that  the  last  resulted  in  his  death, 
it  was  held,  on  a  contest  of  the  will,  that  there  was  no  error  in  exclud- 
ing proof  that  the  same  disease  had  affected  the  testator's  ancestors 
and  blood  relatives,  as  that  could  not  show  the  effect  of  the  malady  on 
the  mind.     Ibid.  360. 

3.  Giving  a  daughter  small  portion,  as  hearing  on  the  question.  The 
fact  that  a  testator  by  his  will  gave  a  daughter  a  comparatively  small 
portion  of  his  estate,  the  proof  showing  that  there  had  been  an  estrange- 
ment between  them,  cannot  be  considered  as  of  any  weight  upon  the 
question  of  his  capacity  to  dispose  of  his  property,  or  of  undue  influence 
having  been  used.  In  such  cases  it  will  be  presumed  that  the  testator 
has  acted  correctly,  and  had  cause  for  making  such  disposition  of  his 
property,  until  the  presumption  ia  satisfactorily  rebutted.     Ibid.  360. 

Undue  influence. 

4.  Presumption.  The  fact  of  the  dependence  of  the  testator  upon 
his  wife,  caused  by  his  enfeebled  physical  condition,  and  her  kindness 
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WILLS.     Undue  influence.     Continued, 

to  him,  would  naturally  lead  to  the  belief  that  she  would  possess  great 
influence  over  him  ;  but  that,  in  connection  with  an  unequal  disposi- 
tion of  his  property,  will  not  be  sufficient  to  overcome  the  presumption 
in  favor  of  the  finding  of  the  jury  that  her  influence  was  not  improp- 
erly used.  Ibid.  260. 
Devise  upon  a  contingency. 

5.  Where  lands  are  devised  to  a  trustee  to  be  held  by  him  in  trust 
until  A  shall  attain  his  majority,  when  the  same  shall  be  conveyed  to 
him  in  fee,  this  will  confer  on  A  a  vested  estate  in  fee  simple,  sub- 
ject to  the  prior  chattel  interest  given  to  the  trustee,  and  consequently, 
on  the  death  of  A  under  age,  the  property  .will  descend  to  his  heir  at 
law.  But  a  devise  to  A  when  he  shall  attain  the  age  of  twenty-one 
years,  standing  isolated  and  detached  from  the  context,  will  confer  a 
contingent  interest  only.     Illinois  Land  and  Loan  Go.  v.  Bonner,  315. 

6.  Where  a  devise  over  ia  made  dependent  upon  the  first  devisee 
dying  before  he  becomes  of  age,  or  without  issue,  or  any  similar  event, 
the  devise  is  equivalent  to  a  provision  that  the  first  donee  shall  take  an 
immediate  vested  interest  liable  to  be  defeated  by  the  happening  of  the 
contingency  named  ;  and  if  it  does  not  happen,  the  estate  then  becomes 
absolute  and  indefeasible.     Ibid.  315. 

7.  Where  a  testator  devised  his  land  to  a  trustee  to  hold  in  equal 
moieties  for  A  and  his  sister,  B,  to  be  conveyed  to  them  upon  their  at- 
taining the  ages  of  21  and  18  years  respectively,  and  in  case  the  sister 
should  die  without  issue  before  the  full  execution  of  the  trusts  of  the 
will,  leaving  the  brother  surviving,  then  the  whole  should  be  conveyed 
to  him  upon  arriving  at  the  age  of  31,  and  the  sister  died  after  the  age 
of  18,  without  issue  :  Held,  that  her  interest  did  not  pass  and  vest  in 
the  brother  under  the  will,  although  the  trusts  were  not  fully  executed, 
but  descended  to  her  heirs  at  law.     Ibid.  315. 

8.  Where  land  is  devised  to  a  trustee  to  be  held  by  him  in  equal  moi- 
eties for  a  brother  and  sister,  to  be  conveyed  to  them  as  they  shall  re- 
spectively attain  their  majority,  with  a  provision  that  in  case  hoth  sister 
and  brother  should  die  without  issue  prior  to  attaining  the  ages  of  18 
and  21,  respectively,  then  the  trustee  shall  convey  the  estate  to  A  and 
B,  and  the  brother  and  sister  both  die  without  issue,  one  before  coming 
of  age,  and  the  other  after  coming  of  age,  A  and  B  will  take  nothing, 
as  ioth  the  brother  and  sister  did  not  die  before  their  majority.  Ibid. 
315. 

9.  When  the  testator  in  the  disposition  of  his  property  overlooks  a 
particular  event,  which,  had  it  occurred  to  him,  he  would  in  all  proba- 
bility have  provided  against,  the  court  will  not  rectify  the  omission  by 
implying  or  inserting  the  necessary  clause.     Ibid.  315. 

10.  When  a  prior  estate  is  vested  by  a  devise,  but  subject  to  be  di 
vested  upon  the  happening  of  a  contingency,  the  contingency  must  take 
place  literally,  or  the  prior  estate  will  not  be  divested.     Ibid.  315. 
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WITNESSES. 
Competency. 

Of  husband  for  his  wife.  On  bill  by  the  wife  to  enforce  a  vendor's 
lien  for  the  purchase  money  due  her  on  the  sale  of  her  separate  estate, 
the  litigation  being  in  regard  to  her  separate  estate,  her  husband  is  a 
competent  witness  in  her  behalf.     Wing  et  al.  v.  Goodman,  159. 

WRIT  OP  ERROR.     See  APPEALS  AND  WRITS  OF  ERROR,  3,  3. 
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